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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30863

JOHNNY RAY HERMAN,

Pl ai ntiff-Appellant,

VERSUS

LEROY HOLI DAY; RI CHARD STALDER;, POLI CE JURY EAST CARROLL
PARI SH, DETENTI ON CENTER EAST CARRCLL PARI SH;, JACK WYLY;
| NSURANCE LI ABI LI TY CARRIERS; W L. PAYNE, EARL K FORTENBERRY
Bl LLY TRAVI S; CGEORGE HOPKINS; BROM F. NELSON, JOSEPH JACKSOQON,
DARRI N DI XON, CLI FTON SCOIT; BOBBY L. MOORE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

January 16, 2001

Before JONES and DeMOSS, Circuit Judges, and BARZI LAY, District
Judge.

DeMOSS, Circuit Judge:
Johnny Ray Herman (“Herman”), proceeding pro se and in forma

pauperis, appeals froma final judgnent entered by the district

Judge, United States Court of International Trade, sitting by
desi gnation



court, Judge Robert G Janes presiding, which granted summary
judgnent to the defendants, East Carroll Detention Center warden
Leroy Holiday et al. (collectively “the defendants”), with respect
to Herman’'s 42 U . S.C. 8§ 1983 claimthat the defendants subjected
himto various unconstitutional conditions of confinenment at the
East Carroll Detention Center (“ECDC') all of which violated his
Ei ghth Anendnent right to be free from cruel and unusual
puni shnent . The district court, followng consideration of a
report and recomrendation froma magi strate judge and all of the
objections tinely filed thereto, granted the defendants’ notions
for summary judgnment, concluding that Herman was not entitled to
declaratory or injunctive relief because he was no |onger
i ncarcerated at ECDC and that Herman’s conpl aint did not otherw se
state a conpensabl e claim because he alleged only psychol ogi cal,
not physical, injuries. The district court reasoned that pursuant
to the Prison Litigation Reform Act, 42 U S C. 8§ 1997e(e), a
prisoner may not bring a claimfor nental or enotional injuries
suffered while in custody absent a prior show ng of physical
injury.

Havi ng carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing on the
issues in this appeal, we AFFIRM the judgnent of this district
court.

BACKGROUND



Begi nning on or about June 18, 1997, Johnny Ray Hernman was
incarcerated for a period of approximately two nonths at the East
Carroll Detention Center in East Carroll Parish, Louisiana.?
Herman alleges that, while he was incarcerated at ECDC, the
facility was nosquito infested, had insufficient hot water wth
which to wash dishes or bathe, did not properly sanitize eating
utensils (sonme of which were allegedly washed in |arge trash cans
W t hout soap), served cold food which had been prepared el sewhere
and transported in coolers, contained an open cesspool near the
residence areas of the facility, failed to provi de adequate | oaner
clothing on laundry days, and was contam nated with asbestos to
whi ch inmates were routinely exposed.

Herman filed his verified civil rights conplaint pursuant to
42 U.S.C. § 1983 on Cctober 14, 1997, and his conplaint was tw ce
anended on June 26, 1998, and Decenber 23, 1998, respectively.
Her man naned the follow ng individuals and entities as defendants:
the ECDC, Leroy Holiday (the warden of the ECDC); Richard Stal der
(secretary of the Departnent of Corrections); Jack Wly (fornmer co-
owner of the ECDC facility); the East Carroll Parish Police Jury;
and individual police jurors WL. Payne, Earl Fortenberry, Billy
Travis, CGeorge Hopkins, Brown F. Nelson, Joseph Jackson, Darrin
Di xon, Cifton Scott, and Bobby L. Mwore. Herman sought relief in

the formof an injunction, a declaratory judgnent, and nonetary

! Herman is currently incarcerated in the Dixon Correctiona
Institute in Jackson, Loui siana.



damages. Herman al |l eges damages resulting fromnental stress due
to being subjected to allegedly life-threatening conditions and the
possibility of illness.

Herman first filed a notion for summary judgnent unsupported
by any summary judgnent evidence, and the defendants subsequently
filed their own cross-notions for summary judgnent. On referral,
federal Magistrate Judge Janes D. Kirk reviewed the cross-notions
for sunmary judgnent, and on June 1, 1999, entered a report and
recommendati on that the defendants’ notions for summary judgnent be
gr ant ed. Wt hout deciding whether Herman had asserted a valid
Ei ght h Anmendnent claim the nagistrate judge reconmended di sm ssa
because Herman had failed to state a conpensable claim First, the
magi strate judge concluded that in |ight of Herman's transfer from
the ECDC, his clains for declaratory and injunctive relief were
noot . Addi tionally, the nmagistrate judge concluded that in his
conpl ai nt, Herman al |l eged only psychol ogi cal damages, sone of which
related to his alleged increased risk of future injury from
exposure to asbestos. The magi strate judge concluded that the
Prison Litigation Reform Act, partly codified at 42 U S C
8§ 1997e(e), bars recovery for enotional or nental damages absent a
show ng of physical injury, which was lacking in this case. The
district court adopted the report and recommendati on and entered a
final judgnent overruling Herman’s objections thereto. Herman has

timely appeal ed.



STANDARDS FOR REVI EW
In this appeal, Herman contends that the district court erred
in granting the defendants’ notions for summary judgnent. W are
guided by the following standards for review of the district
court’s award of summary judgnent. We reviewthe grant of summary
j udgnent de novo, applying all of the sane standards applicable in
the district court. See Sherrod v. Anerican Airlines, Inc., 132
F.3d 1112, 1119 (5th Cr. 1998). And we review the sunmary
j udgnent evidence in the light nost favorable to the non-noving
party, in this case, Herman. See Melton v. Teachers Ins. & Annuity
Ass’n, 114 F.3d 557, 559 (5th Cr. 1997). Sunmary judgnment under
Rul e 56 of the Federal Rules of Civil Procedure is appropriate only
i f
t he pl eadi ngs, depositions, answers to
interrogatories, and admssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to judgnent as a matter of |aw
Fed. R Cv.P. 56(c).
DI SCUSSI ON
Qur inquiry into whether the district court erred in granting
t he defendants sunmary judgnment nust proceed in two steps. First
we nust determ ne whether Herman has stated or alleged an Ei ghth
Amendnent violation. Second, assum ng he has, we nust determ ne
whether, in light of the Prison Litigation Reform Act, 42 U S. C
8§ 1997e(e), he is entitled to any relief.
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Ei ghth Amendnent O aim

Wi |l e the Constitution does not require that custodial i nmates
be housed in <confortable prisons, the Ei ghth Anendnent’s
prohi bi tion agai nst cruel and unusual puni shnment does require that
prisoners be afforded “hunmane conditions of confinenent” and pri son
officials are to ensure that inmates receive adequate food,
shelter, clothing, and nedical care. Farnmer v. Brennan, 114 S. C
1970, 1976 (1994). In order to establish an Ei ghth Anmendnent
violation regarding conditions of confinenent, an inmate nust
establish: first, that the deprivation alleged was sufficiently
serious (i.e., an official’s act or om ssion nust have resulted in
the denial of “the mnimal civilized measure of life's
necessities”); and second, that the prison official possessed a
sufficiently cul pable state of m nd. See id. at 1977. The
required state of mnd for cases related to prison conditions is
that the official acted with deliberate indifference to inmate
health or safety. See Palner v. Johnson, 193 F.3d 346, 352 (5th
Cir. 1999). Deliberate indifference is established by show ng t hat
the defendant officials “(1) were aware of facts from which an
i nference of excessive risk to the prisoner’s health or safety
could be drawn and (2) that they actually drew an inference that
such potential for harm existed.” Bradley v. Puckett, 157 F.3d
1022, 1025 (5th Gr. 1998).

Wth respect to Herman’s allegation that he was exposed to



carci nogeni ¢ asbestos particles while housed at the ECDC, we note
that the Suprene Court has held that the Ei ghth Amendnent does
protect prisoners fromdeliberate indifference by prison officials
as to conditions which pose an unreasonable risk of danage to an
inmate’s future health. In Helling v. MKinney, 113 S. Q. 2475,
2480-81 (1993), the Court held that an i nmate may obtai n i njunctive
relief under 8 1983 based on exposure to environnental tobacco
snoke i n the absence of a present physical injury. But such relief
is conditioned upon a showing that the inmate was exposed to
unreasonably high |evels of environnental toxins. See id. The
risk must be of such a level that today’'s society would not
tolerate it. See id. at 2482. | ndeed, in Witley v. Hunt, 158
F.3d 882, 884-85 (5th Gr. 1998), we recognized that a prisoner’s
claim for damages based on involuntary exposure to environnental
t obacco snoke, which endangered present and future health, was not
frivol ous.

In this case, there remai n genui ne i ssues of fact with respect
to whet her Hernman was exposed to |levels of asbestos sufficient to
pose an unreasonable risk of serious damage to his future health,
and with respect to whether the ECDC officials were deliberately
indifferent to the risk of potential future injury from such
exposure. This being said, however, summary judgnent nmay still be
appropriate for the defendants if Herman woul d not be entitled to

any relief as a matter of |aw



I njunctive and Declaratory Relief

In Helling, the Suprene Court clearly established that, even
in the absence of any present physical injury resulting from
i nvol untary exposure to environnental conditions posing a serious
health risk, under § 1983, an inmate may obtain injunctive relief
agai nst continued exposure. See Helling, 113 S. C. at 2481
(stating that “[i]Jt would be odd to deny an injunction to inmates
who plainly proved an unsafe, life-threatening condition in their
prison on the ground that nothing yet had happened to them”). The
prohi bitive feature of § 1997e(e), requiring physical injury before
recovery, does not apply in the context of requests for declaratory
or injunctive relief sought to end an all egedly unconstitutional
condi tion of confinenent. See Harper v. Showers, 174 F.3d 716, 719
(5th Gir. 1999).

In this case, however, we have no doubt that the district
court properly concluded Herman was not entitled to either
declaratory or injunctive relief, evenif he were able to establish
t hat he was exposed to asbestos during his custodial incarceration
in violation of the Ei ghth Arendnent. Herman’s incarceration at
the ECDC was for a short period of tinme. Herman’s transfer from
the ECDCto the D xon Correctional Institute in Jackson, Louisiana,
rendered his clains for declaratory and injunctive relief noot.
See Cooper v. Sheriff, Lubbock County, Tex., 929 F.2d 1078, 1084

(5th CGr. 1991). And any suggestion of relief based on the



possibility of transfer back to the ECDC is too speculative to
warrant relief. See Bailey v. Southerland, 821 F.2d 277, 279 (5th
Cr. 1987). Thus, we conclude that the defendants are entitled to
summary judgnment on Herman’s clains for declaratory and i njunctive
relief.

Damages

I n his second anended conpl ai nt, Herman sought, in additionto
injunctive and declaratory relief, noney damages for “enotional
di stress and nental anguish for fear of the unknown di sease, such
as the deadly asbistos [sic].” In his first anmended conplaint,
Her man sought recovery of noney damages for “nental stress, due to
the fear of his life of being subjected to life threatening,
possible illness of these unconstitutional condictions of |iving
and eating and sl eeping while being housed at [ECDC].” And in his
brief before this Court, Herman clains that the defendants’
deli berate indifference “has caused grave enotional and nenta
depression.” Herman al so clainms “physical health problens” but at
no point in his pleadings, proofs, or briefings, does he specify
any physical injury.

As the district court correctly noted, wunder the Prison
Litigation ReformAct, 42 U.S.C. § 1997e(e), Herman may not recover
for enotional or nental damages wi thout a showing of a specific
physical injury. Specifically, 8 1997e(e) provides that

No federal civil action nmay be brought by a
prisoner . . . for nental or enotional injury



suffered while in custody wthout a prior
show ng of physical injury.

42 U.S.C. 8 1997e(e). No adequate show ng of a physical injury has
been made in this case which would permt recovery of either
enotional or nental danmages. |In Harper, we specifically held that
if the plaintiff fails to show a physical injury, 8 1997e(e) bars
recovery for nental and enotional damages. See Harper, 174 F.3d at
719. Indeed, in a nearly identical factual scenario, we held that
8§ 1997e(e) bars clains for nental and enotional damages caused by
the fear that one’s exposure to asbestos may result in the
devel opnent of an asbestos-rel ated di sease. See Bernard v. Tong,
No. 98-11082, slip op. at 2-3 (5th Cr. Aug. 9, 1999) (unpublished).
Thus, we conclude that as a matter of law, Herman is not entitled
to noney damages for physical injury as he has failed to allege
such an injury, and as a result of failing to so allege, pursuant
to 8 1997e(e) and our own precedent, Herman is |ikew se not
entitled to noney damages for the nental and enotional stress
whi ch knowl edge of an increased risk of possible future asbestos-
related ill nesses nay have caused.

To the extent that Herman' s various conplaints can be read as
alleging a claim of damages for the actual increased risk of
devel opi ng an asbestos-related injury as aresult of his very brief
exposure to asbestos at the ECDC, we decline to characterize such
all egations as sufficiently separate fromhis claimfor enotional

and nental danages so as to constitute an i ndependent category of
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non-enotional or non-nental danmages, the recovery of which,
8§ 1997e(e) would not prohibit. Wile we note that in his original
conpl aint, Herman avers that he was placed in a facility “exposing
the inmates to asbestos,” and that in his first anmended conpl ai nt
he avers to “being exposed to (asbestos), which has exposed the
plaintiff to a dangerious [sic] dieases [sic],” nowhere in his
conplaint or proofs does Herman allege that he is seeking
conpensation for the “actual increased risk” of contracting an
asbestos-rel ated di sease. Rather, in every claim for damages

Herman refers only to the “great and nental stress, due to the fear
of hislife. . . being subjectedto life threating [sic], possible
illness” and the “grave and enotional and nental depression.” Hi's
clains for nonetary damages can only be described as for nental and
enoti onal damages, which as di scussed above, he is not entitled to
recover in the absence of a prior show ng of physical injury under
8§ 1997e(e). W, therefore, reject the contention that by sinply
referring to his “exposure to dangerous diseases” Herman has
transforned his claimfor nental and enoti onal damages related to
his fear of contracting a future illness into an independent
category of damages for the val ue of the actual increased risk that
he may contract such a future illness, which separate category of
damages woul d not be barred by 8 1997e(e). Sinply put, we concl ude
that even if Herman were able to establish that he was exposed to
asbestos during his custodial incarceration in violation of the
Ei ghth Amendnent, Hernman has failed to allege any category of
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nmonet ary damages for which he is entitled to recover due to the bar
to such recovery nmandated by § 1997e(e).

Bef ore concl udi ng, we pause to note that with respect to each
of Herman's other clains for relief (i.e., cold showers, cold food,
unsanitary dishes, insect problens, a |lack of adequate clothing,
and the presence of an open “cesspool” near the housing unit),
Herman has sought only damages for the enotional and nental
i njuries caused by such conditions. W conclude that Herman i s not
entitled to an award of noney danages as to these clains for the
sane reasons he is not entitled to recover noney damages for
exposure to asbestos at the ECDC (that is, failure to allege a
physical injury resulting therefron. Li kewi se, for the sane
reasons Herman’'s clains for injunctive and declaratory relief
regarding his exposure to asbestos nust fail (i.e., nootness in
light of his transfer to the Di xon Correctional Institute), we al so
conclude that Herman is not entitled to injunctive or declaratory
relief on these additional clains.

CONCLUSI ON

For all of the reasons discussed above, we conclude that the
various defendants were entitled to judgnent as a matter of |aw on
each and every claimasserted by Herman. Accordingly, we AFFI RM
t he judgnment of the district court granting sunmary judgnent to the
def endant s.

AFFI RVED.
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