IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-30828
ALTON OCHSNER MEDI CAL FOUNDATI ON, Plaintiff-Appellant,
and
BROADMOOR CONSTRUCTI ON CO. | nt er venor - Appel | ant ,
vVer sus
ALLENDALE MJUTUAL | NSURANCE CO., Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

August 2, 2000

Bef ore W ENER and STEWART, Circuit Judges, and ROSENTHAL®, District
Judge:

WENER, Circuit Judge:

In this diversity case involving interpretation of an “all-
ri sk” insurance policy under Louisiana |law, Plaintiff-Appellant
Alton Cchsner Medical Foundation (“Ochsner”) appeals the district
court’s grant of sunmmary judgnent to Defendant-Appellee Al endal e
Mut ual I nsurance Co. (“Allendale”). W affirm

| .

Facts and Proceedi ngs

" District Judge of the Southern District of Texas, sitting by
desi gnati on.



In 1991, Ochsner purchased fromAl |l endale an all-risk property
i nsurance policy for a three-year term beginning June 1, 1991 and
ending May 31, 1994. The policy insured several properties,
including the GCchsner dinic in New Ol eans. I n Novenber 1991,
construction was begun on an Atrium Tower (“the Tower”) on
Cchsner’s Jefferson Parish (Louisiana) canpus. The Tower was
planned as a fifteen-story building, but the initial phase of
construction called for only five stories to be built. The Tower’s
foundati on, designed to support the entire fifteen-story buil ding,
was conpleted in July 1992. It consisted of 70 groups of pre-cast
concrete piles with each group covered by a reinforced pile cap.

In January 1994, prior to conpletion of the Tower’s initial,
five-story phase of construction, Oschner’s general contractor,
Plaintiff-Intervenor-Appel | ant Br oadnoor Construction Co.
(“Broadnoor”) informed Ochsner of cracking in three of the pile
caps. Cchsner obtained an initial report as well as several
followup reports fromits project engi neer, architect, and general
contractor. COchsner also hired Eustis Engi neering Conpany, Inc.
and, later, MKee & DeVille Consulting Engineers, 1Inc. to
i nvestigate the cracking and to nake recommendati ons. The studies
reveal ed that nine of the caps exhibited cracking, but concl uded
that the damage was mnor and presented no nmajor structural
i nplications. Meanwhi | e, Ochsner authorized the conpletion of
the initial five floors. Thereafter, in late 1994 and early 1995,
based on the recomendations of the various contractors and
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consul tants, Ochsner spent $130,000 out-of-pocket for repairs
consisting of injecting epoxy grout into the cracks and placing a
concrete jacket around one group of the piles. Cchsner did not
notify Allendale about the initial <cracking or about the
investigations and repairs it unilaterally comm ssioned at its own
expense.

In April 1996, Ochsner discovered additional cracking in the
pile caps, including renewed cracking in one of the previously
repaired caps. Cchsner hired yet another engineering firm Wss,
Janney, Elstner Associates, Inc. (“Wss, Janney”) to investigate
the problem For the first tinme, by |letter dated August 22, 1996,
Cchsner notified Allendale of the cracking. In April 1997, Wss,
Janney conpleted a report indicating that the cracking was nore
severe than observed in 1994 and that the capacity of the pile caps
to bear the wei ght of the building had been reduced. According to
Wss, Janney, the cracking resulted from “thermal stresses that
devel oped during early hydration,” exacerbated by “ti nme-dependent
drying shrinking” and, wth respect to at |east one cap,
“[d]isplacenent of the formmrk while the concrete was in a plastic
or sem-rigid state.” Wss, Janney recomended structural
rei nforcenent of the caps.

Al | endal e investigated Cchsner’s claim including review of
the expert reports and, in a letter dated May 21, 1997, denied
coverage on the basis of policy exclusions for (1) “faulty
wor kmanshi p” and (2) “cracking.” Allendale also noted that Cchsner
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had failed to furnish notice to the insurer within 90 days of | oss,
as required by the policy. The parties agreed to extend the
contractual tinme [imt for the insured to bring suit chall enging
deni al of coverage, at least for those clainms not barred by the
statute of limtations. Accordingly, Cchsner filed a Conplaint for
Decl aratory Judgnent in June 1998, alleging that the cracking in
the pile caps “was caused by design error and faulty construction
met hods occurring during the original construction of the pile

caps” and seeking indemification for “all costs and expenses
associated with the repair of the pile caps” supporting the Tower.

Meanwhi | e, Wss, Janney returned to the Tower in Novenber 1998
and observed new cracking in ten previously intact pile caps and
significant wdening of the cracks in the original nine caps
W 'ss, Janney concl uded t hat “under exi sting conditions there exists
a material inpairnment of structural integrity” of the Tower and
that “construction of additional floors could pose substanti al
risks.” Ochsner remained in regular contact wth Al endal e about
the deterioration of the foundation. Cchsner maintains that its
intention has always been to build the ten additional stories of
t he Tower.

The parties filed cross-notions for summary judgnent based on
stipulated facts, and the district court granted Allendale’s,
concluding that Ochsner failed to conply with the notice and
contract ual suit limtation provi si ons of t he policy.
Alternatively, the district court determ ned that the all eged | oss
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fell wthin the two policy exclusions identified by Allendale.
After Cchsner’s tinely notice of appeal, Broadnoor filed a Mtion
to Extend Ruling on Cross-Mtions for Summary Judgnent to include
it as Intervenor, which the district court granted, thus Broadnoor
is also a party to this appeal
.
Anal ysi s

We review the grant of summary judgnent de novo applying the
sane standard as the district court.?

Inits alternative holding, the district court determ ned t hat
two exclusions inthe all-risks policy apply and thus Al | endal e has
no duty to indemify Ochsner. W agree.

The Allendale policy insures COchsner “against all risks of
physi cal |oss or damage, except as hereinafter excluded, to the
property described hereinafter.” As we observed in another case
involving an all-risk policy construed under Louisiana |aw

A policy of insurance insuring against “all risks”

creates a special type of coverage that extends to risks

not usually covered under ot her insurance; recovery under

an all-risk policy will be allowed for all fortuitous

| osses not resulting fromm sconduct or fraud, unless the

policy contains a specific provision expressly excluding
the | oss from coverage. 2

! Wheeler v. United States, 116 F.3d 749, 754 (5th Cr. 1997)
(reviewing district court’s disposition of cross-notions for
summary judgnent decided on stipulated facts).

2 US Indus., Inc. v. Aetna Cas. & Sur. Co., 690 F.2d 459,
461 (5th Gr. 1982) (construing Louisiana |law and citing Dow Chem
Co. v. Royal Indem Co., 635 F.2d 379, 387 (5th Gr. 1981)
(construing Texas |aw)).




Anmong the specific exclusions in the Allendale policy are two that
are relevant to this case. “This policy does not insure against:”

3. faulty workmanship, material, construction, or
design from any cause, unless physical danage not
excluded by this Policy results, in which event,
this Policy will cover only such resulting danage
[ and]

7. settling, cracki ng, shri nki ng, bul gi ng, or
expansi on of pavenents, foundations, walls, floors,
or ceilings; unless physical damage not excl uded by
this Policy results, in which event, this Policy
wll cover only such resulting damage (enphasis
added to both).

Cchsner does not dispute that the damage to the Tower foundation
was the result of “faulty workmanship, material, construction, or
design” or that the conditions conplained of inplicate “cracking .

of . . . foundations” and that both conditions are expressly
excl uded. In fact, Ochsner’s Conplaint for Declaratory Relief
itself describes “cracking” and “pile cap cracking” repeatedly, and
alleges: “On information and belief, the cracking of the pile caps

was caused by design error and faulty construction nethods

occurring during the original construction. . .” (enphasis added).

Mor eover, Ochsner’s course of action, fromthe tinme it first
becane aware of the cracking, denonstrates its understandi ng that
the policy exclusions are applicable. Cchsner asserts that, on
di scovery of the initial, mnor cracking in 1994, it “reasonably
concl uded” that the damage was within the “faulty workmanshi p” and
“cracki ng” exclusions. COchsner further contends that, until the
m ddl e of 1996, it “had no reason to believe” that the cracking
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resulted in physical damage that would be covered by the policy,
and “when [it] did reasonably formthat belief, it provided notice

to Allendale.” Having nmade its unilateral determ nation regarding
coverage, Ochsner undertook active managenent of the situation by
(1) obtaining multiple reports from its own project engineer,
architect, and general contractor; (2) hiring no fewer than three
out side engineering consulting firns to investigate the cracking
and to nmake recommendations; (3) authorizing conpletion of the
first phase of construction; and (4) comm ssioning and paying for
for $130,000 repairs to the cracked caps.

The record contains no indication that Ochsner, in assum ng
managenent of the problem nade appropriate demands on its own
desi gn prof essional s and bui | di ng construction contractors to “nake
it right,” while construction was ongoi ng. Neither does the record
reflect that Cchsner | ooked to coverage under any other insurance
policies it or its various independent design or construction
contractors carried. Yet, problens of the kind experienced during
the course of the Tower’s construction, produced by faulty design
or construction or a conbination of both, are “usually covered by
ot her insurance.”® And here, the design professionals’ errors and
om ssions insurance or the general contractor’s conprehensive
general liability insurer (as well as Builder’s Risk, if material)

woul d “usually cover” such faulty design and constructi on danmage.

3 US. lIndus., 690 F.2d at 461.
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For approxi mately two-and-one-half years after the initial cracking
was detected, and, for over two years after the expiration of the
policy, Ochsner operated as though it had no expectation that the
Al'lendale all-risk would cover the foundation danmage.*
Nevert hel ess, COchsner now contends that the damage to the
Tower is covered because the phrase, “unless physical damge not
excluded by this Policy results,” operates as an exception to the
excl usi ons. Cchsner argues that even if the initial, mnor
cracki ng observed in 1994 fell under one or both of the exclusions,

the nore severe cracking, described in 1997 by Wss, Janney as

“mat eri al i npai rment  of  structural integrity,” constitutes
“resulting physical danage” not excluded, i.e., covered by the
policy. According to Ochsner, the parties intended to exclude
“routine,” “mnor,” or “cosnetic” harm but to include “major” or

“extensive” physical danmage.

In dianetric opposition, Allendale interprets the policy’s
“unl ess” clauses to refer to physical damage that is “distinct and
separ abl e” fromexcl uded damage, nmaki ng no quantitative distinction

bet ween maj or and m nor damage. According to Allendale, the only

“ Neither party argues, nor did the district court rely on,
the “OQther Insurance” clause of the policy, but we note its
relevance to the issue of Ochsner’s apparent failure to seek
coverage of its loss fromother sources: “The Conpany shall not be
liable for loss under this Policy if at the tine of loss there is
any other insurance which would attach is this insurance had not
been effected, except that this insurance shall apply only as
excess and in no event as contributory insurance, and then only
after all other insurance has been exhausted.”
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damage to the Tower is that occasioned to the foundation by “faulty
wor kmanshi p” or “cracking,” which is specifically excluded, no
matter how severe it may becone over tinme, because no distinct or
separate danage has occurred. As exanples of the distinction

Al | endal e suggests that defective workmanship in installing the
wi ring of a building would be excluded as “faulty worknmanshi p” but
that if the defectivewiring resultedinafire, the fire damage to
ot her parts of the buil ding woul d be covered as “resul ti ng physi cal
damage.” In such an instance, however, coverage of fire danage
woul d not include the cost of re-wiring the building. Likew se,
“cracking” in the walls of a structure excludes repair of the

cracked wal ls, but if water were to i nvade t he buil di ng through the

cracks, any water damage would be covered. In neither exanple
woul d the cost of re-doing the faulty work itself —the bad wiring
or the cracking — be covered. By these analogs, Allendale

illustrates the disagreenent with Cchsner’s anal ysis: The policy
does not cover the foundation problens resulting fromthe faulty
design or construction, or both, which produced the cracking; it
woul d cover unrel ated damages such as water danmage produced by

i ncursion through the cracks to unrel ated el enents such as pai nt or

car pets.
Allendale’s interpretation is the nore logical. To fall back
wthin coverage as “resulting physical damage,” the policy

contenpl ates damage that is different in kind, not nerely different
in degree. Cchsner accepts that cracking or defective
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construction, i.e., mnor or “immterial inpairnent,” of the

foundation is excluded from coverage, but then suggests that
“material inpairnment of structural integrity” 1s covered. W
perceive no basis in the policy for this proffered dichotony.
Rat her, we conclude that direct harmfromcracki ng or faulty design
or construction is excluded (no matter how severe it is) “unless

physi cal damage not excluded by this Policy results,” that is,

unl ess damage of a different kind —a kind that is not excluded —
results. The word “results” supports this interpretation
“I'nmpai rment of structural integrity” does not “result” from

cracking or faulty construction of the foundation; the cracked
foundation is the inpaired structural integrity, 1i.e., the
inability of the faulty foundation to support the structure. To
put it another way, the mnor damage to the foundation does not
“cause” the nore severe structural inpairnent. The cracking is the
i npai rment; they are synonynous.

Inaddition, Allendale’ s interpretationis consistent with our
precedent . On facts simlar to the instant case, we applied
Louisiana lawto determ ne that the insured’ s loss fell wthin the
“faul ty workmanshi p” exclusion and thus was uncover ed. I n that

case, U.S. Industries v. Aetna Casualty & Surety Co.,® the insured

was a general contractor hired to build a steel cylindrical tower,

240 feet high and 15 feet in dianeter. The construction process

®> 690 F.2d 459 (5th Gr. 1982).
10



i nvol ved fabricating steel plates, welding the plates together
stacking the plates to the height of the tower, and finally, heat-
treating the “skin” of the conpleted tower to reduce stress. As a
result of the contractor’s negligence and m sjudgnent, excessive
heating occurred during the final, stress-reducti on phase, causing
the netal to winkle and the tower to | ean. The contractor sought
coverage from its insurer for the costs of dismantling and
rebui l ding the tower.

W held that the |oss was not covered because the “faulty
wor kmanshi p”  excl usi on appli ed. We construed that exception to
mean “a defect in the way sone part of the (insured property) is

constructed.”® |In other words, “[i]t is the quality of the product

which is excluded from coverage, and not damage to the product
caused by negligence during the construction process.”’ For
exanple, we noted that if one of the insured’ s enployees ran a
truck into the tower during construction, knocking it over, that
damage clearly would be covered by the policy.® Such an acci dent
woul d not bear directly on the quality of the product (the tower)
but woul d cause damage to it. By contrast, the winkling of the

metal skin of the tower as a result of excessive heating danaged

61d. (citing Equitable Fire & Marine Ins. Co. v. Allied Steel
Constr. Co., 421 F.2d 512, 514 (10th Cr. 1970)).

" Id. (citing Cty of Barre v. New Hanpshire Ins. Co., 396
A 2d 121, 122-23 (Vt. 1978)) (enphasis added).

°1ld.
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the quality of the product itself. Likew se, in the instant case,
the cracking of the pile caps is damage to the quality of the
product itself; the cracking did not cause damage to the product.®

To further explain the distinction between excluded “faulty

wor kmanshi p” and i ncl uded “property damage,” in U_S. Industries we

noted the inportance of an event “extraneous” to the construction
process bringing about the loss. All-risk insurance policies
generally are viewed as “limting recovery to those | osses in which
the cause is ‘external to the structure insured,’ as opposed to an
‘“internal’ or ‘inherent’ defect in the item of property which is
damaged. "'  For exanple, we noted that damage incurred when a
pipeline fell into a river as a result of a workman replacing a
fitting at one pier without first securing the pipe at anot her pier
was not within the faulty workmanship exclusion, and thus was
covered.? Simlarly, damage i ncurred when wooden arches bl ew down

inastrong wnd, follow ng the contractor’s negligent installation

® Conpare Trinity Indus., Inc. v. Insurance Co. of N. Aner.,
916 F.2d 267, 270 (5th Cr. 1990) (holding that “twist” or
m sal i gnment of two nodul ar sections of vessel’s hull was excl uded
“faul ty workmanshi p” because it had not |led to any other damage or
catastrophe) with Dow Chemcal Co. v. Royal Indem Co., 635 F.2d
379 (5th Gr. Unit A Jan. 1981) (holding that all risk policy did
cover |oss when concrete done collapsed as a result of faulty
construction of styrofoamformover which concrete was poured).

10690 F.2d at 462.

11 CoucH ON | NSURANCE 3d, 8§ 148:59, at 148-104 (1998) (citing Gty
of Barre, 396 A 2d 121).

12 Fquitable Fire & Marine Ins. Co., 421 F.2d 512.
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of only two rather than six guy-wires (as the construction plans
required) was not within the exclusion.®® In both those cases,

“[a] I though errors in workmanshi p contri buted to the causation, the

|l oss or damage . . . resulted fortuitously fromevents extraneous
to the construction process itself —the fall into the river, the
gusting of the wind.”* By contrast, in the instant case, no

ext raneous event has occurred; neither has the Tower been damaged
by an external force. Therefore, unlike those exanples, the | oss
i s excl uded.

As a matter of perspective we nust remain mndful that the
policy does not cover the costs of “making good” defective
construction.™ For exanple, if shoddy plunbing work caused pipes
to break and a building to flood, damagi ng the carpet, the policy
woul d cover the cost of replacing the carpet but not the cost of
repairing or replacing the shoddy plunbing job.1 This 1is

consistent with U S. Industries, in which the insured sought

13 City of Barre, 396 A 2d 121.

14 U S. Indus., 690 F.2d at 462 (enphasis added) (citations
omtted).

15 See Trinity Indus., 916 F.2d at 271 (“[T] he parties did not
intend the policy to cover the costs of repairing defective initial
construction.”); CXY Chens. U. S.A v. Gerling dobal Gen. Ins. Co.,
991 F. Supp. 770, 778 (E.D. La. 1998) (citing policy exclusion for
“[t] he cost of making good faulty workmanship”).

16 See Lake Charles Harbor & Terminal Dist. v. Ilnperial Cas.
& Indem Co., 857 F.2d 286, 287 (5th Cr. 1988) (no dispute that
policy excluded coverage for costs of replacing and repairing worn
cabl e that broke and sent heavy shuttle crashing into shipl oader
but di spute regardi ng coverage for resulting damage to | oader).
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indemmity solely for the costs of re-doing the faulty construction
—— dismantling and rebuil ding the netal tower —which we hel d was
excluded. In like manner, the only costs for which Ochsner seeks
indemity is the cost of correcting the faulty construction of the
Tower’s foundation: Inits declaratory judgnent conplaint, Cchsner
sought only the “costs and expenses associated with the repair of
the pile caps.” The policy specifically excludes such costs from
cover age. The proof of this logic lies in the observation that
the only cost that would be associated with restoration of the
structural integrity of the Tower is the cost of repairing the
desi gn and construction deficiencies of the foundation. Therefore,
we conclude that Ochsner has failed to identify any “resulting

damage not excluded by this Policy” that would allowit to avoid
the express exclusions for “cracking” and “faulty workmanship

or design.” W affirmthe district court’s conclusion that the
claimis not covered.

In closing, we take note of the Catch-22 in which QOchsner
pl aced itself by attenpting to identify a loss that (1) occurred
during the policy period and (2) is not wthin the express
exclusions. The All endal e policy declares the policy period was to
be for three years, from June 1, 1991 to May 31, 1994: “[ T] he

insurer’s obligation to pay is contingent on a covered | oss

occurring during the policy period.”' To satisfy this requirenent,

17 CoucH ON | NSURANCE 3d, 8§ 102:2, at 101-9 to -10 (1998) (noting
principleis equally applicable to all-risks policies); see Hoffrman
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Cchsner points to the initial, mnor cracking in 1994, which it
boldly admts falls wthin the exclusions. The policy also
requires that “[t]he Insured shall give inmediate witten noticeto
this Conpany of any loss” and “within (90) ninety days after the
loss . . . the Insured shall render to this Conpany a proof of
| 0ss.” To satisfy this requirenent, OGchsner points to the
redi scovered, nore severe cracking in 1996 and its August 1996
notice to Allendale. Yet these are not two separate events: The
cracking began in 1994 (or earlier) and progressed alluvially into
1997 and beyond. But it was all the sanme cracking caused by the
sane fault or faults in design or workmanshi p during construction.
As we have al ready concluded that, on the facts before us, all of
the damage to date falls within the specific policy exclusions,?8
we need not and therefore do not address and resolve the tinme of
| oss and notice of claimdiscrepancy.
L1l

Concl usi on

W affirmthe district court’s grant of summary judgnent to

Al l endal e, adopting its alternative holding that (1) two express

v. State FarmFire & Cas. Co., 16 Cal. Rptr. 2d 809, 810 (Cal. C
App. 1993) (holding that property owners could not recover under
all-risk policy unless danmage occurred during policy period).

18 W di sagree, however, with the district court’s hol di ng t hat
actual or inmm nent col |l apse of the Tower nust occur before the | oss
woul d be covered. Requiring COchsner to build ten additional
“dooned” stories to gain insurance coverage would establish an
irrational incentive structure.

15



policy exclusions, for “cracking . . . of foundation” and “faulty
wor kmanshi p, material, construction, or design” apply, and (2)
Cchsner failed to identify separate and di stinct “physical danage
not excluded by the Policy.” Ochsner’s understandable efforts to
create a separate non-excluded danage from the phrase, “materi al
i npai rment  of structural integrity,” which appeared in a 1997
report prepared by an engineering consultant, fails. The
di m nished structural integrity is indistinguishable from the
di m ni shed capacity of the foundation which results directly and
only from deficient design or construction or a conbination of
both. Because the policy’s exclusions clearly preclude indemity
by Allendale for such design and construction damage to the
foundation, it owes Ochsner no i ndemity.

AFFI RVED
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