IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-30689

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAMES A. NORRI'S, JR,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Louisiana, ©Mnroe

June 26, 2000
Bef ore KING Chief Judge, GARWOOD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Janes A. Norris, Jr., (Norris) was convi cted
after a jury trial of four counts of meking false declarations in
violation of 18 U S.C. 8 1623, sentenced to thirty-three nonths’
i nprisonnment and t hree years’ supervi sed rel ease, and ordered to pay
$490,000inrestitution. Norris appeal s his convictions and sent ences,
arguing that the district court erred by admtting a videotape re-
creation and testinony by the governnent’s expert w tness, by ordering
Norris to pay restitution, and by enhanci ng hi s sentence for substanti al

interferencewiththe admnistrationof justice. W agreewith Norris



that the district court erredinorderingrestitution, but reject his
ot her attacks on his convictions and sentences. Accordingly, we affirm
in part and reverse in part.

Facts and Proceedi ngs Bel ow

In 1989, Norris servedas thedistrict attorney for Quachita and
Mor ehouse Parishes in Louisiana and was al so a partner in the West
Monroe | awfirmof Johnson & Pl acke. A di spute over busi ness deci si ons
arose between Norris and his lawpartners, culmnatinginJune 1989 wi th
Norris di sbursing $500, 000 fromthe | aw partnership’s noney market
accounts. In August 1989, Norris’s lawpartners filed a state civil
suit against him seeking restoration of the disbursed funds and
addi tional damages.

On February 9, 1994, Norris w t hdrew $500, 000 i n cash-5, 000 $100
bills--fromhis personal accounts at Loui si ana Nati onal Bank and pl aced
it inabank saf e deposit box. Nearly eight nonths | ater, on Sept enber
30, 1994, his forner | awpartners obtained a judgnent, awardi ng t hem
$540, 000 pl us prejudgment i nterest, amountinginall to approxi mately
$800, 000, in their state action against him?! The next day, Norris

wi thdrewal | the cash, approxi mately $500, 000, fromhi s saf e deposit

!Norris ultimtely appeal ed, and on Novenber 8, 1995 t he j udgnent
was af fi rmed by t he Loui si ana Court of Appeal s for the Second G rcuit,
Johnson & Pl acke v. Norris, 665 So.2d 183 (table) (La. App. 2d Gr.
1995); the Loui si ana Suprene Court on February 2, 1996 denied Norris’s
applicationfor wits, Johnson & Pl acke v. Norris, 666 So.2d 1098 (La.
1996) .



box. 2

I n Decenber 1994, Norris’s fornmer | awpartners sought to execute
ontheir judgnment through state court proceedings. Norristestifiedat
a judgnent debtor exam nation that he had “spent” the noney he had
depositedin and subsequent|y renoved fromt he saf e deposit box, though
he di d not specify how he had spent the noney. Attenptingto collect
ontheir judgnment, Norris’s fornmer lawpartners filed an involuntary
bankr upt cy proceedi ng agai nst hi mon January 30, 1995. On March 30,
1995, Norristestifiedunder oathinanancillary bankruptcy proceedi ng
under Federal Bankruptcy Rul e 2004, decl ari ng under oat h t hat on Cct ober
1, 1994 he had incinerated the some 4,900 $100 bills that he had
w t hdrawn f romt he bank saf e deposit box on Cctober 1, 1994 by pouri ng
gasoline onthe noney and burningit all inanetal trash barrel at his
residence. On April 5, 1995, Norris appeared before the bankruptcy
court for ahearingonhis notionto dismsstheinvoluntary bankruptcy
petition. At this hearing, Norris repeated under oath his previous
st at enent about burni ng the cash. During anot her Rul e 2004 ancill ary
bankr upt cy proceedi ng hel d on May 1, 1995, Norris reiterated under oath
t hat he had burned all the noney. Norris al so expl ai ned hi s use of the
term“spent” at the Decenber 1994 st at e j udgnent debt or exam nati on as
an attenpt to convey that the noney was “gone” or “burned.”

Finally, on May 11, 1995, Norristestified beforethe bankruptcy

2Accordingto Norris, he had previously withdrawn and spent bet ween
$5, 000 and $10, 000 of the nobney on living expenses.
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court at atrial conducted pursuant to the bankruptcy trustee’s notion
for turnover, asking the court toorder Norris to deliver certainassets
tothetrustee, including $500, 000 t hat he wi t hdrewfromhi s bank saf e
deposit box. At this trial, Norris repeated under oath his earlier
statenents that he no | onger possessed t he cash because he had bur ned
itall inatrash barrel at his residence. The bankruptcy court di d not
believe Norris’'s testinony and, on June 13, 1995, ordered himto turn
over the cash to the bankruptcy trustee. Norris refused.

On July 21, 1995, the bankruptcy court conducted a hearing onthe
trustee’ s notion for sanctions and civil contenpt agai nst Norris. The
bankruptcy court filed areport on August 14, 1995, holding Norrisin
contenpt of court for failing to deliver the cashto the trustee and
recommendi ng that Norris beincarcerated until he turned over the cash.
On January 31, 1996, a district court adopted t he bankruptcy court’s
recommendati on and held Norrisincivil contenpt, ordering himto be
incarcerated until he produced the funds. Norris appeal ed t he cont enpt
order tothis Court, and we affirmed i n an unpublished opinion. Inre
Norris, No. 96-30146 (5th Gr. Apr. 11, 1997) (per curian). Every nonth
during hisincarceration, Norris was brought before t he bankruptcy court
and asked to reveal the location of the cash and thereby lift the
contenpt order. On each occasion, Norris nmai ntai nedthat he had burned
the noney. Norris renainedinprisoneduntil March 19, 1997-t he dat e of
his arraignment for his instant perjury offenses.

On February 2, 1997, agrand jury returned an i ndi ct nent chargi ng



Norris with four counts of fal se declarations, all inviolation of 18

U S C 8§1623% relatedtothe four i nstances—March 30, April 5, May 1

318 U.S.C. 8§ 1623 states as follows:

“(a) Whoever under oath (or in any declaration,
certificate, verification, or statenent under penalty of
perjury as permtted under section 1746 of title 28, United
St ates Code) in any proceedi ng before or ancillary to any
court or grand jury of the United States know ngly nakes any
false material declaration or nakes or uses any other
i nformation, including any book, paper, docunent, record,
recordi ng, or other materi al, know ng t he sane to contai n any
fal se materi al declaration, shall be finedunder thistitle
or inprisoned not nore than five years, or both.

(b) This section is applicable whether the conduct
occurred within or without the United States.

(c) Anindictnment or informationfor violationof this
section all eging that, i nany proceedi ngs before or ancillary
to any court or grand jury of the United States, the
def endant under oath has know ngly nmade two or nore
decl arati ons, which are i nconsi stent tothe degree that one
of them is necessarily false, need not specify which
declaration is false if—

(1) each declarationwas material tothe point in
gquestion, and
(2) each decl arati on was nade wi t hin t he peri od of
the statute of limtations for the offense charged
under this section.
In any prosecution under this section, the falsity of a
declarationset forthintheindictnent or i nformation shall
be est abli shed sufficient for conviction by proof that the
def endant whi |l e under oath nmade i rreconcil ably contradictory
declarations material to the point in question in any
proceedi ng before or ancillary to any court or grand jury.
It shall be a defense to an i ndi ctnent or information nmade
pursuant to the first sentence of this subsectionthat the
def endant at the ti ne he nade each decl arati on bel i eved the
decl arati on was true.

(d) Where, inthe sanme continuous court or grand jury
proceedi ng i n whi ch a decl arationis nade, the person naki ng
t he decl aration admts such declaration to be fal se, such
adm ssi on shal | bar prosecution under this sectionif, at the
time the admssion is made, the declaration has not
substantially affected t he proceedi ng, or it has not becone
mani fest that such falsity has been or will be exposed.

(e) Proof beyond a reasonabl e doubt under this section
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and May 11, 1994--during the bankruptcy proceedings in which he
testifiedthat he had burned approxi mately $490, 000 i n cash. Norris
then filed a notion to dism ss the indictnment on the basis that the
prosecution viol at ed t he Doubl e Jeopardy C ause of the United States
Constitution as he had al ready been puni shed for the of f enses char ged
intheindictnment by beingincarcerated pursuant tothe civil contenpt
order. Thedistrict court denied Norris’s notiontodismss, andthis

Court affirmedin an unpublishedopinion. United States v. Norris, No.

97-30812 (5th G r. June 9, 1998), cert. denied, 119 S.Ct. 360 (1998).

The gover nnent sought to prove t he perjury charges agai nst Norris
at trial, inpart, through a vi deotape of, and testinony relatingto,
t he Depart nent of Al cohol, Tobacco, and Firearns (ATF) re-creation of
the burning of the currency as Norris had described it in his
decl arations during his bankruptcy. |In particular, the governnent
intended there-creationto denonstrate that nost of the cash coul d not
have burned under Norris’s description of the incident, thereby
establishingthat Norris didnot infact burnall or substantially all
the currency as he had testifiedto under oat h and bef ore t he bankr upt cy
court.

Beforetrial, Norrisfiledanotioninlimneto excludethere-

enact nent evi dence by t he governnent as irrel evant and prej udi ci al under

issufficient for conviction. It shall not be necessary that
such proof be nade by any parti cul ar nunber of wi t nesses or
by docunentary or other type of evidence.”
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Federal Rul es of Evidence 401, “ 403,° and 703.° The district court
conducted a hearing, after whichit ruledthat the re-enactnent evi dence
was provi sional |y adm ssi bl e. The charges agai nst Norri s proceededto
trial inMarch 1999. At trial, Norris filed another notionto exclude
t he re-enact nent vi deotape and testinony relatingtoit, thistinmeon
t he ground t hat thi s evi dence was not reliabl e under Daubert v. Merrell
Dow Phar maceuticals, Inc., 113 S. . 2786 (1993). The district court
overrul ed Norri s’ s obj ection, reasoni ng that Daubert’s teachi ngs di d not
apply because Daubert only applied in determ ni ng whet her an expert
woul d be qualifiedtotestify. Thedistrict court, however, concl uded
that t he ATF s re-enact nent accurately represented the events as Norri s
descri bed them Accordingly, the district court determ ned that the

governnent’s evidence was both reliable and rel evant.

‘Federal Rul e of Evidence 401 states:

“* Rel evant evi dence’ neans evi dence havi ng any t endency
t o make t he exi stence of any fact that is of consequence to
the determnation of the action nore probable or |ess
probable than it would be wi thout the evidence.”

°Federal Rul e of Evidence 403 reads:

“Al t hough rel evant, evidence nmay be excluded if its
probative val ue i s substanti al | y out wei ghed by t he danger of
unfair prejudi ce, confusion of theissues, or msleadingthe
jury, or by considerations of undue del ay, waste of tine, or
needl ess presentation of cunul ative evidence.”

SFederal Rul e of Evidence 703 provides:

“The facts or datainthe particul ar case upon whi ch an
expert bases an opi ni on or i nferences nay be t hose percei ved
by or make known to t he expert at or beforethe hearing. If
of atype reasonably relied upon by expertsinthe particul ar
fieldinform ng opinions or inferences upon the subject, the
facts or data need not be adm ssible in evidence.”
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At trial, the governnent i ntroduced over Norris’s objectionsthe
re-enact nent vi deotape and the testinony of ATF Agent Dennis Keith
Constantino’ s (Agent Constantino). Thedistrict court permtted Agent
Constantino to testify as an expert in fire investigation. Agent
Constantinotestifiedthat he had re-enacted the steps Norris al |l egedly
t ook when he burned t he cash at hi s resi dence on Cct ober 1, 1994. Agent
Const anti no conducted the re-creation on February 4, 1997 at 11:30 a. m
in Gaithersburg, Maryl and, at the Departnent of Conmerce’ s Nati onal
Institute for Standards and Technol ogy. The Bureau of Engravi ng and
Printing provi ded Agent Constantinow th 4,950 uncircul ated $5 bill s,
and he pl aced themin afive-gallon plastic container, as Norris cl ai ned
to have done. Agent Constantino then poured one and three-fourths
gal |l ons of gasolineintothe plastic container. After the gasoline and
the currency rermained i n the plastic contai ner for approximately fifteen
m nut es, Agent Constantino tossed the contents of the plastic container
intoabrand-newfifty-fivegallonsteel trash barrel. The gasoline was
thenlit onfirewthanelectric match, and the currency and gasol i ne
burned for five m nutes. After the five mnutes expired, Agent
Const anti no extingui shed the fire by dunping the contents of afifty-
pound bag of corn feed, or deer corn, intothe barrel, as Norris had
st at ed he had done. Agent Constantino then all owed t he barrel to cool
for twotothree mnutes, before examningthe barrel andits contents.
First, he noticed that nuch of the interior paint on the barrel had

burned of f, which occurred within the first couple of m nutes of the



fire. Turning his attentiontothe currency, Agent Constanti no observed
that only about ten percent of the bills had been either damaged or
destroyed. After conpletingthere-enactnent, Agent Constanti no spent
approxi mat el y twenty m nut es burni ng t he undarmaged bills, as t he Bureau
of Engraving and Printingrequestedthat all the currency be destroyed.
As Agent Constantino admtted, the re-creati on was not an exact
duplicationof Norris’s allegedburningof thecurrency. First, there-
creation occurred in a different location at a different tinme of
year—February in Maryland’ as opposed to Cctober in Louisiana.
Mor eover, as a slight drizzl e cane down whi |l e gasol i ne was bei ng pour ed
onthe currency inthe pl astic bucket, Agent Constanti no perfornedthe
bur ni ng portion of the experinent under cover with aten-foot ceiling,
whil e Norris cl ai ned t o have burned t he noney w t hout substantial cover.
Second, Agent Constantino used 4,950 $5 bills, and Norris stated that
he burned approxinmately 4,950 $100 bills. A $100 bill weighs
approxi mately ei ght-to-nine percent lessthana $5bill. Inaddition,
al though Norris’s testinony does not reveal the wear of the bills he
al | egedl y i nci nerat ed, Agent Constanti no used new y-m nted, uncircul ated
currency. Third, the barrel used by Agent Constanti no was a brand- new
one, while Norris’s was used and | i kel y woul d have exhi bi ted sone wear

and cont ai ned sone resi due material.® Fourth, Agent Constantinoignited

‘Agent Constantino testified that it was forty-seven degrees
fahrenheit with a slight wnd when he conducted the re-creation.

8Robert S. Arnol d, a chem cal | aboratory nanager at an engi neeri ng
consulting firm Engineeringand Firelnvestigations, testifiedthat his
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there-creationwith anelectric match; incontrast, Norris asserted
that helit akitchenmtchandtossedit intothe barrel. Fifth, when
pl acing the currency in the five-gallon plastic container, Agent
Constanti no stacked many of the bills, while Norris’s statenents were
equi vocal as to the portion of bills that were stacked as opposed to
fanned out. Finally, Agent Constantino poured one-and-three-fourths
gal l ons of gasoline. In Norris’s various statenents, the anount of
gasol i ne ranges fromone-hal f to one-and-three-fourths gallons. Agent
Const anti no chose t he hi ghest figure to provide for the maxi numburn,
thereby giving Norris the benefit of the doubt. In all instances in
whi ch Norris’s testinony contai ned anbi guities or i nconsi stencies on a
particular step in his alleged process of burning the currency,
i ncl udi ng the duration of the burn, Agent Constantinoerred, if at all,
infavor of a hotter, |onger burn. Agent Constantino concl uded t hat
Norris’s “reci pe” coul d not have burned nore than a snmal |l portion of the
cash and that any variations in the re-creation resulted in only a
“mnimal” difference between the anount of currency burnedinthere-
enactnment and the amount that would be burned under Norris’s
descri ption.

Follow ngatwo-day trial, thejury convicted Norris onall four

counts. Before sentencing, the Probation Ofice submtted its

anal ysis of the two barrels renoved fromNorris’s residence reveal ed
that, if therewas afireineither of them it was of extrenely short
duration (Il ess than 30 seconds) and was not i ntense enough to burnthe
paint ontheir exterior, thus further establishingthat the burning of
the currency could not have occurred as Norris testified it did.
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Presentence | nvestigation Report (PSR) for Norris’s sentencing. The PSR
recomrended t hat Norri s shoul d be ordered to pay approxi mat el y $490, 000
inrestitutionto his fornmer | awpartners and that Norris’s of fense
| evel should be enhanced by three levels pursuant to U S S. G 8§
2J1.3(b)(2) for substantial interference with the adm ni stration of
justice. After reviewingthe PSR Norris objectedtoit arguing, inter
alia, that his fornmer |law partners were not victins of his perjury
of fense and, therefore, were not entitledtorestitution. Norris also
asserted that his offense | evel shoul d not be i ncreased under U.S. S. G
§ 2J1.3(b)(2), because his allegedly false statenents did not
substantially interfere wwth the admnistration of justice.

On June 18, 1999, after a sentencing hearing, thedistrict court
overruled Norris’s objections. The district court concluded that
Norris’s former awpartners were victins of his fal se statenents and
that Norris's perjury substantially interfered with the bankruptcy
court’ s proceedi ngs and caused addi ti onal expendi ture of court resources
in the contenpt hearings. The district court sentenced Norris to

thirty-three nonths’ inprisonnent® three years’ supervisedrel ease, and

°The PSR cal cul ated Norris’s as foll ows. The base of fense | evel
was 12. See U. S.S.G 82J1.3(a). Athree-level increaseinthe offense
| evel was inposed because his offense resulted in substantial
interference with the admnistration of justice. See US S. G 8§
2J1.3(b)(2). Because Norris commtted 4 of fenses of t he sane of f ense
| evel, 4 offense levels were al so added. See U.S.S.G § 3D1.4.
Accordingly, Norris’ s total offense |level was 19, and his crim nal
hi story category was |, resultingin a guidelinerange of 30-37 nont hs’
inprisonnment. See U S . S.G Ch. 5 Part A

I nthe judgnment of conviction, thedistrict court adoptedthe PSR s
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a special assessnment of $400 and ordered himto pay $490,000 in
restitution!®. Norris now appeals.
Di scussi on

On appeal, Norris asserts that the district court commttedthe
followng errors: (1) admtting the re-enactnent video and Agent
Constantino’ s testinony; (2) ordering himto pay restitutionto his
former law partners; and (3) increasing his offense |evel for
substantial interference with the adm nistration of justice under
US S G 8 2J1.3(b)(2). W address these issues in that order.
I Adm ssibility of the Governnent’s Evi dence

Norris argues that the district court erred in admtting the
vi deot ape re-creati on and Agent Constantino’ s testinony relatingtothe
re-creation. Norris contests neither the relevancy of there-creation
and Agent Constantino’ s testinony nor Agent Constantino’ s qualification
as an expert infire investigation. Instead, Norris focuses on the

reliability of the evidence, challenging the adm ssion of the re-

factual determ nations and guideline application, listing a total
of fense |l evel of 19 and a crim nal history category of I. However, the
district court noted a resulting guideline range of 27-33 nonths’
i nprisonnment. No party conplains of this error, and we consider it
merely to be typographical. Mreover, the district court sentenced
Norris to 33 nonths’ inprisonnent, whichfallswthinthe appropriate
range of 30-37 nonths.

Before his perjury trial, Norris settled the 1989 state civil
action brought agai nst hi mby his fornmer | aw partners. The district
court correctly notedthat 18 U . S. C. 8§ 3664()j)(2) entitles Norristoa
credit toward his restitution order of any funds he proves his forner
| aw partners recei ve under the settl enent agreenent. See United States
v. Shi nebaum 136 F. 3d 443, 449 (5th Gr. 1998), cert. denied, 119 S. .
1808 (1999).
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creation and Agent Constantino’s testinony w thout requiring the
est abl i shnent of a proper foundation under Daubert. The district court
rejected Norris’s objectiontothe evidence and concl uded t hat Daubert
did not apply tore-creation evidence. However, thedistrict court, in
deciding to admt the evidence, did find that the re-creation was
“substantially simlar” and thus was reliable and rel evant.

V¢ revi ewt he adm ssi on of expert evi dence for abuse of discretion.
See Mbore v. Ashland Chem, Inc., 151 F. 3d 269, 274 (5th G r. 1998) (en
banc), cert. denied, 119 S. C. 1454 (1999) (citing General El ec. Co. v.
Joiner, 118 S.Ct. 512, 517 (1997)). Inother words, “the di scretion of
thetrial judge and his or her decisionw || not be di sturbed on appeal
unl ess manifestly erroneous.” Watkins v. Telsmth, Inc., 121 F. 3d 984,
988 (5th Gr. 1997) (internal quotations andcitationsomtted). If we
find an abuse of discretioninadmttingthe evidence, we consi der any
error under the harm ess error doctrine, affirmng the judgnment unl ess
theruling affected a substantial right of the conpl aining party. See
United States v. Haese, 162 F. 3d 359, 364 (5th G r. 1998), cert. deni ed,
119 S. . 1795 (1999) (citing United States v. Skipper, 74 F. 3d 608, 612
(5th Cr. 1996)). W conclude that, although the district court
erroneousl y determ ned that the principl es of Daubert did not applyto
the re-creati on and Agent Constantino’s testinony, thedistrict court
did not err in admtting the evidence.

Under Daubert, the district court conducts a “prelimnary
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assessnent of whether the reasoning or nethodol ogy underlying the
testinony is scientifically valid and of whether that reasoning or
met hodol ogy properly can be appliedtothe factsinissue.” Daubert,
113 S. . at 2796; see FED. R EviD. 70211, This *“gate-keepi ng”
obligation onthe part of the district court applies to all types of
expert testinony, not just scientific testinony. See Kuhno Tire Co.,
Ltd. v. Carmchael, 119 S Q. 1167, 1174 (1999) (hol di ng t hat Daubert’s
“basi c gat ekeeping obligation. . . appliestoall expert testinony”).
Many factors may bear on this inquiry, including whether atheory or
t echni que can be or has been tested, has been subj ected t o peer revi ew,
has recei ved general acceptance, and t he techni que’ s known or potenti al
error rate See Daubert, 113 S Q. at 2796-97. Daubert nmakes cl ear t hat
these four factors are non-exclusive and “do not constitute a
‘definitive checklist or test.’”” Kuhno, 119 S.Ct. at 1175 (quoting
Daubert, 113 S. Q. at 2796). “[W het her Daubert’s suggested i ndi ci a of
reliability apply to any gi ven testi nony depends on the nature of the
i ssue at hand, the witness’s particul ar experti se, and t he subj ect of
the testinony.” Skidnorev. Precision Printingand Packaging, Inc., 188

F.3d 606, 618 (5th Gr. 1999). Regardl ess of the factors consi dered or

1Federal Rul e of Evidence 702 states:

“I'f scientific, technical, or other specialized
know edge wil | assist the trier of fact to understand the
evidence or todetermne afact inissue, awtness qualified

as an expert by know edge, skill, experience, training, or
education, may testify theretointhe formof an opi nion or
ot herw se.”
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the test enployed, “the objective is to ensure the reliability and
rel evance of the expert testinony.” Tanner v. West brook, 174 F. 3d 542,
547 (5th Gr. 1999) (citations omtted). Moreover, we afford the
district court “the sane kind of |atitude in deciding howto test an
expert’sreliability, and to deci de whet her or when speci al briefing or
ot her proceedi ngs are neededtoinvestigatereliability, asit enjoys
when it deci des whether or not that expert’s relevant testinony is
reliable.” Kuhno, 119 S.C. at 1176.

As t he Suprene Court expl ai ned i n Kuhno, Daubert’s gat e- keepi ng
obligationappliestoall expert testinony, andthe district court erred
i n concl udi ng that the vi deot ape re-creati on and Agent Constantino’s
testinony about there-creationdidnot trigger a Daubert inquiry. See
Robi nson v. M ssouri Pac. R R Co., 16 F. 3d 1083, 1088-89 (10th G r.
1994) (stating that a video re-creation of an acci dent by an expert
wtness and his testinony is subject to Daubert’s gate-keeping
function). W find, however, that this error was substantially onlyin
formor nonmencl ature, as the district court analyzedthereliability of
t he governnent’ s evi dence, thus i n substance essentially performngits
gat e- keepi ng rol e under Daubert and Kuhno.

Norris argues that the re-creation and Agent Constantino’s
deductions fromit shoul d have been excl uded, because there was no
prot ocol followed during the re-creation, no theory or manual s were
relied upon, no error rate was known, there was no i ndependent

val i dation of there-creation, andthere-creation was only perforned
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once. Inthe absence of these factors, Norris concl udes that the re-
creation cannot neet Daubert’ s requirenent for reliability. However,
“[t]he test of reliability is flexible and bends according to the
particul ar circunstances of the testinony at i ssue.” Tanner, 174 F. 3d
at 547. The rel evant i ssue i s whet her Agent Constantino couldreliably
drawa concl usion as to whether Norris’s “reci pe” wouldin fact cause
all or substantially all thebillstoburnup. See Kuhno, 119 S. Ct. at
1177. 1n making this eval uation, Agent Constantino re-created the
events as Norris described themin his testinony before the bankruptcy
court. Norris argued before the district court that the re-creation
deviated fromthe alleged actual event in sone respects: (1) the
climate; (2) the use of $5, instead of $100, bills; (3) the placenent
of the currency in stacks, as opposed to fanned out; (4) the fact that
the $5 bills were unused and freshly m nted; and (5) the use of an
el ectric match, instead of a kitchen nmatch. Despite these deviations,
whi ch Agent Constantino testified were mnor, the district court
admttedthe evidence, findingthat there-creationwas “substantially
simlar” tothe all eged events as Norri s descri bed them-a standard thi s
Court and other Courts of Appeals have consistently enpl oyed when
consi dering evi dence of this character. See Guillory v. Dontar I ndus.
Inc., 95 F. 3d 1320, 1330-31 (5th Gr. 1996); WIllianms v. Briggs Co., 62
F.3d 703, 707-08 (5th Cir. 1995); Barnes v. General Mtors Corp., 547
F.2d 275, 277 (5th Cr. 1977); see al so McKni ght v. Johnson Control s,

Inc., 36 F.3d 1396, 1403-04 (8th Gr. 1994); Fusco v. Ceneral Mtors
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Corp., 11 F. 3d 259, 263-64 (1st Gr. 1993); Four Corners Helicopters v.
Tur boneca, S. A, 979 F. 2d 1434, 1442 (10th G r. 1992) (all hol di ng t hat
if an experinent purports to sinulate actual events, it will be
adm ssible if nmade under conditions simlar to those that are the
subject of thelitigation). “As ageneral rule, thedistrict court has
w de discretion to admt evidence of experinents conducted under
substantially simlar conditions.” Barnes, 547 F.2d at 277. Agent
Const anti no used appr oxi mat el y t he sanme nunber of bills, anount of fuel,
and type of containers Norris allegedly used. |In addition, Agent
Constantino soaked the bills in the gasoline and allowed the fireto
continue for at | east the sane period of tine as Norris cl ai ned he di d.
Agent Constantino al so extingui shed the firewth the sanme anount of
deer corn. Moreover, sonme of the variations resulted from
i nconsi stenciesinNorris’s various statenents before the bankruptcy
court, and Agent Constantino consi stently chose anong t hese vari ati ons
infavor of alonger, hotter burn, thereby giving Norris the benefit of
any variation. Therefore, we conclude that the district court di d not
abuse its discretion in determning that the re-creation was
“substantially simlar,” as the conditions need not be precisely
reproduced, but they nust only be so nearly the sane as to provide a
fair conparison

By maki ng a findi ng of “substantial simlarity,” thedistrict court
ef fectively conducted a Daubert i nquiry by ensuring that the evidence

was rel evant and rel i abl e, despite not expressly addressing t he four
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non-excl usi ve factors |istedin Daubert or those suggested by Norri s.
Daubert’s | i st of factors “neither necessarily nor exclusively applies
toall expertsor inevery case.” Kuhno, 119 S. Ct. at 1171. Moreover,
we note that Norris presented no evidence, expert or otherw se,
indicatingeither that Norris coul d have burned al | or substantially all
the currency as he had described doing it or that had t he reenact nent
not i nvol ved t he above noted di fferences fromNorris’s description of
what hedidit mght well have resulted in burning up substantially al

of the currency. VWiile Norris’'s expert did comment on the
differences—e.g., that lighter bills would burn faster than heavi er
ones, as woul d “fanned” rat her than “stacked” bill s—he made no att enpt
what ever to even estimate the approximate extent to which those
differences wouldinfluencetheultimateresult. Nor didhe ever opine
ei ther that the reenactnment was unreliabl e as evidence that Norris’s
ver si on of the events woul d not have resul ted i n burni ng up nost of the
currency or that Norris’s version of the events |ikely woul d have burned
up nost of the currency. Norris’s owntestinony at trial was not tothe
contrary. |Indeed, ondirect examnation Norristestifiedthat “after
seei ng” the video of the reenactnent herealizedthat “t here may have
been sone unburned noney in there [the 55 gallon can] that . . . [ he]
didn’t see” but that he “didn’t thinkit was at thetinme.” This was the
central thene of the defense at trial, fromopeni ng statenent through

cl osi ng argunent—nanely that whether or not substantially all the
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currency had burned Norris honestly thought it had at the tine.?!?

Al t hough the district court erroneously stated that Daubert’s
teachings did not apply to the videotape re-creation and Agent
Constantino’ s testinony, under the circunstances of this case the
district court didnot abuseits discretioninadmttingthe evidence,
because it in substance conducted aninquiry into the rel evancy and
reliability of the evidence. Therefore, Norris’s challenge fails.
|1 Restitution

Norris next argues that the district court erredinfindingthat
his fornmer lawpartners were victins of his perjury of fenses and t hus
ordering hi mto pay them$490,000 inrestitution. Norris asserts that
fal se statenents injudicial proceedi ngs general |y do not cause econom c
| osses and that the | osses sustai ned by his forner | awpartners are not

traceabl e to his perjured statenents. W agree and vacate t he order of

2Norris’s testinony was that the burn | ast ed about 30 seconds to
one or two m nutes, he then poured the 50 pounds of deer corninthe
barrel, which extinguishedthe fire, |ookedinthe barrel, coul d see
not hi ng but corn despite the use of a shovel, and then gently set the
barrel onits side, lookedin and still could see nothing other than
deer corn, none of which (nor anythi ng el se) had cone out of the barrel.
H s testinony noted that his settingthe barrel down gently onits side,
Wi th none of its contents spilled, was different fromthe reenact nent
inwhichthe barrel, after the fire was extingui shed, was dropped t he
| ast sone 18 inches in the process of being put on its side and was
handl ed so as to enpty onto the ground all the deer corn and unbur ned

noney. Norris's expert testified that this “was the greatest
di fference” between the reenactnent and Norris’s description of the
events and “was a dramatic, dramatic difference.” The expert also

testifiedtothe effect that currency soaked in gasolinemght tendto
stick tothe bottomof the barrel. Norristestifiedthat after he set
t he barrel upright agai n he di d not subsequently look init beforehis
privat e gar bage service enptied the barrel duringthe follow ng week in
the course of their normal operations.
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restitution.

“W review the legality of the district court’s order of
restitutionde novo.” United States v. Hughey, 147 F. 3d 423, 436 (5th
Cr.), cert. denied, 119 S.C. 569 (1998) (citing United States v.
Chaney, 964 F. 2d 437, 451 (5th Gr. 1992)). “Once we have det erm ned
that an award of restitutionis permtted by the appropriate | aw, we
reviewthe propriety of aparticular award for an abuse of di scretion.”
| d.

In considering whether the district court erred in ordering
restitution, we nust determ ne whether Norris’s forner | awpartners were
victinse of Norris’s perjury under 18 U S C 8§ 3663. Section
3663(a)(1)(B)(ii)(2) provides that:

“theterm‘victim neans a persondirectly and proxi mately

harmed as a result of the comm ssion of an of fense for which

restitution may be ordered including, in the case of an

of fense that i nvol ves as an el enent a schene, conspiracy, or

pattern of crimnal activity, any person directly harned by

t he def endant’ s cri m nal conduct in the course of the schene,

conspiracy, or pattern.” 18 U.S.C. 8§ 3663(a)(1)(B)(ii)(2).

As a schene, conspiracy, or pattern of crimnal activity is not an
el enent of Norris’s perjury offenses, his forner | awpartners nust have
been “directly and proxi mately harnmed as aresult of” his perjury for
the order of restitutionto be proper. See United States v. Qi nsey,
209 F. 3d 386, 394 (5th Cir. 2000) (“Under 18 U.S.C. § 3663(a)(1)(A), a
sentenci ng court may order restitutionif . . . aloss was sustai ned by

the victimas a result of an offense.”); see also United States v.

Henoud, 81 F. 3d 484, 488 (4th Cr. 1996) (“Aproper restitution award

20



must belimtedto the |l osses caused by t he specific conduct of which
t he defendant is convicted.”). W conclude that Norris’'s forner | aw
partners suffered nolosses as aresult of Norris’s fal se statenents
bef ore the bankruptcy court and, therefore, vacate the restitution
order.

The purpose of arestitution order isto put thevictim“inthe
sane position as if theillegal activity had not occurred.” United
States v. Canmpbell, 106 F.3d 64, 70 (5th Gr. 1997). Norris’s
statenents that he burned the currency did not place his forner | aw
partners inany worse positionthanif he had not nmade t hem because no
evi dence suggests that the bankruptcy trustee, Norris’s forner | aw
partners, the bankruptcy court, or the authorities, actually believed
Norris’s claimthat he incinerated approxi mately $490, 000 in cash. In
fact, it isplainthat the oppositeistrue. Shortly after Norris nmade
t hese statenents, the bankruptcy trustee filed notions for turnover,
sanctions, and civil contenpt against Norris to pressure himinto
reveal i ng t he truth about what happened to t he noney. Norris’s forner
| awpartners, as creditors inthe bankruptcy proceedi ng, supportedthe
trustee’s notions, and the bankruptcy court ruled in favor of the
trustee on each of the noti ons. The bankruptcy court explicitly found
that Norris had fabricated his story of burningthe currency. No party
bef ore t he bankruptcy court, including Norris’s forner | awpartners,
detrinentallyreliedonthisinformation. Norris’s assertions that he

burned the cash therefore di d not cause any | osses. Qur hol di ng does
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not foreclose the possibility of inposing restitution for |osses
sustained by a victimof perjury; we sinply find no basis for onit on
the record before us. See United States v. Broughton, 71 F. 3d 1143,
1148 & n.3 (4th Gr. 1995) (reversing restitution order against a
def endant convi cted of perjury before a grand jury where the perjury was
i ntended to conceal the defendant’s previously comm tted fraudul ent
busi ness conduct, though recogni zing the possibility of arestitution
order to a victimof perjury).?®

We concl ude that Norris’s former | awpartners were not victins of
Norris’s perjury, as they suffered noloss resulting fromhis fal se
statenent s duri ng t he bankrupt cy proceedi ngs. Accordingly, we reverse
and vacate the district court’srestitutionorder. See Canpbell, 106
F.3d at 70 (reversing and vacating arestitutionorder, w thout arenmand
to the district court).

11 Application of U S. S.G § 2J1.3(b)(2)

Bl n support of its positionthat thedistrict court’srestitution
order was proper, the governnent cites United States v. Pepper, 51 F. 3d
469 (5th Gr. 1995). Pepper had defrauded nunmerous persons in an
i nvest ment schene andthenfiled apetitionfor bankruptcy fromwhich
he recei ved a di scharge. Seeid. at 471. Pepper’s di schargeabl e debts
included at | east thirteen|oans that i nvestors had made to hi m Pepper
was | ater indicted and convi cted on nunerous counts of mail and wire
fraud, and the district court ordered Pepper to pay $155,560 in
restitutiontothe victins of his fraud. Unlike the present appeal,
Pepper did not contend that his investors were not victins of his
fraudul ent activities. |nstead, Pepper argued that the district court
coul d not order restitution because the debts of sonme of his victins
were discharged in bankruptcy. See id. at 473. W di sagr eed,
concl udi ng t hat “ Pepper’ s bankruptcy di scharge does nothingtorelieve
the loss suffered by the victins of his schene.” 1d. at 474. CQur
hol di ng i n Pepper does not resolve the issue presented by Norris.
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Norris contends that the district court erredinincreasinghis
of fense | evel by three | evel s pursuant to section 2J1. 3(b)(2), which
provides for an enhanced sentence if the defendant’s offense
substantially interfered wththe adm nistrationof justice. Norris
does not contest the district court’s findingthat substantial resources
wer e actual | y expended. Instead, Norris argues that the enhancenent
does not apply to his offense, becauseit isintendedtoapplyonlyto
a perjury offense causing increased costs in the investigation and
prosecuti on of anot her offense, not the instant perjury conviction.
Norris therefore asserts that, as there was no of fense ot her than his
fal se decl arati ons, the enhancenent cannot apply. W are unpersuaded
by Norris’s contentionthat heisineligiblefor the enhancenent, as his
argunent overl ooks t he damage his perjury inflictedonthe proceedi ngs
bef or e t he bankr upt cy court which we hol d constitutes a sufficient basis
for applying the enhancenent.

We review the district court’s application of the sentencing
gui del i nes de novo and its findings of fact for clear error. See United
States v. Harrington, 82 F.3d 83, 86 (5th Cr. 1996). W afford due
deferencetothedistrict court’ s application of the guidelinestothe
facts. Seeid. Section 2J1.3(b)(2) providesthat “[i]f the perjury,
subornation of perjury, or witness bribery resulted in substanti al
interferencewiththe admnistrationof justice, i ncrease by 31|evels.”
US S G 8§2J1.3(b)(2). Applicationnote 1to section 2J1.3 expl ai ns:

“*Substantial interference with the adm nistration of
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justice’ includes apremature or i nproper term nation of a

felony i nvestigation; an i ndictnent, verdi ct, or any judi ci al

determ nati on based upon perjury, fal setestinony, or other

fal se evi dence; or the unnecessary expendi ture of substanti al

governnmental or court resources.” US S G § 2J1.3

Application Note 1.
“The governnent need not particularize a specific nunber of hours
expended by gover nnent enpl oyees” to sustai nthe application of section
2J1.3(b)(2)’ s enhancenent. United States v. Jones, 900 F. 2d 512, 522
(2d Gr. 1992); see United States v. Tackett, 193 F. 3d 880, 887 (6th
Cir. 1999); United States v. Sinclair, 109 F. 3d 1527, 1540 (10th G r.
1997). Several Courts of Appeal s have hel d t hat t he expenses associ at ed
w th the underlying perjury of fense shoul d not formthe sol e basi s for
an enhanced sent ence under section 2J1.3(b)(2). See Sinclair, 109 F. 3d
at 1539; United States v. Duran, 41 F.3d 540, 546 (9th Cr. 1994);
Jones, 900 F.2d at 522 (all holding that section 2J1.3(b)(2)’s
enhancenent does not apply when the governnent fails toidentify any
expenses in additiontothe costs of bringingthe defendant totrial for
the perjury of fense). W agree and concl ude that t he expenses i ncurred
with the investigation and prosecution of Norris’s instant perjury
of fenses may not formthe sol e basi s for appl yi ng section 2J1.3(b)(2)’s
enhancenent. O herw se, every perjury conviction would carry this
enhancenent. However, the district court’s decision to apply the

enhancenent to Norris’s of fense | evel was not predi cated sol ely onthe

expendi ture of governnent and court resources i n prosecuting hi mfor

perjury.

24



The PSR and t he Probati on O fice’ s responseto Norris’ s objections
to the PSR, in supporting the application of section 2J1.3(b)(2)’s
t hree-1 evel enhancenent, rely on his indictnent and conviction for
perjury and on the effect his perjury had on “the Bankruptcy Court’s
ability to admnister justice as required on behalf of rightful

creditors fromwhom[Norris] wongfully w thhel d assets.” Inreview ng
the latter ground for the enhancenent’ s appli cation, we nust consi der
whet her t he unnecessary expendi t ure of substantial governnent or court
resources i nthe bankruptcy context may trigger section 2J1.3(b)(2)’s
enhancenment and whether Norris's false declarations before the
bankrupt cy court caused t he unnecessary expendi t ure of gover nnent or
court resources.

The application of section 2J1.3(b)(2)’s enhancenent for fal se
decl arations causing the expenditure of resources in a bankruptcy
proceedi ng presents anissue of first inpressioninthis Court. Neither
section 2J1.3's language nor its comentary distingui shes between
perjury in the crimnal context and perjury in civil or bankruptcy
proceedi ngs. See United States v. Hol | and, 22 F. 3d 1040, 1046-48 &n. 11
(11th Cr. 1994) (holding that the sentencing guideline governing
perjury cases, section 2J1.3, appliestoperjury coonmttedincivil, as
wel | as crimnal, proceedings). Qher courts have hel d t hat a def endant
convicted for perjury commtted in a non-crimnal proceedi ng may be

el i gi bl e for enhanced sent enci ng under section 2J1. 3(b)(2)’s provi sions.

See United States v. Wei ssman, 195 F. 3d 96, 98-100 (2d G r. 1999) (per
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curian) (considering the additional tine spent by the Pernmanent
Subcomm ttee of the United States Senate Conmmittee of Governnental
Affairs as a basis for section 2J1.3(b)(2)’s enhancenent); United States
v. Kocsak, 1997 W. 610457, at *3 (N.D. Ill. Sept. 19, 1997) (appl yi ng
section 2J1.3(b)(2)'s three-level enhancenent when the defendant
coommttedperjuryinacivil lawsuit); see also United States v. Kaster,
139 F. 3d 902 (table), 1998 W. 78995, at **2 (7th G r. Feb. 19, 1998)
(per curianm) (unpublished opinion) (noting, wthout review ng, the
def endant’ s recei vi ng an enhanced sent ence under section 2J1. 3(b)(2) for
substantial interferencewiththe admnistration of justice based on his
fal se decl arati on bef ore a bankruptcy court). W agree, concl udi ng t hat
perjury inpeding the admnistration of justice in non-crimnal
proceedi ngs may trigger section 2J1. 3(b)(2)’ s enhancenent. See Hol | and,
22 F. 3d at 1047 (“Perjury, regardless of the setting, is a serious
offense that results in incalculable harmto the functioning and
integrity of the legal systemas well as to private individuals.”).

We now address whether Norris’s fal se declarations caused the
unnecessary expendi ture of substanti al governnmental or court resources.
The Sentencing CGuidelines do not define the term “substantial.”
However, Norris was the primary figure in resolving the involuntary
bankrupt cy proceeding fil ed agai nst hi m and hi s fal se stat enents under
oathinterferedw ththe bankruptcy court’s ability to adjudicate his
creditors’ clains and di spose of his assets. H s perjury alsoresulted

inthe bankruptcy trustee’s filing notions for turnover, sanctions, and
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civil contenpt inorder toamass Norris’s assets for the benefit of his
creditors. Inaddition, the bankruptcy court hel d heari ngs on many of
these notions andultimately i ncarcerated Norris. Moreover, the court
brought Norris before it on a nonthly basis to request that he state
what actual |y happened to the noney he clained to have burned. In
appl yi ng section 2J1. 3(b)(2)’s enhancenent for substantial interference
W ththeadmnistrationof justice, the SixthCrcuit notedthat “if a
person is the only source of inportant information, [the] active
conceal nent of thisinformationwll| al nost certainly change t he course
of the proceedi ngs, naki ng the i nvestigationnoredifficult and costly,
and hanpering the truth-seeking function of governnent agents.”
Tackett, 193 F. 3d at 887. Qther courts agree with this proposition.
See Sinclair, 109 F. 3d at 1539-40; United States v. Bradach, 949 F. 2d
1461, 1463 (7th G r. 1991); Jones, 900 F. 2d at 522. *“Accordi ngly, where
a def endant actively conceal s i nportant evi dence of which [he or] she
istheonly source, acourt may i nfer that the defendant’ s interference
withthe admnistrationof justice was substantial.” Tackett, 193 F. 3d
at 887. Because only Norris knewwhat actual | y happened to t he currency
he al | eged to have incinerated, his fal se declarations fall withinthis
category where substantial interference nmay be inferred.

The di strict court’s findings al so support the application of the
enhancenent. |Inconsidering Norris’s objectiontothe application of
section 2J1.3(b)(2)’s enhancenent at the sentencing hearing, the

district court expressly found that Norris’s fal se decl arati ons caused
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t he unnecessary expendi ture of governnental and court resources during
hi s i nvol unt ary bankr upt cy proceedi ngs. * Moreover, the district court,
at the sentencing hearing and in its judgnment of conviction,
specifically referenced the PSR, which “‘ general ly bears sufficient
indiciaof reliability to be construed as evidence by the trial judge
in making the factual determnations required by the sentencing
guidelines.”” United States v. Sanders, 942 F. 2d 894, 898 (5th Cr.
1991) (quoting United States v. Alaro, 919 F.2d 962, 966 (5th Gr.
1990)). Because Norris has not establishedthat the district court’s
finding that his perjury caused the unnecessary expenditure of
subst anti al governnental or court resourcesis clearly erroneous, his
claimfails.
Concl usi on

For the foregoi ng reasons, we reverse and vacate the district
court’srestitutionorder, and affirmNorris’s convi ctions and sent ences
in all other respects.

AFFI RVED | N PART; REVERSED AND VACATED I N PART.

1At Norris's sentencing hearing, the district court stated:
“As to your objection nunber two, you enphasized the

objection as cost. |, frankly when | read t he presentence
report, beforel read the thing | never thought interns of
money. | thought of the fact that there was substanti al

interference wththe adm ni stration of justice throughthe
bankruptcy courts, as wel |l as requiring nont hl y appear ances
during the tinme he was in jail for civil contenpt.”
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