REVI SED, January 24, 2001
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-30594

KENNETH WAYNE MAGOUI RK,
Peti ti oner- Appel | ant,
V.
WARDEN, W NN CORRECTI ONAL CENTER

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

January 15, 2001
Bef ore KING Chief Judge, WENER, and CUDAHY," Circuit Judges.
CUDAHY, Circuit Judge:

On July 31, 1986, a Quachita Parish, Louisiana grand jury
indicted Petitioner Kenneth Magouirk for the first degree nurder
of Katherine Thomas. |In October 1986, the governnent anended the
i ndictnment to charge Magouirk with second degree nurder. At
Magouirk’s first trial, in 1987, the jury was also instructed on

| esser included offenses. The jury found Magouirk guilty of

“Circuit Judge of the United States Court of Appeals for
the Seventh Crcuit, sitting by designation.
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mansl aughter, and in Septenber 1987 Magouirk was sentenced to
serve 21 years at hard labor. In October 1995, he filed a
petition for habeas relief under 28 U S.C. 8§ 2254 in the Wstern
District of Louisiana, challenging his conviction. This petition
was deni ed, and he appeal s.

This case arises out of events that occurred on the evening
of Good Friday, 1986. Katherine Thomas was abducted from her

hone, killed and thrown into the Quachita R ver. See State v.

Magoui rk, 539 So.2d 50, 52-54 (La.Ct.App. 1989) (descri bing
offense). Police received a tip that Magouirk had a fetish for
wonen’ s underwear, and that he had sonme of Thonmas’ underwear in
his possession. See id. at 53. Near the spot where Magouirk was
arrested, police found a bag of wonen’s clothing, which included
itenms that belonged to Thomas. See id. at 54, 59-60.

About one year prior to trial, Magouirk confessed to his
jail cellmate, Al fred Durbyn, that he was responsible for Thomas’
murder. Durbyn reported the confession, and his | awer arranged
for himto nake a recorded statenent to the sheriff. Durbyn's
statenent related that Magouirk told Durbyn that he had taken
Thomas from her hone, forced her to performoral sex, and then
killed her. Durbyn’s statenent al so asserted that Magouirk
threatened to kill himif he reveal ed Magouirk’s confession.
Magouirk | ater noved to suppress this statenent.

In Cctober 1986, the trial court held a hearing on
Magoui rk’s notion to perpetuate testinony. Magouirk called
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Dur byn, who repeated the details of Magouirk’s confession.

Magoui rk’ s counsel clainmed surprise and requested perm ssion to
treat Durbyn as a hostile witness. The state argued that there
was no surprise because the content of Durbyn’s testinony had
been disclosed in discovery. The court denied Magouirk’s request
to treat Durbyn as a hostile w tness.

Magouirk’s trial was scheduled to begin on June 15, 1987.

In early June, Magouirk and Durbyn engaged in a brief

altercation. As Durbyn was being transferred fromthe jail to
testify, he inforned the district attorney’ s investigator that he
had decided not to testify. When he took the stand, he testified
that his earlier statenents at the hearing to perpetuate
testinony were not true; he then asserted his Fifth Anendnment
rights and refused to testify further. The trial court inforned
himthat the Fifth Amendnent did not protect himin this
situation, ordered himto testify, and ultimately held himin
cont enpt .

The governnent then noved to have Durbyn decl ared
“unavai l abl e” so that his testinony at the perpetuation hearing
coul d be introduced. Magouirk objected, arguing that he had no
opportunity to cross-exam ne Durbyn in the earlier hearing, and
that adm ssion of the testinony would violate his Sixth Amendnent
right to confront and cross-exam ne witnesses. The court all owed
Durbyn’s prior recorded testinony to be played for the jury.
Magouirk attenpted to call Durbyn as a hostile witness later in

3



the trial, but the trial court refused. Magouirk was convicted
of mansl aughter.

He appeal ed, and the Loui siana Court of Appeal for the
Second Circuit found that the adm ssion of Durbyn’s prior
testinony violated Magouirk’s Confrontation Cl ause rights, and
remanded the case for a newtrial. On a petition for rehearing,
the state argued for the first tinme that Magouirk had wai ved his
right to confrontation through his own m sconduct. The Court of
Appeal remanded the case for a hearing on the issue whether the
gover nnent knew or shoul d have known of the facts that gave rise
to Durbyn’s refusal to testify, and, if not, whether Magouirk’s
al | eged m sconduct constituted a waiver. The trial court found
t hat Magouirk had waived his right to cross-exam ne the w tness.
The Court of Appeal then affirnmed the conviction and sentence.

Years later, Magouirk filed a petition for a wit of habeas
corpus, which was denied. On June 18, 1998, we affirned in part,
vacated in part and remanded t he habeas case on the issues: 1)
whet her the state waived its right to argue that Mgouirk wai ved
his Confrontation Cl ause rights; 2) whether Mgouirk waived his
Confrontation C ause rights; and 3) whether there was
i nsufficient evidence to convict Magouirk of mansl aughter.

Magouirk v. Phillips, 144 F.3d 348 (5th Gr. 1998). On renand,

the district court again denied the petition on the basis of a

magi strate judge’s report and reconmendati on. The magi strate



judge found that the state had not waived its right to claimthat
Magoui rk wai ved his confrontation rights; that there was a
preponderance of evidence that Magouirk waived his confrontation
rights by intimdating Durbyn; and that there was sufficient

evi dence to convict.

Magouirk filed a notice of appeal and a notion requesting a
certificate of appealability, and the district court denied the
certificate of appealability. This court granted Magouirk a
certificate of probable cause in Novenber 1999.1

In this appeal, Magouirk raises three clains: 1) that the
State waived its right to argue that Magouirk had forfeited his
Confrontation C ause rights; 2) that the district court erred in
finding that the state had proven that Magouirk waived his
Confrontation C ause rights; and 3) that the district court erred
in finding that there was sufficient evidence to support
Magoui rk’ s convi ction.

Because Magouirk filed his petition prior to the enactnent
of the Antiterrorismand Effective Death Penalty Act (“AEDPA”),
the standards of review to be applied are those that existed
prior to the enactnent of the statute. Under pre-AEDPA | aw, 28

U S C 8§ 2254(d) required federal courts in habeas corpus

A certificate of probable cause, rather than a certificate
of appealability, was warranted in this case because that is what
is required for 8 2254 petitions filed before April 24, 1996, the
effective date of the Antiterrorismand Effective Death Penalty
Act. See Geen v. Johnson, 116 F.3d 1115, 1119-20 (5th Cr.
1997) .




proceedi ngs to accord a presunption of correctness to state court
findings of fact, while state court determ nations of |law were to

be revi ewed de novo. See Johnson v. Puckett, 176 F.3d 809, 813

(5th Gir. 1999).
| .

Magouirk first argues that the prosecution waived its right
to argue that he forfeited his Confrontation C ause rights
because the prosecution did not lay a proper foundation to show
wai ver at trial. As we discuss below, in order to have Durbyn’s
testinony admtted at trial, the governnent had to show 1) that
Durbyn was unavail able and 2) that his testinony bears adequate
indicia of reliability. Magouirk argues that the only reason the
prosecution failed to do this at trial is that the prosecutor did
not know that the right to confrontation could be waived by
m sconduct. As we noted in deciding Magouirk’s first appeal to
this court, “[w hether Magouirk waived his right to confront
Durbyn is a federal question of constitutional dinension.

Whet her the state waived its right to raise Magouirk’s wai ver by

failing to assert the argunent at trial is a matter of state

law.” Magouirk v. Phillips, 144 F.3d at 362 n.4. Magouirk has
identified no constitutional or federal authority to support his
argunent that the prosecution waived its right to claimthat
Magoui rk wai ved confrontation in the habeas proceedi ng. Thus,

when the Loui siana Court of Appeal held that the prosecution had



not waived this right, that was the final word on the matter.
The Loui siana Court of Appeal affirnmed the trial court

determ nation that the prosecution did not know of Magouirk’s
intimdation of Durbyn at the tinme of trial, and therefore did
not waive its right to argue that Magouirk had wai ved his
confrontation right. Thus, the court held that the state, “by
failing to present evidence of [Magouirk’s] m sconduct at trial,
did not waive its right to |ater assert the defendant’s

m sconduct.” State v. Mgouirk, 561 So.2d 801, 805 (La. C. App.

1990). Because there was no show ng that these events violated
Magoui rk’s constitutional rights, this state court decision wll
st and.

.

It is clear to us that Magouirk’s Confrontation C ause
rights were violated. The Sixth Anendnent to the United States
Constitution provides in part that “in all crimnal prosecutions,
the accused shall enjoy the right . . . to be confronted with the
W t nesses against him” The Louisiana Court of Appeal
unequi vocal |y found that the opportunity to cross-exam ne Durbyn
was thwarted: “The record reveals that every attenpt by defense
counsel to cross-examne M. Durbyn was thwarted by the
prosecution’ s objections which were sustained by the trial

court.” State v. Mgouirk, 539 So.2d 50, 57 (La. Ct. App. 1988).

This finding is entitled to a presunption of correctness. See 28



U S.C. § 2254(d).

Durbyn’s testinony could have been adm ssible if it fel
wthin a firmy rooted hearsay exception. This is because such
statenents “are so trustworthy that adversarial testing would add

little to their reliability.” Idaho v. Wight, 497 U S. 805, 821

(1990). The only possible such exception here would be the prior
testi nony exception, Rule 804(b)(1). This exceptionis only
appl i cabl e, however, if the defendant “had an opportunity ... to
devel op the testinony by direct, cross, or redirect exam nation.”
Fed. R Evid. 804(b)(1). Thus, the determ nation that Durbyn was
not effectively cross-exam ned at the prelimnary hearing denies
the availability of this exception. This court would have to
find, contrary to the state court, that there had been an
adequat e opportunity to cross-exam ne Durbyn to hold that his
testi nony was adm ssi bl e absent a wai ver.

In cases in which the prior testinony of a now unavail abl e
W t ness has been deened adm ssi ble, the defendant has usually had
the opportunity to cross-exam ne the witness at the previous

hearing. For exanple, in Chio v. Roberts, the Suprene Court

concl uded that defense counsel had had the opportunity to conduct
“the equi val ent of significant cross-exam nation” at a
prelimnary exam nation. 448 U. S. 56, 70-71 (1980). And in

Mechler v. Procunier, this court found the prior testinony of an

unavail able witness to be adm ssible; the prelimnary hearing

cross-exam nation of the witness “was neither de mnims nor
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ineffective.” 754 F.2d 1294, 1297-98 (5th Cr. 1985). W
expressly declined to decide whether ineffective or m ninma

exam nation of the witness would bar adm ssion of that w tness’
testinony at trial, and we decline to do so here, because
Magoui rk was unabl e to conduct any cross-exam nation of Durbyn.
Because we find that Magouirk’s confrontation rights were

t hwart ed because of a lack of a neaningful opportunity to cross-
exam ne, Durbyn’s statenent woul d have been inadm ssible absent a
wai ver .

Anot her issue inpacts on whether a defendant’s confrontation
ri ghts have been viol ated: whether the declarant’s truthful ness
is clear from surroundi ng circunstances or additional evidence.
See Fed. R Evid. 807 (residual exception to the hearsay rule).

In Idaho v. Wight, the Suprene Court held:

[I]f the declarant’s truthfulness is so clear fromthe
surroundi ng circunstances that the test of cross-exam nation
woul d be of marginal utility, then the hearsay rul e does not
bar adm ssion of the statenent at trial.
497 U. S. 805, 820 (1990) (evaluating the propriety of adm ssion
of hearsay under the residual hearsay exception). |In Mechler,
this court was apparently swayed by the circunstances bol stering
the trustworthiness of the prior testinony as well: the statenent
occurred under circunstances resenbling a trial; the w tness was
under oath; and the proceedi ngs were conducted in front of a
judicial tribunal, which could provide a record of the hearing.

9



See Mechler, 754 F.2d at 1300. However, even if such

ci rcunstances woul d be sufficient to permt admssibility of
prior testinony despite inadequate cross-exam nation, such
circunstances are not present here. O at |east they are not
present to an extent that would warrant adm ssibility absent sone
ot her justification.

It is apparent that Magouirk’s Confrontation C ause rights
were violated. However, Magouirk’s claimfails because he wai ved
his right to assert his rights under the Confrontation C ause.

L1,
A defendant’s rights under the Confrontation C ause may be

forfeited by his own m sconduct. See Illinois v. Allen, 397 U S

337, 342-43 (1970). In United States v. Thevis, 665 F.2d 616

(5th Gr. 1982), we articulated the principle that actions of a
def endant designed to procure a witness’ unavailability
constitute a waiver of confrontation rights, even if that w tness
was not effectively cross-exam ned at the prelimnary hearing.

| ndeed, in Thevis, the witness was not cross-exam ned at all; the
testinony that was properly admtted at trial was the grand jury
testinony of a witness who had been nurdered by the defendant.

We deened the testinony adm ssi bl e, concluding that the defendant
“intelligently and know ngly waived his confrontation rights,”
much in the same way a defendant who absents hinself fromtrial

or engages in conduct requiring his renoval fromthe courtroom
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know ngly waives those rights. 1d. at 630 (citing Taylor v.

United States, 414 U S. 17 (1980); Illlinois v. Allen, 397 U S

337 (1970)).
The analysis that led us to find the Thevis testinony
adm ssi ble extends to this case. Even if Durbyn was not
effectively cross-exam ned at the prelimnary hearing, Magouirk’s
actions should not be rewarded. Although in Thevis the defendant
had the potential w tness nurdered, such a drastic approach to
securing unavailability is a flagrant exanple of why the waiver
principle nust apply. Here, the procurenent of unavailability
still constituted an intelligent and knowi ng waiver. It is not
so nmuch the severity of the behavior, but rather the intent
underlying it and its effectiveness, that constitutes a waiver.
The Eighth Crcuit canme to the sanme conclusion in United

States v. Carlson, in which the court approved adm ssion of the

hearsay testinony because the defendant had intimdated the

W tness into not testifying—despite the fact that the defendant
was unable to cross-examne the witness at any tine. 547 F.2d
1346, 1359 & n.12 (8th Cr. 1976). The court reasoned that to
“permt the defendant to profit from|[witness intimdation] would
be contrary to public policy, common sense and the underlying
purpose of the confrontation clause.” 1d. at 1359. The court
recogni zed that this was an extension of the reasoning that

al l oned adm ssion of a witness’ prior testinony in Reynolds v.

United States, 98 U S. 145 (1878) (first articulating the
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principle that a defendant should not profit from his m sconduct
in procuring a wtness’ unavailability). |In Reynolds, the
def endant had the opportunity to cross-exam ne the w tness when
the prior testinony was recorded. See id. at 159.

QG her circuits have found that testinony in such
circunstances is adm ssible, even if the witness was not cross-

exam ned at all. In United States v. Aguiar, the Second Crcuit

encountered a witness who declined to testify because of a
threatening letter he had received fromthe defendant. See 975
F.2d 45, 47 (2d Gr. 1992). The court held that “where, after a
hearing, a district court determ nes by a preponderance of the
evi dence that a defendant procured the absence of a witness, the
defendant will be deemed to have ‘waived his sixth anmendnment

rights and, a fortiori, his hearsay objection. Id. (quoting

United States v. Mastrangel o, 693 F.2d 269, 272 (2d Cr. 1982)).

The statenents that were admtted were statenents to the police,
and not subject to cross-exam nation. The Tenth Crcuit has al so
found such a waiver in the formof threats by the defendant to
the witness, subject—as in Aguiar—to an evidentiary hearing in
whi ch the court determ nes by a preponderance of the evidence
that the defendant did procure the witness’ unavailability. See

United States v. Balano, 618 F.2d 624, 629 (10th Gr. 1980). The

Bal ano case involved grand jury testinony of a witness who had
not been cross-exam ned.
VWhat this court is left to determne, then, is whether the
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district court erred in finding that there is a preponderance of
t he evidence? that 1) Magouirk procured Durbyn’s unavailability
and 2) he did so for the purpose of preventing himfrom

testifying. See Thevis, 665 F.2d at 633 n.17. W have no doubt

that the evidence before the district court easily nmet this
standard, and would even have met this circuit’s “clear and
convi nci ng” standard. The district court credited the assistant
district attorney’s testinony that Durbyn indicated a wllingness
to testify, and that, following an altercation wth Mgoui rk,
Durbyn told himhe was no longer willing to testify. The
governnent al so notes that in Durbyn’s contenpt proceeding, he
testified that he did not want to place hinmself and his famly in
danger, and that Magouirk had both threatened and physically

attacked him Magouirk does not dispute this.

| V.
The final basis for this appeal is Magouirk’s argunent that

there was insufficient evidence to support his conviction.

’This court has already held that a preponderance of the
evi dence standard applies to this finding, and that is the | aw of
the case. Magouirk v. Phillips, 144 F.3d 348, 360 (5th Cr.
1998) (“[T] he Louisiana state courts are not bound by Fifth
Circuit precedent when nmaking a determ nation of federal law ”).
Thus, although this court has adopted a “clear and convi nci ng
evi dence” standard for determ ni ng whet her a defendant procured a
W tness’ unavailability, see United States v. Thevis, 665 F.2d
616, 631 (5th Gr. 1982), the Louisiana Court of Appeal properly
rejected that reasoning and adopted the Second Crcuit’s decision
in United States v. Mastrangelo, 693 F.2d 269, 2773 (2d G r.
1982), which permts a finding of waiver on proof by a
preponderance of the evidence.
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Magoui rk’s argunent here is two-pronged: first, that there was

i nsufficient evidence to support the conclusion that Thomas’
death was a hom cide, not an accident; and second, that Magouirk
was the assailant. The first prong is without nerit. The second
is governed by whether Durbyn’s testinony was adm ssi bl e.

Magoui rk’s argunent here is prem sed on a determ nation that
Durbyn’s testinony was i nadm ssible. He nmakes no argunent that,
wth Durbyn’s testinony, there was insufficient evidence to
convict. Because we find that Durbyn’s recorded testinony was
adm ssible, there is no need for us to address this issue in the
form presented by Magouirk.?3

Because Magouirk does not raise a sufficiency of the
evi dence claimthat enconpasses all the evidence—i ncl udi ng

Durbyn’s testi nony—we need not address whether the other

®tven if we had found that Durbyn’s testinony was

erroneously admtted at trial, we would still not have to decide
whet her there was sufficient evidence to convict. W would
sinply reverse and remand for retrial. This court has held that

t he Doubl e Jeopardy C ause does not prohibit retrial of a

def endant follow ng reversal of his conviction for error in the
adm ssion of evidence even if the evidence, sans the inadm ssible
evi dence, was insufficient to sustain the defendant’s conviction.
See United States v. Sarm ento-Perez, 667 F.2d 1239, 1240 (5th
Cr. 1982) (remanding “[b] ecause we cannot know what evi dence

m ght have been offered if the evidence inproperly admtted had
been originally excluded by the trial judge”); see also Lockhart
v. Nelson, 488 U S. 33, 40 (1988) (holding that the Double
Jeopardy O ause allows retrial when a review ng court determ nes
that a conviction nust be reversed because evidence was
erroneously admtted against him and al so concludes that w thout
t he i nadm ssi bl e evidence there was insufficient evidence to
support a conviction); United States v. Marshall, 762 F.2d 419
(5th Gr. 1985) (sane).
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evi dence al one was sufficient to support a conviction.

For the foregoing reasons, we AFFIRM the decision of the

district court.
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