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Bef ore GARWOOD, HI G3 NBOTHAM and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Shell Ofshore, Inc., (Shell) sued the
Departnent of the Interior (Interior) under the citizen suit
provi sions of the Quter Continental Shelf Lands Act, 43 U S. C. 88
1331 et seq. (8 1349(b)) (OCSLA), the Adm nistrative Procedure Act,
5US. C 8551 et seq. (8 704) (APA), and the Decl aratory Judgment
Act, 28 U S.C. 88 2201, 2202, challenging Interior’s denial of

Shell’s request to use its Federal Energy Regulatory Comm ssion



(FERC) tariff rate as the cost of transporting crude oil produced
fromcertain of Shell’s offshore oil and gas | eases for purposes of
calculating Shell’s royalty paynents due Interior. The district
court granted Shell’s summary judgnent notion in part, holding that
Interior’s decision denying the use of the tariff rate was
arbitrary and capricious, and was a new substantive rule that
required notice and coment under the APA, 5 U S.C § 553. e
agree wth the district court that Interior’s decision was in
essence the application of a new substantive rule that required
noti ce and conment before inplenentation. W hold that Shell was
entitled to use the FERC tariff rate to calculate transportation
costs for all of the oil at issue in this case which it transported
t hrough t he Auger pipeline, and was therefore entitled to have its
motion for summary judgnent granted in full. Accordi ngly, we
affirm in part, reverse in part, and remand for entry of
appropriate judgnent consistent herewth.
Facts and Proceedi ngs Bel ow

Shell is the lessee in nunerous federal |eases for the
production of crude oil and gas |ocated offshore Louisiana within
t he Auger Unit on the Quter Continental Shelf (OCS).! These | eases
were issued by Interior through its sub-agency, the Mnerals
Managenent Service (MVB), under the authority of the OCSLA, 43

US C 88 1331 et seq. This dispute involves Shell’'s royalty

LA *unit” is an area containing | eases |ocated on the CCS.
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paynments on crude oil produced from offshore |eases conprising
Shell’s Auger Unit. Under the OCSLA and the terns of the |eases,
Shell is required to pay royalties as a specified percentage of the
“val ue of the production saved, renoved, or sold” fromthe |ease.
43 U.S.C. § 1337(a)(1)(A). Interior is responsible for
admnistering leases on the OCS, and promulgates regul ations
governing royalty collection and establishing the value of
production on which | essees pay royalties.

Under the regulations in effect at the tine, Interior allowed

| essees to deduct transportation costs fromthe val ue on whi ch they

cal culated royalty paynents. Those regul ations distinguished
between transportation costs incurred under “arms- 1 engt h”
agreenents wth conmon carriers and “non-ar ns- | engt h”

transportation costs, such as when a |lessee transports the oil
itself or via a pipeline owed by an affiliate of the | essee. See
30 CF.R 8 206.105(a)-(b).

Shel | began producing fromthe Auger Unit in April 1994. The
Auger pipeline transports crude oil fromthe Auger Unit to a series
of other pipelines that begins on the OCS, crosses onshore into
Loui si ana, and eventual |y reaches other states. The district court
found, and Interior does not dispute, that sone porti on—apparently
a substantial majority—of the oil produced in the Auger Unit
travels in a continuous streamto Illinois for refining. The oi

that reaches Illinois travels first through the Auger pipeline and



then, via several pipeline systens, to St. Janes, Louisiana, and
fromthere through the Capline/ Capwood pipeline systemto the Wod
River refinery in lllinois. The Auger pipeline is owed by a Shel

affiliate. The parties agree that the transport of Shell’s oi

t hrough the Auger pipeline was a non-arnms-|length transaction, and
that therefore the cal cul ation of Auger pipeline transport costs
Shell could permssibly deduct from its royalty paynents was
governed by 30 C.F.R 8§ 206.105(b). Under section 206.105(b)(2),
| essees nust denonstrate their actual costs of transport for
deduction from their royalty paynents due Interior, and the
regul ation provides detailed instructions for such cal cul ati ons.
Under section 206.105(b)(5), however, |essees are granted an
exception fromthe requi renent of show ng actual costs of transport
if the lessee has “a tariff for the transportation system approved
by the [FERC].” Id. Under this exception, the | essee can use the
FERC tariff rate to calculate their transportati on cost deductions
fromroyalty paynents if that tariff has been “approved by the

[FERC].” 1d.?

230 C.F.R 8 206.105(b)(5) (1999) provided:

“(5) Alessee may apply tothe MVE for an excepti on fromthe
requi renent that it conpute actual costs in accordance with
par agraphs (b) (1) through (b)(4) of this section. The MVB
W Il grant the exceptiononlyif thelesseehasatariff for
the transportati on system approved by t he Federal Energy
Regul at ory Comm ssi on (FERC) (for both Federal and I ndi an
| eases) or a State regul atory agency (for Federal | eases).
The MMS shal | deny the exception request if it determ nes
that the tariff is excessive as conpared to arms | ength
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Interior points to several recent FERC opi ni ons, commencing in
1992, that, it argues, cast FERC jurisdiction over pipelines on the
OCS into sone doubt.?3 It is and was FERC s practice to
automatically accept all filed tariffs unless a tinely protest is
filed. Prior to 1993, MM5S (the sub-agency of Interior responsible
for admnistering the OCS | eases) accepted tariffs that were filed

wth FERC in determning whether a l|lessee qualified for an

transportati on charges by pi pel i nes, owed by the | essee or
others, providing simlar transportation services inthat
area. If therearenoarnms|engthtransportation charges,
MVE shal | deny the exceptionrequest if: (i) No FERCor State
regul at ory agency cost anal ysi s exi sts and the FERCor State
regul at ory agency, as applicable, has declinedtoinvestigate
pursuant to MMStinely objections uponfiling; and (ii) the
tariff significantly exceeds the |l essee’s actual costs for
transportation as determ ned under this section.”

It isundisputedthat inthis case neither of the conditions stated
in clauses (i) and (ii) of the | ast sentence of 8§ 206. 105(b)(5) is
appl i cabl e and al so t hat MVE never made the determ nationreferredto
in the next to last sentence of 8§ 206.105(b) (5).

The rel evant regul ati ons have nowbeen fornal | y changed (effective
June 1, 2000), inpart to address the exact i ssues that arein dispute
inthis case. See 62 Fed. Reg. 3742, 3746 (Jan. 24, 1997). Under the
current regulations, lessees may still deduct non-arns-|ength
transportation costs, but they cannot rely on FERCtariff rates as a
substitute for denonstrating the actual costs of transport. Conpare 30
C. F.R 8 206.105(1999) with 30 C. F. R 8§ 206. 111 (as anended March 15,
2000, effective June 1, 2000; 65 Fed. Reg. 14022, 14031, 14088 et seq.,
March 15, 2000). Referencestolnterior’sregulationsinthis opinion
refer totherulesineffect at thetine of suit unl ess ot herw se not ed.

Thi s case does not invol ve oil produced on or after June 1, 2000.
3 The decisions were Oxy Pipeline, Inc., 61 FERC 61, 051
(1992), and Bonito Pipeline Co., 61 FERC 61,050 (1992). Later in

t he adjudicative process, Interior also relied on Utramar, Inc.,
v. Gaviota Termnal Co., 80 FERC 61,201 (1997).
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exception under 30 CF.R 8 206.105(b)(5). From 1988 until sone
point in 1993 or 1994,4 MVB accepted as “approved by FERC' nost
tariffs that were sinply filed with FERC, and did not require
producers to petition FERC for a determ nation of jurisdiction. By
1994, however, Interior was disallow ng use of the tariff exception
for OCS |lessees that it felt mght no longer be within FERC
jurisdiction.

Shell filed a tariff with FERC on March 2, 1994, which was
unprotested, and was accepted and published by FERC on April 1,
1994. In aletter dated July 7, 1994, Shell requested that the MVS
confirmthat, in valuing Shell’s Auger Unit crude oil production
for royalty purposes, Shel | was entitled to deduct as
transportation costs the tariff rate accepted by FERC for the Auger
pi pel i ne. In an order dated Novenber 10, 1994, the MV deni ed
Shell’s request, and Shell appealed the order. Sever al
admnistrative appeals followed, but in its final decision on
August 13, 1998, Interior stated that Shell’s request was being
deni ed because Shell had failed to petition FERC and receive from

FERC a determnation affirmatively stating that FERC possessed

4 On Novenber 10, 1994, MVS denied Shell’s request to use the
FERC tariff on the grounds that because of the FERC s decision in
Oxy Pipeline, Inc., 61 FERC 61, 051 (1992), FERC had no jurisdiction
over OCS pipelines and therefore could not “approve” Shell’s
tariff. Interior’s “Dear Payor” |letter of Decenber 18, 1998, sent
generally to OCS | essee oil royalty payors (including Shell), states
that “[ b] egi nni ng wi th productionin January, 1993,” MV “began t o deny
requests for approving FERCtariffsinlieu of actual costs for non-
arm s-length OCS oil transportation all owances.”
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jurisdiction over the Auger pipeline.

Shell then filed the instant |awsuit. Thereafter, on
Decenber 18, 1998, MVBE sent a “Dear Payor” letter to Shell stating
that due to wuncertainty concerning FERC s jurisdiction over
pi pel i nes on the OCS, | essees nmust “petition FERC' and receive from
FERC “a determnation affirmatively stating that it has
jurisdiction” before MV will allow the |essee to use the FERC
tariff to calculate transportation costs for the purposes of
royalty cal cul ations. Simlar letters were sent to other OCS
| essees.

In the district court, Shell clainmed that its FERC tariff
established the rate Shell could perm ssibly deduct from its
royalty paynents for transporting oil through the Auger pipeline.
Interior argued that FERC s jurisdiction had not been clearly
established and that if FERC did not have jurisdiction, then FERC
coul d not establish the appropriate rate and “approve” the tariff
wi thin the nmeaning of 8§ 206. 105(b) (5).

Both Shell and Interior noved for summary judgnent in the
district court. The district court denied Interior’s notion and
partially granted Shell’s nmotion. The district court found that
there was no rational connection between the FERC s decisions in
Utramar and Oxy and Interior’s decision to wholly deny Shell’s
request. See Shell O fshore, Inc., v. Babbit, 61 F. Supp. 2d 520, 528

(WD. La. 1999). The court held that Interior had failed to



adequately consider the evidence of interstate transportation of
the oil submtted by Shell, and that Interior’s decision was
therefore arbitrary and capricious. |d.

The district court also held that the notice and conment
provisions of the APA were applicable to Interior’s change in
policy. The district court applied the test set out by this Court
in Phillips Petroleum Co. v. Johnson, 22 F.3d 616 (5'" Cir. 1994)
t hat di ctates when exenption fromAPA notice and comment i s proper
for rules that govern “rul es of agency organi zati on, procedure, or
practice.” I1d. at 616. See also 5 U S.C 8 553(b)(A). Despite
its holding that Interior’s new policy required notice and comment
under the APA, the district court only partially granted Shell’s
summary judgnent notion. The court reasoned that “[t]ransporting
the crude [oil] to a refinery in Louisiana is not interstate and
the holding in Utramar is applicable to crude transported fromthe
OCS to Louisiana,” and held that Shell’s tariff was not applicable
to the portion of the Auger crude oil that did not |eave Louisiana
unrefined. Shell Ofshore, 61 F.Supp.2d at 529. Both Shell and
Interior tinely appeal ed.

Di scussi on

This case involves two basic issues. The first is whether
Interior’s policy change-requiring OCS | essees to petition FERC for
an affirmation of jurisdiction—-is a new “rule” that triggers the

noti ce and comment provisions of the APA. |If Interior had, from
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the beginning, interpreted their regulation as requiring an
affirmation of FERCjurisdiction, their interpretation of their own
regul ation would be entitled to substantial deference. However,
I nterior changed their policy-they began to require | essees (and
required Shell in this case) to petition FERC for an affirmati on of
jurisdiction whereas from1988 to 1993 their established procedure
was to treat tariffs that were sinply filed with the FERC as
“approved” under § 206.105(b)(5). A party may not lawfully be
adversely affected by a rule pronmulgated in violation of the
requi renments of the APA. See 5 U.S.C. 8§ 552(a)(1). Interior’s new
policy was never submtted for notice and coment. |If Interior’s
change in policy is a new substantive rule for APA purposes the
rule is invalid

The second issue need be reached only if Interior’s policy
change was not a new rule for APA purposes. |f the change was not
such a rule, then Interior’s decision nust still satisfy the APA
standard of not being arbitrary and capricious. See Acadian Gas
Pi peline Sys. v. FERC, 878 F.2d 865 (5'" Cir. 1989).° If Interior’s
new policy was a “rule” for APA purposes, we need not reach the

arbitrary and capricious issue.

5> In that case, we stated: “Were an agency has acted
arbitrarily or capriciously, a reviewing court is bound to set
asi de the agency action. Were an agency fails to distinguish past
practice, 1its actions my indicate that |lack of reasoned
articulation and responsibility that vitiates the deference the
reviewi ng court would otherwi se show ” Acadian, 878 F.2d at 868
(citations omtted).
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This Court reviews the district court’s grant of summary
j udgnent de novo. Her nandez v. Reno, 91 F.3d 776, 779 (5'" Gr.
1996). Summary judgnent is appropriate if the record shows “that
there is no genuine issue as to any material fact and the noving
party is entitled to judgnent as a matter of law.” Feo. R Gv.P
56(c). Inreview ng the underlying agency deci sion denying Shell’s
request, the general standard under the APA is whet her the agency’s
final decision was “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law” 5 U S. C. 8706(2)(A;
Avoyel | es Sportsnen’s League, Inc., v. Marsh, 715 F. 2d 897, 904 (5N
Cr. 1983). Determ ning whether Interior’s policy change was a
“rule” for APA purposes is purely a matter of construction of the
APA and we review this issue de novo. Phillips, 22 F.3d at 619
(“*[T]he I abel that the particular agency puts on upon its given
exercise of admnistrative power is not, for our purposes,
conclusive; rather, it is what the agency does in fact.’[] W
review this legal issue de novo.”) (citations omtted) (quoting
Brown Express, Inc., v. United States, 607 F.2d 695, 700 (5" Cir.
1979)). Interior is not charged with adm nistering the APA;, its
concl usions of |aw regardi ng whether its policy change is a “rule”
for APA purposes are not given deference and are al so revi ewed de
novo. See Institute for Technol ogy Devel opnent v. Brown, 63 F.3d
445, 450 (5" Cir. 1995).

The Rul emaki ng Requirenents of the APA
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Interior argues that the district court erred when it ruled
that Interior’s new policy was a legislative rule subject to the
notice and conmment requirenents of the APA Interior clains,
initially, that the decision in this case was an “adj udi cati on” and
was therefore exenpt fromthe rul emaking requirenents of 5 U S. C
8§ 553. In the alternative, Interior argues that even if the new
policy is a “rule” it is an interpretive rule rather than a
substantive one, and is thus exenpt from the APA's notice and
coment requirenents under 5 U S.C. 8§ 553(d)(2).

The APA defines a “rule” as “an agency statenent of general or
particul ar applicability and future effect designed to inplenent,
interpret, or prescribe law or policy or describing the

organi zati on, procedure, or practice requirenents of an agency and

includes ... practices bearing on any of the foregoing.” 5 U S. C
8§ 551(4). Rul emaking is the “agency process for fornulating
amendi ng, or repealing arule.” Id. at 8 551(5). |In contrast, the

APA defines an “adjudication” as “an agency process for the
formul ati on of an order,” and defines “order” as “the whol e or part
of a final disposition ... of an agency in a matter other than rule
maki ng but including licencing.” Id. at § 551(6), (7). There is no
noti ce and conmment requirenent for an agency adjudication. |Id. at
8§ 554. Simlarly exenpted fromthe notice and conment requirenents
are “interpretive rules.” 1d. at 8§ 553(d)(2).

I nterior argues that this case nerely involves an
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“adj udi cation” exenpt fromthe rul emaki ng requirenments of the APA,
and, in the alternative, that the new rule is nerely
“Iinterpretive.” Shell’s response to the first part of Interior’s
argunent is that the decision in the adjudication in this case was
whol |y predi cated upon a new requirenent that is, in effect, a new
“substantive” rule. W conclude that Shell’s argunent is the nore
per suasi ve. It is clear fromlInterior’'s internal nenoranda and
correspondence with Shell that Interior’s denial of Shell’s request
was the result of a departure fromlnterior’s previous practice of
treating as approved all filed FERCtariffs. It is simlarly clear
that Interior’s new policy was the basis for the adjudication
rather than the facts of the particular adjudication causing
Interior to nodify or re-interpret its rule. Interior did not
apply a general regulation to the specific facts of Shell’s case.
Rather, it established a new policy and then applied that new
policy to several OCS producers, including Shell. | f Shell had
submtted its tariff early in 1992 instead of 1994, Interior would
have accepted Shell’s tariff as “approved by FERC' and Shell woul d
not have been required to petition FERC -there woul d have been no
adj udi cation prior to 1994. The adjudication resulted because
Interior changed its policy, and the district court did not err in
reaching the policy change that controlled the adjudicative
pr ocess.

Interior also argues that their new policy should be
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considered an “interpretive” rule, and should therefore be exenpt
from the notice and coment requirenents of the APA I n Brown
Express Inc. v. United States, 607 F.2d 695 (5'" Cr. 1979), we
repeated wth approval the District of Colunbia Grcuit’s
di stinction between interpretive and substantive rules: “‘ General ly
speaking, it seens to be established that ‘regulations,
‘substantive rules,’” or ‘legislative rules’ are those which create
| aw;, whereas interpretive rules are statenents as to what the
admnistrative officer thinks the statute or regulation neans.’”
ld. at 700. (quoting G bson Wne Co. v. Snyder, 194 F.2d 329, 331
(D.C. Gr. 1952)). Legi slative or substantive rules are those
which “affect individual rights and obligations.” See Chrysler
Corp. v. Brown, 99 S .. 1705, 1718 (1979) (citations omtted). W
now revi ew sone of our prior cases on this topic.

In Phillips Petroleum Co. v. Babbit, 22 F.3d 616 (5" Cr.
1994), MVB i ssued an unpublished i nternal agency paper that changed
the procedure for determning oil and gas royalties. The original
regul ation directed MM5 to consider a variety of factors in val uing
of fshore production, including the highest prices for such
production in the area, the price paid by the |essee, posted
prices, regulated prices, and other factors. Id. at 618. MW s
new policy under the agency paper was to focus only on the “spot

price” instead of the enunerated factors in the regulation. Unlike

the present case, MM admtted in Phillips that the procedure paper
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was a new “rule.” Just as Interior asserts now, however, in
Phillips M5 asserted that the paper nerely interpreted the
existing regulation and was therefore a clarification of existing
regul ations rather than a substantive nodification. W held that
the procedure paper was not an “interpretive rule” and was subj ect
to the notice and coment requirenents of the APA.  Phillips, 22
F.3d at 621. However, unlike the present case, in Phillips the
procedure paper directly contradicted the text of the regul ation at
i ssue.

I n Davidson v. dickman, 196 F.3d 996 (5" Cir. 1999), we held
that a provision of a Farm Services Agency (FSA) handbook was a
substantive rule that required notice and coment under the APA
The provision prohibited revision of acreage reports if the
producer would benefit from the revision. The regulation in
question did not nention this condition on revision of acreage
reports. W held that the provision was indeed a |legislative (or
substantive) rule that required notice and comment under the APA,
and i nvalidated the application of the handbook provision. 1d. at
999.

In the present case, the new “rule” that Shell asserts
violates the APAis not a change froma witten policy statenent or
regulation. Rather, it is an alteration of an existing practice.
From 1988 through 1993, Interior treated all filed tariffs as

approved by the FERC, now it requires |lessees in Shell’s position
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to (as stated in the “Dear Payor” letter, see note 4 supra)
“petition FERC and receive from FERC “a determnation
affirmatively stating that it has jurisdiction over the pipelines
in question”. This case is sonmewhat different from @i ckman and
Phillips in that the newinterpretation of “approved by FERC' does
not directly and expressly contradict the regulation itself.

Instead, it contradicts Interior’s prior consistent interpretation

of the regqgulation. A further conplication is that each of
Interior’s interpretations of § 206. 105(b) (5) —t he new
interpretation as well as the old—may perhaps, independently,

qualify as an “interpretive rule” that is exenpt fromnotice and
coment under the APA,  in that each interprets an arguably
anbi guous regul ation.® Assumng that each of Interior’s
interpretations of their regulation are valid interpretive rules,
a significant issue remains: can Interior switch from one
consistently long foll owed perm ssible interpretation to a new one
W t hout providing an opportunity for notice and comment ?

In aline of recent cases, the DC. Crcuit has addressed this
very issue. In Al aska Professional Hunters Ass’n v. FAA, 177 F.3d

1030 (D.C. Cir. 1999), a regional office of the FAA had for nmany

6 Agenci es need not provide notice and comrent for every neani ngf ul
policy decision. Interpretations of anbi guous or uncl ear regul ati ons
by agencies may be exenpt from the APA's notice and comment
requirements. See 5 U. S. C. 8 553(b)(A), Phillips, 22 F.3d at 619, Brown
Express v. United States, 607 F. 2d 695, 700 (5" Gr. 1979). W express
no opi nion as to whether either of Interior’s interpretations of §
206. 105(b)(5) are valid interpretive rules.
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years been advising Al askan hunting and fishing guides that they
were exenpt from FAA regul ati ons governing commercial pilots.’” At
sone point in the early 1990's, the FAA discovered that their
regi onal office had been telling the Al askan guide pilots that they
were exenpt, and in 1998 the FAA published a “Notice to Operators”
whi ch announced that Al askan guides who transport custoners by
aircraft were no |onger considered exenpt from the FAA's safety
regul ati ons. 63 Fed. Reg. 4 (1998). The court ruled that the
FAA's action required notice and comment, and that the new
interpretation of their regulation was invalid without it. Al aska,
177 F.3d at 1036. The court, relying on Paralyzed Veterans of
Americav. D.C. Arena, 117 F.3d 579 (D.C. G r. 1997), stated: “Wen
an agency has givenits regulation a definitive interpretation, and
|ater significantly revises that interpretation, the agency has in
effect anmended its rule, sonething it nmay not acconplish w thout
notice and coment.” Alaska, 177 F.3d at 1034. W agree with the
reasoning of the D.C. Circuit; the APA requires an agency to
provi de an opportunity for notice and coment before substantially
altering a well established regulatory interpretation. W turn now

to Interior’s new interpretation of 8 206.105(b)(5).

"The regul ations in questionwere 14 C F. R 88 121.1(a)(5), (d),
and 135.1(a)(2) (1965), which appliedto “commercial operator[s],” who
wer e defi ned as persons operating aircraft “for conpensationor hire”.
Id. At thetine of the Al aska case, those regul ati ons conti nued to apply
to “commercial operator[s],” who were still defined as persons who, “for
conpensation or hire,” carry people or property by aircraft. See 14
CFR 88 1.1, 119.1(a)(1), 121.1(a), 135.1(a)(1) (1999).
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In 1988, Interior utilized a regulatory practice based on §
206. 105(b)(5) that it apparently felt adequately governed OCS
| essees’ non-arns-length transportation deductions from royalty
paynents: it accepted as “approved” all tariffs filed with FERC.
When FERC declined jurisdiction over sonme OCS pipelines under
certain conditions, Interior adapted their regulatory practices to
include an additional procedural step—-OCS |essees in Shell’s
position were denied use of their FERC tariff for royalty
cal cul ations unless they petitioned FERC and received from FERC a
determnation affirmatively stating that FERC had jurisdiction
Even though Interior never set forth its interpretation of section
206. 105(b)(5)'s “approved by FERC' in a witten statenent, it was
undeni ably its | ong established and consistently foll owed practice
to accept tariffs filed with FERC as “approved” for purposes of

section 206.105(b)(5).8 An agency that, as a practical matter, has

8Interior acceptedthe FERCtariffs for at | east five years, from
1988 until 1993, when, according to its Decenber 1998 “Dear Payor”
letter, Interior “beganto deny requests for approving FERCtariffsin
Iieuof actual costs for non-arnis-length transportation al |l owances.”

(enphasi s added). Interior argues that sincethisletter is not part
of the adm nistrativerecord, it shoul d not have been consi dered by t he
district court. As Interior correctly points out, it is well

establ i shed that review ng courts general |l y shoul d, i n eval uati ng agency
action, avoi d consi deri ng evi dence t hat was not before t he agency when

it issuedits final decision. See Louisianav. Verity, 853 F. 2d 311
327 n.8 (5" Gir. 1988), Canmp v. Pitts, 93 S.Ct. 1241, 1244 (1973).
Agency actions should generally be reviewed in light of the evidence
before the agency at the tine, and not wth the benefit of hindsight.
But the “Dear Payor” letter is not evidence that coul d or shoul d have
been used by the agency to fornul ate policy. Instead, it is evidence
of agency policy. The district court did not err in considering it.
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enacted a new substantive rul e cannot evade the notice and conment
requi renents of the APA by avoiding witten statenments or other
“official” interpretations of a given regulation. |[If a new agency
policy represents a significant departure froml ong established and
consistent practice that substantially affects the regulated
i ndustry, the new policy is a new substantive rule and the agency
is obliged, under the APA, to submt the change for notice and
coment. If Interior wishes to change its established practices
and procedures in a manner that so significantly affects OCS
| essees, it nust give themnotice and an opportunity to conment on
t he proposed change.® Interior’s new practice nmay be a reasonabl e
change in its oversight practices and procedures, but it places a
new and substantial requirenent on many OCS |essees, was a
significant departure from | ong established and consistent past
practice, and should have been submtted for notice and coment
bef ore adopti on. Interior’s new interpretation of “approved by
[FERC]” in section 206.105(b)(5) accordingly neets the
requi renents for a new |l egislative rule under the APA

Under the APA, “a person nmay not in any manner be required to

resort to, or be adversely affected by, a matter required to be

® As we observed above (see note 2, supra), effective June 1
2000, Interior has formally changed the regulations governing
royal ty cal cul ati ons. Under the newregul ations, no | essee can use
an FERC tariff to calculate its transportation costs. Instead,
| essees using affiliated pipelines nust now show their actua
transportation costs. See 30 C F. R 8§ 206. 111 (as anended March 15,
2000, effective June 1, 2000).
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publ i shed in the Federal Register and not so published”. 5 U S. C
8§ 552(a)(1). Since Shell cannot lawfully be affected by this new
requi renment, until Interior properly pronul gates a new regul ation
it cannot require nore of Shell than filing their tariff wth FERC.
Shel |l was thus entitled to use their FERCfiled tariff to calculate
transport costs for all oil produced in the Auger Unit and sent
t hrough the Auger pipeline. The district court should have granted
Shell’s summary judgnent notion in full. Because Interior’s new
policy was a “rule” that required notice and comment under the APA,
we need not reach the issue of whether Interior’s action in this
case was arbitrary and capri cious.
Concl usi on

Interior’s new policy is a substantive rule for purposes of
the APA, and Interior was required to submt their new rule for
notice and comment. The district court’s holding that Interior’s
new rule is invalid under the the APA is affirned. Prior to
Interior’s policy change, Shell’s FERC tariff would have been
routinely accepted by Interior for all oil flowng through the
Auger pi peli ne. Since no party can be adversely affected by an
agency rul e that shoul d have been but was not submtted for notice
and comment, Shell is entitled to use their FERC tariff in |ieu of
show ng actual costs for all of the oil at issue in this case which
they transported through the Auger pipeline, not just the oil that

eventually crossed unrefined into another state. The district
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court

full.

shoul d have granted Shell’s notion for sunmary judgnent
Accordi ngly, the judgnent of the district court is

AFFI RVED i n part,

REVERSED i n part,

and REMANDED.
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