IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30506

MARY LOU SE HARRI S and THOVAS ALEX HARRI S,
Pl aintiffs-Appellants,
ver sus
WAL- MART STORES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

March 16, 2000
Bef ore GARWOOD, W ENER, and DENNIS G rcuit Judges:
WENER, Circuit Judge:

Inthis diversity case, Plaintiff-Appellant Mary Loui se Harri s
(“Harris”) appeals the district court’s grant of summary judgnent
to Defendant-Appellee Wal-Mart Stores, Inc. (“Wal-Mart”) on the
basis that workers conpensation is her exclusive renedy and thus
bars her torts claim W affirm

| .

Facts and Proceedi ngs

Harris was enployed by Wal-Mart as the manager of the boys’
wear departnent. On the day in question, she arrived at the Wl -
Mart store at 5:55 a.m to report for her 6:00 a.m shift. As
requi red, she entered the front of the store through the public
entrance — there was no special entrance for enployees - and
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proceeded to the rear of the store where the enployee tine-clock
was | ocat ed. Wal -Mart policy required workers to clock-in
imedi ately before starting work; they were prohibited from
clocking-in early. To get to the tinme-clock that norning, Harris
wal ked down the |anp aisle, and, as she was doing so, two fell ow
enpl oyees who were stocking shelves negligently dropped a box
wei ghi ng 200 pounds on her. After the accident, Harris cl ocked-in
and then conpl eted an accident report. She suffered injury to her
| oner back as a result of the accident.

Harris sued Wal -Mart intort in state court. Wl-Mart renoved
the case to federal court on the basis of diversity and then filed
a notion for summary judgnent, contending that the Louisiana
wor kers conpensation statute provided Harris's exclusive renedy
agai nst her enployer. The district court granted summary j udgnent,
and Harris appeal ed.

.
Anal ysi s

We review the district court’s grant of summary judgnent de
novo, applying the same standard as that court.® |In diversity
cases, we apply the law of the forumstate. As Wal-Mart advanced
exclusive renedy as an affirmative defense, it bore the burden of
proof on the elenents of that provision of the |aw.?

La. Rev. Stat. Ann. 8 23:1031(A) requires an enployer to pay

! United States v. Johnson, 160 F.3d 1061, 1062 (5th Gr.
1998) .

2 Mundy v. Departnent of Health and Human Resources, 593 So. 2d
346, 349 (La. 1992).




conpensation if a worker is injured “by accident arising out of and
in the course of his enploynent.” La. Rev. Stat. Ann. 8
23:1032(A) (1) (a) mandat es t hat, between enpl oyer and enpl oyee, such
remedy “shall be exclusive.”

To be covered by workers conpensation, the accident nust (1)
“arise out of” and (2) occur “in the course of” enploynent.
Loui siana courts view these factors as nutually interdependent:
“I'n a close case a strong showing of ‘course of enploynent’ has
been held to counterbal ance a relatively weak showi ng of ‘arising
out of enploynent.’”® The obverse applies equally.

The “arising out of” prong focuses on the character or source
of the risk and on the relationship of the risk to the nature of
enpl oynent. “An accident arises out of enploynent if the risk from
which the injury resulted was greater for the enployee than for a
person not engaged in the enploynent.”* The principle criteria for
determ ning “course of enploynent” are tine, place, and enpl oynent
activity.?®

Mundy v. Departnent of Health and Human Resources® contai ns

t he Loui si ana Suprene Court’s nost recent treatnent of the question
central to this appeal. |In that case, a licensed practical nurse
on her way to report to work at a hospital was stabbed by an

unknown assailant in an elevator at the hospital. She had arrived

(3} ~ w
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6 593 So.2d 346 (La. 1992).



at the hospital at approximately 11:17 p.m to report for her
shift. Enployees on that shift were expected to arrive at 11:15
p.m but were not considered late until 11:20 p.m; the preceding
shift did not actually end until 11:30 p.m Mundy entered the
hospital on the first floor and proceeded to the east bank of
el evators, one of which would take her to her work station on the
el eventh fl oor. As the elevator doors were closing, an
unidentified man junped in the el evator and pushed the button for
the second fl oor. As he was about to exit the elevator on the
second floor, he turned back toward Mundy and attacked her with a
kni f e.

Mundy sued her enployer in tort. The court held that Mundy’s
injury neither arose out of nor occurred in the course of her
enpl oynent by the hospital, and allowed her tort claimto proceed.

Loui siana courts have recogni zed that Mundy represents the
“extrenme outer limts” of this area of the awand that the state’s
suprene court has not encouraged expansion of that holding to
recogni ze nore enployee torts clainms against their enployers
out si de of workers conpensation.’” W have previously noted that
Loui siana courts clearly hold that “the conpensation statute is to
be liberally construed so as to include all services that can
reasonably be said to be within the statute not only when the

i njured person seeks its protection, but when he attenpts to have

’” See, e.d., Bosse v. Wstinghouse Elec., Inc., 637 So.2d
1157, 1159-60 (La. App. 1994).




hi nsel f excluded from the coverage of the act.”® The statute
provi des an efficient neans of conpensati ng enpl oyees for workpl ace
injuries and avoids exposing enployers to unlimted liability.
“The Workers’ Conpensation Act represents a conprom se where the
enpl oyer is responsible to pay limted benefits regardl ess of fault
and the enployee loses his right to fully recover in tort. To
effectuate the surrender of these valuable rights by both the
enpl oyer and enpl oyee, recovery is exclusively limted to benefits
under the Workers' Conpensation Act and the enployer has inmmunity
fromtort actions.”?®

W find Mindy distinguishable in several respects and,
accordingly, conclude that Harris's recovery against WAl-Mart is
limted to workers conpensati on.

1. Cour se of Enpl oynent:

A. Pl ace: In Mundy, the nurse’s work duties were limted to

the eleventh floor, which she had not yet reached at the tine of
the attack. She had no job responsibilities and had never
performed work duties on either the first or second fl oors, between
which the attack occurred. In this case, by contrast, although
Harris was t he manager of the boys’ departnent, her duties were not
limted to that space. Wal-Mart explicitly required all enpl oyees,

especially supervisors, to nonitor the entire sales floor for

8 Isthman S.S. Co. of Delaware v. AQivieri, 202 F.2d 492, 494
(5th Cir. 1953).

® Thomas v. State, 662 So.2d 788, 791-92 (La. App. 1995)
(citing W MALONE & A, JOHNSON, WORKERS' COMPENSATI ON LAWAND PRACTICE § 361,
in 14 LousiaANA GviL LAWTREATISE (3d ed. 1994)).
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safety and other problens. Even though nost of her work was
performed in the boys’ depart nent, Harris did have job
responsibilities throughout the store, including the lanp aisle
wher e she sustained the injury. Thus, Harris (unlike Mindy) was at
t he place of her enploynent.°

B. Tine: Onthis factor, the cases are indistinguishable. In
Mundy, the nurse was proceeding to her work station approxi mately
three mnutes prior to the exact tine she had to arrive wthout
being considered late. In this case, Harris was proceeding to the
time clock fromthe front of the store approximately five m nutes
before her shift began. Thus, in each case, the plaintiff was
injured only a few m nutes before her schedul ed clock-in tine.!

C. Activity: In Mindy, the nurse clearly was perform ng no

job duties or responsibilities at the tine of the attack. She was
proceeding via a public elevator, an enclosed conveyance, to her
wor kpl ace sone ten stories above. |In contrast, contends Wil - Mart,
Harris was performng a job duty by proceedi ng to cl ock-in because
VWl - Mart policy explicitly required her to do so as a prerequisite
to beginning her shift and prohibited her fromclocking-in early.

In addition, she could reach the tine cl ock only by passi ng through

10 See Bosse, 637 So.2d at 1159 (distinguishing Mindy on the
basis that the nurse had no work duties on the first or second
fl oors where she was i njured whereas Bosse was injured getting off
the el evator on the seventh fl oor where he worked).

1 cf. Mtchell v. Brookshire Grocery Co., 653 So.2d 202, 205
(La. App. 1995) (noting that Louisiana jurisprudence has been
inclined to recogni ze workers conpensation coverage of injuries
occurring on the enpl oyer’s prem ses within a reasonable tine after
the conpletion of the enpl oyee’ s work day).
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the aisles from the front entrance to the rear of the store.??
Thus, urges WAl -Mart, Harris was performng a required activity in
the course of enploynent at the tine of the injury.

W are not entirely persuaded by that argunent. Logi cal l y,
Harris, Mundy, and virtually all other workers are required to pass
t hrough sone part of their enployers’ premses to arrive at the
specific work station. That logical conclusion does not
necessarily make the trip a job-related activity, however.
Nevert hel ess, as noted above in our “place” analysis, Harris’s job
description did require her to nonitor the entire sales area of the
store for problens, which could well have required her to observe
the state of the aisles in the |anp and other departnents as she
made her way to the tine-clock at the rear of the store.'® There
is, however, no evidence to that effect in the record.

As WAl -Mart’s showi ng on course of enploynent is relatively
weak, it must produce stronger evidence that the acci dent arose out

of Harris’'s enpl oynent.

12 Cf. Miundy, 593 So.2d at 350 (noting availability of other
alternative routes for her to reach her work station).

13 See, e.qg., Hughes v. AQive Garden Italian Restaurant, 731
So.2d 1076, 1080 (La. App. 1999) (holding that cashier, who had
cl ocked out, but was tasting a new dessert in the walk-in freezer
wher e she slipped was engaged in a job “activity” in the “course of
enpl oynent” because enployees were encouraged, although not
required, to taste desserts so they could recommend them to
custoners); see also Mtchell, 653 So.2d at 204 (holding that
enployee is entitled to reasonable period of tine, which is
regarded as within the course of enploynent, for attendance to
personal needs, outside of the day’'s work, while on enployer’s
prem ses).

14 Mtchell, 653 So.2d at 204 (when “the enployee is barely
within the outer boundary of the course of enploynent, a very
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2. Arises Qut of Enploynent: This el enent requires Wl - Mart

to show that the character or source of the risk is greater for an
enpl oyee than for a person not engaged i n enpl oynent. > W concl ude
that Wal-Mart’s showng on this elenent is stronger than was
Mundy’ s enpl oyer’ s proof.

In Mundy, the nurse was injured by a third-party crimna
attack which could have occurred (1) to anyone (2) anywhere. The
presence and act of the crimnal was certainly unanticipated
equal ly by an enployee or an invitee. 1In this case, by contrast,
Harris was injured by a box that was dropped on her as a result of
the negligence of her fellow Wal - Mart enpl oyees who were stocking
the store shelves. Their presence and activity was fully
anti ci pat abl e.

“A physical defect in the prem ses of the enployer is very
different from an i ndependent random act of violence commtted by
an unrelated third party stranger. A randomact of violence could
occur anywhere, but a defect in the premses at the place of
enpl oynent is ‘peculiar and distinctive’ to that location.”® W
perceive Harris’s injury from a box accidentally dropped by co-
wor kers engaged in typical work activities as being considerably

nmore anal ogous to a “physical defect” in the premses that is

strong showng ... that the risk arose out of the enploynent is
necessary”).

15 Mundy, 593 So.2d at 349.
16 Bosse, 637 So.2d at 1159 (citing Tenplet v. |ntercoastal

Truck Line, Inc., 230 So.2d 74 (La. 1969) and noting that Tenpl et
was cited with approval in Mindy).
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“peculiar and distinctive” to the location than is a random
crimnal attack in a public place such as the assault suffered by
Mundy in the elevator. |In fact, the risk of a falling box arises
even nore directly out of the enploynent than does a prem ses
defect, such as a parking lot pothole; Wal-Mart’'s essential
busi ness i s purchasi ng, di splayi ng, and sel |l i ng nerchandi se wher eas
a grocery store’s essential business is not maintaining a parking
| ot (even though the presence of the | ot undoubtably benefits the
busi ness).

Loui si ana courts have noted that the fact that an enpl oyee is
exposed to a particular risk of injury with greater frequency than
a nenber of the general public, is relevant to the “arising out of
enpl oynent” el enent. The Loui siana Suprene Court quoted the United
States Suprenme Court at length for the proposition that an
enpl oyee’s injury may arise out of enploynent and thus be covered
by workers conpensation if the enployee is “peculiarly exposed,”
t hrough regular, frequent contact, to a common hazard (in that
case, railroad tracks), even though the general public also faces
that risk on an intermttent basis.!®

Fal |l i ng boxes are the sort of risk that is greater for Harris,

17 See, e.g., Mtchell, 653 So.2d at 205.

8 Tenplet 230 So.2d at 80 (citing Cudahy Packing Co. of
Nebraska v. Parranpre, 263 U S. 418 (1923)). “As an enpl oyee at
that location, plaintiff nust be presuned to ‘encounter’ this risk
‘to a greater extent or frequency than by the general public.’”
Bosse, 637 So.2d at 1159 (citing Mundy, 593 So.2d at 350) (exposure
to defective elevator that did not level out at floor); see also
Mtchell, 653 So.2d at 205 (exposure to pothole in parking |ot);
Francisco v. Harris Managenent Co., 643 So.2d 386, 388 (La. App.
1994) (exposure to obstructions in poorly |it parking |ot).
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as an off-the-clock enployee of Wal-Mart, than for any given
custoner who is not an enployee of WAl-Mart. Presumably, Harris
was exposed to the potentiality of injury by negligent co-workers
at least four tines each day, clocking in and out once in the
nmorning, twice at lunch, and again at her shift’s end. Thus, the
risk of injury fromher enploynent was many tinmes greater than any
gi ven non-enpl oyee of Wal-Mart. We conclude that Wal-Mart nade a
relatively strong showing that the risk of injury “arose out of

enpl oynent ,” even though its showi ng on “course of enploynent” was
relatively weak. W are satisfied that when all rel evant facts and
circunstances are viewed as a whole, Harris’'s claimis covered by
wor kers conpensation and is thus her exclusive renedy agai nst her
enpl oyer.

L1,

Concl usi on

W hold that even though the injury to Harris was barely
incurred “in the course of” her enploynent, the risk clearly “arose
out of” her enploynent. As such, her claimfor damages caused by
her co-workers’ negligence while all were on their common
enpl oyer’ s prem ses i s covered by workers conpensati on excl usi vely.
We therefore affirmthe district court’s grant of sumrary judgnent,
rejecting Harris’s action in tort against her enployer, WAl-Mart.

AFFI RVED
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