IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30340

THOVAS J. W LLI AMS
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana, New Ol eans

Oct ober 17, 2000

Bef ore GARWOOD, DeM3SS, and PARKER, Circuit Judges.
GARWOOD, Circuit Judge:

In 1981, petitioner-appellant Thomas J. Wllianms (WIIlians),
a Loui si ana state prisoner, was convicted by a jury of first degree
murder and sentenced to death. He was |ater resentenced to life
inprisonnment. WIllians filed a state habeas corpus application,
alleging, inter alia, that the reasonabl e doubt instruction given
to the jury at his trial was constitutionally defective. On
October 23, 1991, the state trial court denied WIllians's
application for habeas relief, and on July 17, 1994, the Loui siana
Suprene Court denied WIllians’s request for supervisory and/or

remedial wits. On April 22, 1997, WIllians filed the instant



federal petition for habeas relief under 28 U . S.C. 8§ 2254; in his
petition, he brought clains simlar to those in his state habeas
appl i cation. On March 9, 1999, the district court denied his
petition and dism ssed his clainms with prejudice. The district
court then denied WIllians’s request for a certificate of

appeal ability (COA). WIIlians sought a COA fromthis Court, which

granted his request in part, limted to the question of the
constitutionality of the reasonable doubt instruction. W now
affirm

Facts and Proceedi ngs Bel ow

On January 16, 1981, WIlians entered a nei ghborhood bar near
his home in New Ol eans. He shot and killed one person, injured
another with a gunshot to the arm and fired errant shots at other
bar patrons. In June, 1981, WIIlians was convicted of first degree
murder and | ater sentenced to death. He nmade a direct appeal to
the Louisiana Suprene Court, which affirmed his conviction but
remanded for an evidentiary hearing regarding whether he had
recei ved ineffective assistance of counsel during the sentencing
phase of his trial. See State v. WIllians, 480 So.2d 721 (La.
1985) . At the hearing, the trial court determned that while
WIllians had received effective assistance of counsel during the
sent enci ng phase, he and his counsel had been m sinfornmed by the
District Attorney’s Ofice regarding the nature of his crimnal

record. The District Attorney’ s records incorrectly overstated the



seriousness of Wllianms’ s prior convictions, afactor which had | ed
Wllians not to testify during the sentencing phase (WIllians did
not testify or present any evidence at the guilt/innocence stage).
The trial court ordered a new sentencing hearing and WIlians was
resentenced to life inprisonnent. He is currently serving that
sentence at the Louisiana State Penitentiary in Angol a, Loui siana.

Wllians later filed an application for state habeas relief.
In the application, he argued that the reasonabl e doubt instruction
given to the jury at his 1981 trial was constitutionally defective
under Cage v. Louisiana, 111 S C. 328 (1990) (per curiam,
overruled on other grounds by Estelle v. MCGuire, 112 S. C. 475,
482 n.4 (1991). WIllians also argued that the specific intent
instruction violated due process, and that he received i neffective
assistance by his counsel’s failing to object to the jury
instructions and not allowing himto testify. Concluding that any
error inthe instruction was harm ess, the state trial court denied
the application on Cctober 23, 1991. The Loui siana Suprenme Court
deni ed, wi thout opinion or statenent of reasons, WIllians’ s request
for supervisory or renedial wits on June 17, 1994.

On April 22, 1997, WIllians filed the instant petition for
post-conviction relief pursuant to 28 U S C § 2254. In his
petition, WIlians again contended that the trial court’s
reasonabl e doubt instruction was constitutionally defective; he

al so argued that the specific intent instruction violated due



process and that his counsel provided ineffective assistance by not
allowwng himto testify on his own behalf at the guilt phase
regarding his level of intoxication at the tine he commtted the
of fense. On March 8, 1999, the district court denied the petition.
Regardi ng the reasonable doubt instruction, the district court
found that because Wllians filed his petition after the passage of
the Antiterrorismand Effective Death Penalty Act of 1996 ( AEDPA),
he coul d not “overcone the form dabl e barriers set up by AEDPA’ and
therefore the district court could not consider the nerits of his
claim The district court did not specify which barriers precluded
Wllians fromprevailing, and dism ssed his clains with prejudice.
Wllians filed a notice of appeal and noved for a COA, which the
district court denied. WIIlianms then sought a COA fromthis Court.
This Court granted his request in part, limted to the question of
whet her the reasonable doubt instruction was constitutionally
defective, but declined to issue a COA on any other issue.
Di scussi on

At the close of the guilt phase of Wllians’s 1981 trial, the
trial court gave the following instruction to the jury:

“The defendant is presuned to be innocent until he is

proved gui lty beyond a reasonabl e doubt. The consequence

of this rule of lawis, he is not required to prove his

i nnocence, but may rest upon the presunption in his favor

until it is overcone by positive affirmative proof. The

onus, therefore, is on the State to establish to your

sati sfaction, and beyond a reasonabl e doubt, the guilt of

the accused, as to the crinme charged or any |esser one
included in it.



| f you entertain any reasonabl e doubt as to any fact or
el ement necessary to constitute the defendant’s guilt, it
is your own sworn duty to give himthe benefit of that
doubt and return a verdict of acquittal. Even where the
evi dence denonstrates a probability of guilt, yet if it
does not establish it beyond a reasonabl e doubt, you nust
acquit the accused. This doubt nust be a reasonabl e one,
that is, one found upon a real, tangible, substanti al
basis, and not upon nere caprice, fancy or conjecture.
It nust be such a doubt that would give rise to a grave
uncertainty, raised in your mnds by reason of the
unsati sfactory character of the evidence; one that would
make you feel that you had not an abiding conviction to
a noral certainty of the defendant’s guilt. [If, after
giving a fair and inpartial consideration to all of the
facts in the case, you find the evidence unsatisfactory
upon any single point indispensably necessary to
constitute the defendant’s guilt, this would giveriseto
such a reasonabl e doubt as woul d justify you in rendering
a verdict of not qguilty.

A reasonable doubt is not a nere possible doubt. | t
shoul d be an actual or substantial doubt. It is such a
doubt as a reasonabl e person would seriously entertain.
It is a serious doubt for which you could give a good
reason.” (enphasis added).

No objection was nmade to this instruction, nor was
it conpl ained of on direct appeal.
WIllians contends that the trial court’s use of the phrases

“grave uncertainty, nmoral certainty,” and “actual or substanti al
doubt,” as well as its requirenent that the jury have a “serious
doubt for which you could give a good reason,” rendered the
instruction constitutionally defective under Cage v. Loui siana and
Victor v. Nebraska, 114 S. . 1239 (1994). WIllians’s appeal
returns this Court toincreasingly famliar yet persistently thorny
terrain: post-AEDPA habeas chal | enges to al | eged Cage-Victor errors

in convictions that becane final before Cage and Victor appeared.
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Despite sonmewhat conflicting suggestions in our precedent, we
concl ude that our opinion in Mil heisen v. |eyoub, 168 F. 3d 840 (5th
Cr.), cert. denied, 120 S.C. 81 (1999), controls this case and
conpel s our conclusion that under AEDPA WIIlians cannot avail
hi mrsel f on habeas of Cage and its progeny. Accordingly, we affirm
| . Background: Cage-Victor Error and Retroactivity

The Due Process O ause of the Fourteenth Amendnent “protects
the accused against conviction except wupon proof beyond a
reasonabl e doubt of every fact necessary to constitute the crine
with which he is charged.” In re Wnship, 90 S.C. 1068, 1073
(1970); see also Jackson v. Virginia, 99 S.C. 2781, 2786 (1979).
In Cage, a direct appeal, the Suprene Court held that a reasonabl e
doubt instruction ran afoul of Wnship and vi ol ated the Due Process
Cl ause because, when read “as a whole,” it “equated a reasonable
doubt with a «grave uncertainty’ and an <actual substantial doubt,
and stated that what was required was a «moral certainty’ that the

defendant was guilty.” See Cage, 111 S.C. at 329.! The Court

! The instruction in Cage read in relevant part:

“If you entertain a reasonabl e doubt as to any fact or el enent
necessary toconstitute the defendant’s guilt, it is your duty to give
hi mt he benefit of that doubt and return a verdict of not guilty .

It nmust be such doubt as would give rise to a grave uncertainty,
rai sed i n your mnd by reasons of the unsati sfactory character of the
evi dence or | ack thereof. A reasonable doubt is not a nere possible
doubt. It is an actual substantial doubt. It is a doubt that a
reasonabl e man can seriously entertain. Wat is required is not an
absol ute or mat hemati cal certainty, but anoral certainty.” Cage, 111
S.Ct. at 329 (enphasis in original).
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found that the conbination of these terns, given their conmmon
meani ng, resulted in an instruction pursuant to which a reasonabl e
juror could find guilt based on a |esser degree of proof than
required by the Due Process Clause. See id. at 330.2

The Suprene Court subsequently refined Cage but left its
hol ding essentially intact. In Estelle v. MQire, the Court
clarified that the standard for reviewng jury instructions in
challenges to state crimnal convictions was not whether an
instruction could have been applied in an unconstitutional manner,
as the Cage Court stated, but whether there is a “reasonable
i kelihood” that a jury in fact applied the chall enged instruction
unconstitutionally. See MQuire, 112 S.Ct. at 482 & n.4 (citations
omtted). In Victor v. Nebraska, 114 S. C. 1239 (1994), the Court
uphel d, in one case on direct appeal and in another on appeal from
denial of state habeas relief, two other reasonable doubt
instructions that contai ned sone (but not all) of the three suspect
phrases in Cage. Victor, 114 S. . at 1242. The Court reasoned
that the phrases “noral certainty” and “substantial doubt” did not
i nperm ssibly [ ower the governnent’s burden of proof because the
context of the instructions clarified the neaning of the terns as

bei ng congruent with reasonabl e doubt. See id. at 1248, 1249-1251.

2On remand fromthe United States Suprene Court, the Louisiana
Suprene Court found that the instructional error was harnl ess, and
af firmed Cage’ s convi ction and sentence. State v. Cage, 583 So. 2d 1125
(La.), cert. denied, 112 S.C. 211 (Qctober 7, 1991).
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As noted above, WIlians was convicted in 1981 and the
Loui si ana Suprene Court affirmed his conviction in 1985, five years
bef ore Cage was i ssued. The state contends that in |ight of AEDPA,
Wl liams cannot benefit fromthe “new rule” of constitutional |aw
announced by Cage and |ater cases. The threshold question,
therefore, is whether WIllians nmay now avail hinmself of Cage and
Vi ctor, which were both announced well after his conviction becane
final. See Caspari v. Bohlen, 114 S. C. 948, 953 (1994) (noting
that if the state argues that a habeas petitioner seeks the benefit
of a new rule, the habeas court nust resolve the issue of
retroactivity before considering the nerits of the clainm (citation
omtted).

“I't 1s wundisputed that Cage announced a new rule of
constitutional law” In re Smth, 142 F.3d 832, 835 (5th Cr.
1998). In general, a “newrule” wll not apply retroactively to
the habeas petition of a prisoner whose conviction becane fina
before the Suprene Court announced the rule. See Teague v. Lane,
109 S. . 1061, 1073 (1989). There are two exceptions to Teague’s
general non-retroactivity principle, however: the first s
irrel evant here, but the second provides that a new rule may be
appliedretroactively if the rule “requires the observance of those
procedures that . . . are inplicit in the concept of ordered
liberty.” Seeid. (citation and internal quotation nmarks omtted).

This Court has held that Cage-Victor error falls within the



second Teague exception and therefore applies retroactively on
collateral review See Hunphrey v. Cain, 138 F.3d 552, 553 (5th
Cir. 1998) (en banc) [hereinafter Hunphrey Il], adopting reasoning
of Hunphrey v. Cain, 120 F. 3d 526, 529 (5th Cr. 1997) [ hereinafter
Hunphrey 1']. The Hunphrey | panel based t his concl usi on on t he Suprene
Court’s opinion in Sullivan v. Louisiana, 113 S.C. 2078, 2082-83
(1993), which held on direct appeal that Cage-Victor error was a
“structural defect” and therefore not subject to harmess error
anal ysis. See Hunphrey I, 120 F. 3d at 529. Because Sul | i van f ound t hat
convi ction based on a constitutionally defective reasonabl e doubt
instruction takes away a basic protection “w thout which a crim nal
trial cannot reliably serve its function,” Hunphrey | held that the
second Teague exception applied to Cage-Victor error. See id.
(citations omtted). However, both Hunphrey opi nions were careful
to point out that they did not consider what effect, if any, AEDPA
m ght have on the continued retroactivity of the Cage-Victor rule.
See Hunphrey II, 138 F.3d at 553 n.1; Hunphrey |, 120 F. 3d at 529.3
The Hunphrey | panel noted that a finding that Cage and Victor
apply retroactively on collateral review m ght not have a very

significant inpact in a post-AEDPA regi ne because AEDPA s “new

3 The Second, Fourth, and Eleventh Crcuits have al so held,
in pre- AEDPA cases, that Cage and Victor apply retroactively on
habeas review. See Gaines v. Kelly, 202 F.3d 598, 605 (2d Cr.
2000) (citing Hunphrey Il with approval); Adans v. Aiken, 41 F.3d
175, 179 (4th Gr. 1994), cert. denied, 115 S . C. 2281 (1995);
Nutter v. White, 39 F.3d 1154, 1157-58 (11th Cr. 1994).
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barriers,” such as the one-year statute of |imtations,
restrictions on successive petitions, and hei ghtened standard of
revi ew under section 2254(d) (1), m ght “shut out future petitioners
in Hunphrey’'s situation.” See Hunphrey |, 120 F.3d at 529. | t
added that “[o[f course, we do not have occasion to neasure how
hi gh those barriers mght be.” 1d.

As noted above, in denying Wllians’s petition, the district
court relied upon the fact that WIllianms was subject to AEDPA to
support its conclusion that he could not benefit from Hunphrey
because he coul d not overcone unspecified “barriers” of AEDPA 4 W
conclude that based on Mihleisen, the district court’s ultinmate
concl usi on—t hat AEDPA precludes WIllians fromavailing hinmself on
habeas of the rule announced by Cage and | ater cases-is correct.
1. The Effect of AEDPA on WIllianms's Petition

Wllians's petition, filed on April 22, 1997, is governed by
AEDPA, which significantly restricts the availability of habeas
relief to state prisoners. AEDPA anended section 2254(d) to

provide in relevant part:

4 W observe that two of the major hurdles created by AEDPA
are not relevant to Wlliams. WIllianms filed his 8 2254 petition
within one year of April 24, 1996, and therefore his petition is
tinmely. See Flanagan v. Johnson, 154 F.3d 196, 200 &n.2 (5th Cr
1998). The present petitionis his first, so he does not face the
significant inpedinents to filing a second or successive petition.
See 28 U. S.C. § 2244(b). «@Qur finding that AEDPA bl ocks WIllians's
petition is therefore based on the third major hurdle of the
statute, the heightened standard of review in 8 2254(d)(1). The
district court inplicitly nmade the sane finding.
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“An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any cl aimt hat
was adj udi cated on the nerits in State court proceedi ngs
unl ess the adjudication of the claim
(1) resulted in a decision that was contrary to,
or invol ved an unreasonabl e application of, clearly
established Federal law, as determned by the
Suprene Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |Iight of
the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d).
Subsection (d)(2), as anended, applies to the state court’s factual
determ nations, while (d)(1) applies to questions of |aw and m xed
questions of |aw and fact. See Lockhart v. Johnson, 104 F.3d 54,
56-57 (5th Gr. 1997). The district court based its ruling on the
availability of Cage-Victor error to Wllianms’s petition, whichis
purely a question of |aw, accordingly, subsection (d)(1) guides our
anal ysi s. The operative effect of subsection (d)(1l) is that a
district court may only grant habeas relief if the constitutional
“new rule” relied upon by the petitioner was either clearly
established by the Suprene Court at the tinme his state conviction
becane final, or if the Suprene Court has held that this “newrule”
is retroactive on habeas. Muhl ei sen at 844. Because WI Il i ans
cannot satisfy either of these criteria, we nust affirm the
district court’s denial of his petition.

This Court’s holding in Mihleisen affirnmed the denial of a

post - AEDPA habeas petition invoking the Cage-Victor rule to
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chal | enge a conviction that becane final before Cage and Victor had
been announced. Applying section 2254(d) (1), the Mihleisen Court
stated that “we can grant a wit of habeas corpus only if the state
court’s determnation of |aw, on a de novo revi ew, viol ated Suprene
Court precedent in existence at the tinme of the petitioner’s
conviction.” Muhl ei sen, 168 F.3d at 844 (citation omtted).
Because t he Suprenme Court handed down Cage thirteen years after the
petitioner’s conviction becane final on direct appeal, the Court
was “bound by AEDPA to deny Mihleisen’s petition.” |n Mihleisen,
as here, the petitioner raised his Cage claimin a post-conviction
petition before the Louisiana Suprenme Court, which in 1995, after
both Cage and Sul livan, denied wits wi thout opinion. Mihleisen at
842. See Muhleisen v. Witley, 664 So.2d 418 (La. 1995). | d.
Simlarly, WIlianms’s conviction becane final |ong before Cage,
al t hough the Loui siana Suprene Court did not deny post-conviction
wits until after both Cage and Sullivan, and under Mihl ei sen we
must deny his petition as well.

I n Muhl ei sen, we acknow edged Hunphrey 11’s holding that in
pre- AEDPA cases Cage and Victor applied retroactively on habeas,
but concluded that we were “bound by AEDPA” to dismss the
petition. The clear inport of Mihleisen is that a | ower federal
court’s holding that Cage and Victor apply retroactively 1is
insufficient to make them retroactive under AEDPA. It therefore

seens plain to us that under Miuhleisen in order for a “newrule” to
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be avail abl e under AEDPA to section 2254 petitioners, the Suprene
Court itself nust have held that the rule is retroactive. |t has
not done so with respect to Cage errors. Muhl ei sen; Smth, 142
F.3d at 835-36.°

Not hing in the Suprene Court’s recent decisionin WIllians v.

Taylor, 120 S. . 1495 (2000), is contrary to this rule of

Muhl ei sen. In WIlians, Justice Stevens delivered the opinion of
the Court with respect to parts I, IlIl and IV, Justice O Connor
delivered the opinion of the Court with respect to part Il (except

for a here inmmterial footnote in which Justice Scalia did not
join) and part V. WIlIlians was not concerned w th whet her or when
under AEDPA § 2254(d) what woul d be “new’ rul es under Teague woul d

be deened to cone within one of the Teague exceptions so as to be

applicable retroactively. The presently relevant portion of
Wllianms isits part Il. Justice O Connor’s opinion for the Court,
and Justice Stevens’ separate part Il opinion (in which Justices

Souter, G nsburg and Breyer joined), each plainly reflect the

common sense proposition that AEDPA s section 2254(d) does not work

l'nafootnote at the end of the Mihl ei sen opi ni on, we stated “we
holdinthe alternativethat thejuryinstruction given at Mihleisen’s
trial isnot contrary tothe Court’s decisionin Cage.” Mihleisen at
845 n.2. This alternative footnote hol di ng does not deprive Mihl ei sen’ s
basi ¢ hol di ng—t hat AEDPA barred rel i ef because t he convi cti on had becone
final on direct appeal before Cage was handed down and t here was t hen
no Suprenme Court holding that the instruction was constitutionally
erroneous—of its binding precendential force. See, e.g., Pruitt v. Levi
Strauss & Co., 932 F. 2d 458, 465 (5th Gr. 1991) (“This circuit foll ows
the rule that alternative hol dings are binding precedent . . . .").
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any expansion of the availability to state prisoners of federa
habeas relief. Both Justices recognized that it worked a
curtail ment of habeas availability, though in Justice O Connor’s
view a greater curtailnent than in Justice Stevens’s view. Justice
Stevens states that “AEDPA codifies Teague to the extent that
Teague requires federal habeas courts to deny relief that is
contingent upon a rule of law not clearly established at the tine
the state conviction becane final.” 1d. at 1506 (enphasis added).
Justice Stevens goes on to acknow edge that “AEDPA has added .
a clause limting the area of relevant law to that ‘determ ned by
the Suprene Court of the United States’. 28 U S.C. 8§ 2254(d) (1)
If this Court has not broken sufficient legal ground to
establi sh an asked-for constitutional principle, the | ower federal
courts cannot thensel ves establish such a principle with clarity
sufficient to satisfy the AEDPA bar.” 1d. at 1506-07. Justice
O Connor |ikewi se concludes that “8 2254(d)(1) places a new
constraint on the power of a federal habeas court to grant a state
prisoner’s application for a wit of habeas corpus . . .” |d. at
1523 (enphasis added). She observes that “the phrase ‘clearly
est abl i shed Federal |aw, as determ ned by the Suprenme Court of the
United States’ . . . refers to the holdings, as opposed to the

dicta, of this Court’s decisions as of the tine of the rel evant
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state-court decision”. Id.® O nost relevance to present case,
Justice O Connor goes onto state “the ‘clearly established Federal
| aw phrase [in section 2254(d)(1)] bears only a slight connection
to our Teague jurisprudence” in that “8 2254(d)(1l) restricts the
source of clearly established lawto this Court’s jurisprudence.”
| d. The phrase “Teague jurisprudence” would facially seem to
i nclude the question of whether a new rule cones wthin a Teague
exception so as to be retroactively applicable.

Certainly nothing in WIIlians casts doubt on Mihleisen.
I ndeed, if anything the enphasis in Justice O Connor’s opinion for
the WIllianms Court that habeas relief can only be based on Suprene
Court jurisprudence as reflected in Suprene Court hol dings, not
dicta, only serves to strengthen Mihl ei sen.

Regardl ess of the precise contours of post-AEDPA habeas
retroactivity, Mihleisen controls and nmandates the dismssal of
Wllians's petition. As of the present tinme, the Suprene Court has
not held (or even stated in dicta) that the Cage-Victor rule
applies retroactively on collateral review, and thus WIIlians

cannot benefit fromthat rul e under the second Teague excepti on, as

5The phrase “the ti ne of the rel evant state-court deci sion” as used
here obviously referstothetine of the state conviction being attacked
(or when it becane final on direct appeal) and not to the tinme of the
state court decision denying collateral relief fromthat conviction,
el se AEDPA § 2254(d) woul d al nost conpl etel y evi scerate the previ ous | aw
of non-retroactivity and would vastly expand, rather add a new
constraint on, the power of the federal courts to grant habeas relief
to state prisoners.
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he coul d have done pre- AEDPA under Hunphrey Il. See Mihl ei sen, 168
F.3d at 844.7

I[11. WIllians’s Cage-Victor Claim

"W t ake not e of our decisioninMrrisv. Cain, 186 F. 3d 581 (5th
Gr. 1999), rendered several nont hs after Mihl ei sen, in whi ch we grant ed
habeas relief to Mdrris, alLouisianaprisoner whose post - AEDPA f eder al
petition all eged Cage-Victor error. Mrris was tried and convi cted
bef ore Cage was handed down; he did not object at trial to the jury
charge; his state habeas applicationwas deni ed by the statetrial court
(finding any error harm ess) and by the Loui siana Court of appeals
(apparently wi t hout opi nion), after Cage and before Sul |ivan, but the
Loui si ana suprene Court deneid wits (apparently with opinion) after
Sullivan. The Morris court noted that under Hunphrey Il, Cage and
Victor apply retroactively on collateral review, and eval uated the
merits of the Cage-Victor clai mw thout citing Mihl ei sen or di scussi ng
t he post- AEDPAretroactivity question. Thereis, however, at | east one
i nportant distinction between Morris, on the one hand, and Mihl ei sen
(and the instant case) on the other hand, nanely that Morris’s
convi ction did not becone final on direct appeal until after Cage was
handed down. Al though this fact i s not expressly addressed in Mrris,
it does appear fromthe opi nionthat “Morris’s convictions were affirned
ondirect appeal. See Statev. Mourris, No. 90- KA- 0085, 568 So. 2d 1172
(La. . App. 1990). Morris didnot fileawit applicationwth the
Loui si ana Suprene Court.” I1d., 186 F.3d at 583. Areference to the
citation givenreflects that the Loui si ana Court of Appeal s affirnmed
Morris’s conviction on October 30, 1990. State v. Mrris, 568 So. 2d
1172 (La. & . App. 1990). Under Louisianalaw, Mxris hadthirty days
to seek reviewof this decisionin the Louisiana Suprene Court. La.
Sup. &. R 10 8 4(b) (1990). Accordingly, for Teague proposes Mrris's
convi ction was not final before Novenber 29, 1990. See, e.g., Lanbrix
v. Singletary, 117 S. C. 1517, 1525 (1997) (“Lanbrix’s [state]
convi ction becane final on Novenber 24, 1986, when histine for filing
apetitionfor certiorari expired. Thus, our first and pri nci pal task
is to survey the | egal | andscape as of that date . . .”). Cage was
handed down Novenber 13, 1990. Thus, Cage was deci ded before Morris’s
convi ction becane final on direct appeal, and application of Cageto
Morris’s conviction could not violate the non-retroactivity rul e of
Teague.

W finally note that even if Mrris and Mihl eisen conflict,
Muhl ei sen, as the earlier decision, isthecontrolling precedent. See,
e.g., Billiot v. Puckett, 135 F. 3d 311, 316 (5th G r. 1998); Boyd v.
Puckett, 905 F.2d 895, 897 (5th Cr. 1990).
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W note in passing that even if Cage and Victor apply
retroactively to Wllians’s petition, it is indeed doubtful that
cl ai mwoul d succeed because the instruction at his trial does not
appear to have exhibited the sanme constellation of factors that
rendered the instruction in Cage constitutionally defective. The
instruction given to the jury at Wllians’s trial contained three
traditionally suspect terns, “grave uncertainty,” “actual or
substantial doubt,” and “noral certainty,” as well as the
additional qualifier, known as an “articul ati on requirenent,” which
equates a reasonable doubt with “a serious doubt for which you
coul d give a good reason.”

At the outset, we note that we woul d not consi der whether the
articulation requi renent m ght have corrupted the reasonabl e doubt
i nstruction because the Suprenme Court “has never expressed di sfavor
with such | anguage.” See Mihleisen, 168 F.3d at 844 n. 2. As
expl ai ned above, “AEDPA only allows us to apply Suprene Court
rulings, not our own rulings,” such as Hunphrey | and |1, which
percei ved Due Process problens with that phrase. 1d.

Regardi ng the other three phrases, the state trial court’s use
of “grave wuncertainty” and “actual or substantial doubt” is

materially indistinguishable from the instruction in Cage.® By

8 Thereisonesmall difference. At Wllians’strial, the court
used t he phrase “actual or substantial doubt,” whilein Cage t he phrase
was “actual and substantial doubt.” Wile thereis sonme conceivable
di fference between the two phrases, this Court has previously found
that in the absence of any other mtigating words or phrases, the
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contrast, the “noral certainty” phrase and its surroundi ng cont ext
bear a stronger resenblance to the constitutionally perm ssible
instructions in Victor. In Cage, the “noral certainty” phrase
stated that “[wjhat is required is not an absol ute or mat henmati cal
certainty, but a noral certainty.” Cage, 111 S. . at 329
(enmphasis inoriginal). Inthis case, the “noral certainty” phrase
provi des that a reasonable doubt is “one that woul d nake you fee

t hat you had not an abiding conviction to a noral certainty of the
defendant’s guilt.” Victor considered two simlar phrases® and
found that the context of both phrases—|I anguage which instructed
the jurors that their <conclusion had to be based on the
evi dence—di d not suggest, as the instruction in Cage had done, that
nmoral certainty, instead of or as distinguished from evidentiary
sufficiency, mght be enough to convict. See Victor, 114 S.C. at

1248, 1250-51. Simlarly, the “noral certainty” phrase here was

two phrases have the sane i ntent behind them See Morris, 186 F. 3d
at 587 n. 8.

® The phrases were as foll ows:

“[ Reasonabl e doubt] is that state of the case which, after the
entire conpari son and consi deration of all the evidence, | eaves
the mnds of the jurors in that condition that they cannot say
they feel an abiding conviction, to a noral certainty, of the
truth of the charge.” Victor, 114 S. . at 1244 (enphasis in
original).

“[ Reasonabl e doubt] i s such a doubt as wi Il not permt you, after
full, fair, andinpartial consideration of all the evidence, to
have an abi di ng conviction, toanoral certainty, of the guilt of
the accused.” |d. at 1249 (enphasis in original).
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i mredi ately preceded and fol |l owed by i nstructions that a reasonabl e
doubt would spring from “the unsatisfactory character of the
evidence” or if “you find the evidence unsatisfactory upon any
single point indisputably necessary to constitute the defendant’s
guilt.” Moreover, only shortly before the jury was told that
“[e] ven where the evidence denonstrates a probability of guilt, yet
if it does not establish it beyond a reasonabl e doubt, you nust
acquit.”

Wthout a defective “noral certainty” phrase, the other two
phrases in and of thenselves do not render the instruction
constitutionally defective. See Miuhleisen, 168 F.3d at 844 n.2
(noting that under Cage, these first two phrases only “suggest” a
hi gher degree of guilt and need the third “noral certainty” to
anopunt to a constitutional violation); see al so Dupuy v. Cain, 201
F.3d 582, 586-87 (5th Gr. 2000) (denying successive petition and
upholding instruction wth only “good reason” articulation
requi renment and “noral certainty” phrase); Thonpson v. Cain, 161
F.3d 802, 811-12 (5th G r. 1998) (under AEDPA uphol ding i nstruction
Wi th “grave uncertai nty” phrase and surroundi ng text that properly
expl ai ned reasonabl e doubt standard); Brown v. Cain, 104 F. 3d 744,
753-55 (5th CGr. 1997) (sane); Schneider v. Day, 73 F.3d 610, 611-
12 (5th G r. 1996) (per curiam (pre-AEDPA, upholding instruction
wth only “noral certainty” and “actual and substantial doubt”

phrases). Based on our reading of Cage and Victor, as well as the
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fact that this case, in contrast to Hunphrey | (see id. at 533) and
1, was not even renotely close regarding Wllianms’s qguilt or
i nnocence, we do not believe that WIllianms has denonstrated a
reasonable |ikelihood that the jury applied the instruction
unconstitutionally. Cf. Depuy, 201 F. 3d at 587 (findi ng that where
there i s no serious question of guilt or innocence, as there was in
Humphrey, the defendant nust denonstrate prejudice from the
instruction in order to avoid dismssal of his successive
petition). In sum even if we were to find that Cage and Victor
apply retroactively to Wllians’s petition, it is indeed doubtful
that WIllians would prevail.
Concl usi on
For the reasons stated above, the district court’s denial of

Wllians’s petition is AFFI RVED
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