UNI TED STATES COURT OF APPEALS
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No. 99-30329

MARK N MOLL; BEVERLY MOLL,
Plaintiffs - Appellants,
VERSUS
BROM & ROOT | NC., ET AL,
Def endant s,

ABB LUMMUS GLOBAL, INC., fornmerly known as Lummus Crescent, Inc.,
COVBUSTI ON ENG NEERI NG, | NC. ,

Def endant s- Appel | ees,
VERSUS
BEAI RD | NDUSTRIES, INC., fornerly known as Riley-Beaird, Inc.;
FLUOR DANI EL, INC., formerly known as Fl uor Engi neers and

Constructors, Inc.,

Def endant s- Appel | ant s.

No. 99-30526

MARK N MOLL; BEVERLY MOLL,
Plaintiffs - Appellants,
VERSUS
BROM & ROOT | NC., ET AL,

Def endant s,



H B ZACHRY COVPANY,
Def endant - Appel | ee,
VERSUS
FLUOR DANI EL, INC., fornmerly known as Fl uor Engi neers
and Constructors, Inc.; BEAI RD | NDUSTRI ES, | NC,

formerly known as Riley-Beaird, Inc.,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Eastern District of Louisiana
July 24, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
PER CURI AM

In this consolidated appeal of a grant of summary judgnment, we
AFFIRMthe district court's conclusion that Plaintiffs/Appellants
cl ai ns agai nst Appellees, ABB Lummus d obal, Inc. and Conbustion
Engi neering, Inc. (collectively “Lumus”) and H B. Zachry Conpany
(“Zachry”), are perenpted under Louisiana Revised Statute Section
9:2772.1

BACKGROUND
Plaintiff/Appellant, Mark N. Moll (“Moll”) suffered injuries

whil e working on an industrial furnace (“furnace twenty-one”) at

The version of the statute in effect at the tine MIIl was
injured used the term “preenption”. A later anendnent to Section
9:2772 substituted the term “perenpted” for the term “preenpted’
t hr oughout the provision.



Union Carbide's Qefins Il Unit of its petrochem cal plant in Taft,
Louisiana. The AQefins Il Unit is a seven-story structure built on
a concrete foundation and permanently attached to |and owned by
Uni on Car bi de whi ch coul d not be renoved w t hout substantial damage
to itself and the soil to which it is anchored.? Attached to
Furnace-21 of the Aefins Il Unit is an exterior muffler silencer
which (1) was designed and fabricated el sewhere by Defendants-
Appel l ees Fluor Daniel, Inc. and Beaird Industries, Inc., (2) was

specified by Lumus, the engineering firm that designed and

engi neered the Aefins Il Unit, and (3) as specified, was installed
in the construction of the AQefins Il Unit by Zachry, the general
contractor. According to Moll, while he was attenpting to rel ease

pressurized steam fromthe furnace, the nuffler disconnected from
its ventline piping causing a piece of the nuffler to strike himin
the face. Mol |  sued® under Louisiana |law a nunber of parties
including Fluor and Beaird as designers and fabricators of the
muf fler, Lumrus as design engineer of the Oefins Il Unit, and
Zachry as general contractor for the Unit.

Lummus noved for summary judgnent asserting that Louisiana's

2louisiana Civil Code Article 466 defines things that are
permanently attached to an immovable as things that “cannot be
renmoved w thout substantial damage to thenselves or to the
i movable to which they are attached.” LA, Qv. CopeE art. 466
(1979). The evidence clearly indicates that the Aefins Il Unit
could not be renoved w thout substantial danmage to the ground to
which it is attached.

Mol 1's wife is also a nanmed Plaintiff/Appellant.
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ten year perenptive period for actions involving design and/or
construction of immovables or inprovenents to i movables had run.
See LA REv. STAT. § 9:2772 (1964). The district court denied this
not i on. Upon notion for reconsideration, however, the district
court granted Lummus' notion. Shortly after the court's second
ruling, Zachry noved for summary judgnent on the sanme grounds. The
court granted Zachry's notion. Plaintiffs/Appellants, the MlIlIs,
al ong wi t h Def endant s/ Appel | ants, Beaird I ndustries, Inc. and Fl uor
Daniel, Inc., appealed both rulings asserting that the muffler at
issue is not an i movable and falls outside the scope of Section
9:2772. Al beit for reasons differing fromthose expressed by the
district court, we AFFIRM that court’s ultimte conclusion that
plaintiffs/appellants’ actions against Lunmus and Zachary are
perenpt ed under § 9:2772.4
STANDARD CF REVI EW
W review a grant of sunmary judgnent de novo, view ng the

facts and inferences in the light nost favorable to the party

“The district court reached its conclusion of Section 9:2772
perenption for Lummus and Zachary by focusing on the nuffler and
analyzing its nature under Louisiana CGvil Code art. 466, doing so
before this Court’s decision in Prytania Park Hotel v. General Star
Indemity Co., 179 F.3d 169 (5th G r. 1999) and concl udi ng that the
muffler is an imovable or an inprovenent to an inmmovable for

pur poses of Section 9:2772. |In contrast, we resolve the issues as
to the parties presently before us by determning the nature of
the Defins Il Unit inits entirety, not by focusing solely on the

muffl er as a discreet elenent of the Unit, analyzing the treatnent
of “inprovenent” throughout the Cvil Code and the applicable
j urisprudence.



opposing the notion. See Hall v. Gllman, Inc., 81 F.3d 35, 36-37

(5th Gr. 1996). Summary judgnent is appropriate if the record
di scl oses “that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of

law.” Fed. R CGv. P. 56(c); accord Celotex Corp. v. Catrett, 477

U S 317, 322 (1986).

DI SCUSSI ON
Section 9:2772
The 1964 version of Section 9:2772 reads in relevant part:

No action whether ex contractu, ex
delicto or otherwi se, to recover on a contract
or to recover damages shal |l be brought agai nst
any person performng or furnishing the
desi gn, planning, supervision, inspection or

observati on of construction or t he
construction of an inprovement to imovable
property:

(1) More than ten years after the date of
registry in the nortgage office of acceptance
of the work by owner; or

(2) If no such acceptance is recorded
within six nonths fromthe date the owner has
occupi ed or t aken possessi on of t he
i nprovenent, in whole or in part, nore than
ten years after the inprovenent has been thus
occupi ed by the owner...

LA REv. STAT. 8§ 9: 2772 (1964) (enphasis supplied). Wile the parties
focus on whether or not the allegedly defective muffler was an
i movabl e under this provision, we do not find it necessary to
resolve this dispute. Rat her, we conclude that the Oefins I

Unit, as designed by Lunmus and constructed by Zachry, is “an



i nprovenent to inmmovable property.” Accordingly, Section 9:2772
perenpts Plaintiffs'/Appellants' clains agai nst both Appell ees.
1. “lInprovenents” under the Louisiana Cvil Code

The A efins Il Unit stands upon | and which is an “i nmovabl e.”
See LA Qv. CopeE art. 462 (1979) (“Tracts of land, wth their
conponent parts, are immovables.”). Although the Gvil Code does

not specifically define “inprovenent,” a nunber of Articles suggest
t hat man- made constructions permanently attached to the ground are
i nprovenents.?® For instance, both GCvil Code Article 493
concerning “Omership of inprovenents” and Article 2367.1
concerning “lnprovenents on separate property” begin wth the
phrase “Buil di ngs, other constructions permanently attached to the
ground, and plantings nmade on the land....” See LA Qv. CoE art.
493 (1984), LA. QV. CopE art. 2367.1 (1990). Sinilarly, CGvil Code
Article 497 dealing with “Constructions by bad faith possessors”
provi des that “[w] hen constructions, plantings, or works are nade

by a bad faith possessor, the owner of the i Mmovabl e may keep t hem

or he may demand their denolition.” LA Qv. CooeE art. 497 (1979).

This case involves the classification of a man- made
construction. Not all inprovenents to imobvables are such
constructions e.g. clearing forests or draining swanps. Although
we find that all man-nmade constructions permanently attached to t he
ground are “inprovenents,” not all “inprovenents” are nan-nade
constructions permanently attached to the ground. Accordingly, this
definition of what man-nmade constructions are “inprovenents” is
nei t her exhaustive as to man-nade constructions, nor applicable to
all “inprovenents.” Rather, we wish only to denonstrate that the
Aefins Il Unit is an “inprovenent to an i nmovabl e” under Loui si ana
I aw.



Article 497 reads further that when the owner of the | and does not
demand denolition or renoval, he nust pay to the bad faith
possessor the current value of materials and workmanship of the
“separabl e i nprovenents that he has kept or the enhanced val ue of
the i movable.” Id.
Inreferring to “separable” i nprovenents, Article 497 inplies
t he exi stence of “inseparable” inprovenents. At first blush, this
inplied distinction could suggest that permanence of attachnent to
t he ground shoul d not be a touchstone for determning what is or is
not an inprovenent because both separable (read: novable) and
i nseparable (read: inmovable) itens could be inprovenents. The
Loui si ana Legi sl ature's Revision Comments to Article 497, however,
suggest a different reading:
(c) According to Louisiana jurisprudence,
separabl e inprovenents are those that do not
becone nmerged with the soil and remain
di stingui shabl e as individual works, such as
houses, bar ns, carports and the |ike.
| nsepar abl e i nprovenents are those that becone
permanently nmerged with the soil and |ose

their identity as separate works, such as
cl earing, dr ai ni ng, filling in, di ggi ng

irrigation di t ches, bui I di ng | evees,
reservoirs, or |lakes, and the |Ilike. In
ef fect, separable inprovenents are new
constructions subject to accession, while
i nsepar abl e I nprovenents are usef ul

expendi tures....

(e) This provision applies to buildings,
ot her constructions permanently attached to
t he ground, standing tinber, unharvested crops
or ungathered fruits of trees, and things that
becone conponent parts of an i nmovable...
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1979 La. Acts 180 § 1 (citation omtted). Judging from this
expression of legislative intent, we conclude that “separability”
relates to an items identity rather than its physical pernmanence
or portability. |In other words, while a house, barn, or carport is
a “separable inprovenent” that retains an identity separate from
t he ground upon which it is built, it is also a “building, or other
construction permanently attached to the ground.*“

Al t hough not as on point as Articles 493, 497, and 2367.1,
Article 558 concerning “lnprovenents and alterations” made by a
usufructuary suggests a difference between “inprovenents” and
“alterations” t hat at | east permts an inference that
“i nprovenents” are sonehow nore substantially attached to the
ground than are nere “alterations” to property. See LA Qv. CobE
art. 558 (1977). Moreover, Articles 601 and 602 concerning a
usufructuary's “Renopbval of inprovenents” and “Set off against
damages” both refer to “inprovenents ... that cannot be renoved”
from property subject to a usufruct. See LA. Qv. CopE art. 601
(1977), LA, Qv. CopE art. 602 (1977). Once again, although the
descriptive phrase “cannot be renoved” m ght suggest eschew ng our
per manent attachnent anal ysis, | ooking to the Legislature's Comment
concerning Article 602 we note that this phrase reflects only the
separ abl e/ i nseparabl e di chotony noted in Article 497. See 1976 La.
Acts 103 8 1 (“[Article 602] changes the law as it makes setoff
(sic) subject to two conditions: (1) the inprovenents nust be
i nseparable; and (2) the inprovenents nust be made in accordance
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wth Article 558.7). In the end, we are confident that the
Loui siana G vil Code supports our holding that the Aefins Il Unit,
a seven story man-nade construction permanently attached to the
ground as part of a chem cal processing plant, is an “inprovenent
to an i nmmovabl e” under Loui siana | aw.
1. Judicial Interpretations of Section 9:2772 “I|nprovenents”
The conclusion of those courts that have exam ned the term
“Inprovenent” in the context of Section 9:2772 bol sters our hol di ng
that the Aefins Il Unit is an “inprovenent to an i movable.” In

KSLA-TV, Inc. v. Radio Corporation of Anerica, 693 F.2d 544 (5th

Cr. 1982), we affirned the district court's ruling that a suit
agai nst the designer and fabricator of a television broadcast
tower, 1800 feet in height and resting on a concrete slab enbedded
fifteen feet into the ground, was a claim arising from “the
construction of an inprovenent to [real] property.” 1d. at 545-46.

Simlarly, in Dugas v. Cacioppo, 583 So.2d 26 (La. App. 5th Cr.

1991), the Louisiana Court of Appeal for the Fifth Crcuit ruled
that the term “inprovenents to i nmovabl e property” under Section
9:2772 can apply both to a new house and to subsequent additions
made to the house. Dugas, 583 So.2d at 27. Conversely, in Cosse

v. Allen-Bradl ey Conpany, 601 So.2d 1349 (La. 1992), the Louisiana

Suprene Court ruled that a scrap conveyor that was “suspended from
the floor of a building and attached with bolts” and that would

have to be di sassenbled and taken out in pieces to be renoved was



not “an inprovenent to an i movable.” See id. at 1354.

Al t hough these three cases do not constitute a particularly
| arge sanple, they do denonstrate a recogni zable pattern. |n each
instance in which a court has applied the term “inprovenent to an
i movabl e” to a man-made construction permanently attached to the
ground, i.e. the broadcast tower in KSLA-TV and t he house i n Dugas,
it has deened these itens to be “i nprovenents.” On the other hand,
when faced with a man-nmade construction unattached to the ground,
i.e. the scrap conveyor in Cosse, the court ruled that the itemwas
not an “inprovenent to an immovable.” As the Oefins Il Unit is
anchored to the ground in a manner simlar to the broadcast tower
in KSLA-TV we find that it, too, is “an inprovenent to an
i mmovabl e” under Loui siana | aw.

CONCLUSI ON

For the reasons stated herein, we AFFIRMthe district court's
conclusion on sunmary judgnent that Plaintiffs/Appellants' clains
agai nst Lummus and Zachry are perenpted under Louisiana Revised

Statute Section 9:2772.
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