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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 99-30277

DONNA KENNEDY,
Pl ai ntiff-Appellant,
V.

TANG PAHOA PARI SH LI BRARY BOARD OF CONTRCL;
PAT SLEDGE, Director of the Tangi pahoa
Parish Library System

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

August 15, 2000
Bef ore BARKSDALE, BENAVI DES and STEWART, CGCircuit Judges.
BENAVI DES, Circuit Judge:

Appel I ant Donna Kennedy (“Kennedy”) appeals fromthe
district court’s dismssal of her First Anmendnent cause of action
for failure to state a claim or, in the alternative, for summary
judgnent. Because we find that Kennedy has stated a claimand
created a genuine issue of material fact precluding summary

j udgnent, we reverse and renmand.



| . Fact ual and Procedural Backqground

Kennedy began working at the Tangi pahoa Parish Library (“the
Li brary”) on March 21, 1995. By all objective criteria, she
performed her job well. Over the course of two years, she
received five pronotions with comensurate pay raises. At the
tinme the Library term nated her, Kennedy served in two manageri al
positions, Automation Coordi nator and Techni cal Services
Supervisor. In Kennedy' s June 1997 eval uation, her |ast before
being fired, appellee Pat Sledge (“Sledge”), the Library’'s
director, rated Kennedy' s performance overall as “excellent.”

The events | eading to Kennedy’'s term nati on commenced on
Cct ober 15, 1997. On that day, Virginia Patanella (“Patanella”)
and her supervisor, branch manager Sannie Bonfiglio (“Bonfiglio),
were working at the I ndependence branch of the Library. Around
1:00 pm Bonfiglio called the Library’s admnistrative offices to
ask that a replacenent worker be sent to the |ndependence branch;
Bonfiglio was departing work early to prepare for her daughter’s
weddi ng that evening. The person to whom Bonfiglio spoke in the
admnistrative offices apparently told Bonfiglio to stay at work
because she only had a few hours left. But at 3:15, Bonfiglio
again called the admnistrative offices and reported that she was
going hone. No one arrived to replace Bonfiglio, so Patanella
conti nued wor ki ng al one.

At 4:00 pm Archie Dean Forsythe (“Forsythe”), an apparently



honmel ess man with a crimnal record and a history of nenta
illness, entered the I ndependence branch. Finding no patrons in
the library, Forsythe raped Patanella, threatened to kill her,
and severely beat her about her head, fracturing several bones in
her face. A patron entering the library during the rape summoned
an off-duty police officer, Sergeant R J. Guarena, Jr. (“Sergeant
Guarena”), who was grocery shopping across the street. Sergeant
Guarena confronted Forsythe while he was pulling up his pants. A
struggl e ensued and Guarena succeeded in apprehendi ng Forsyt he.

The crime, its brutal nature, the dramatic apprehensi on of
Forsythe, and the |ack of security at any of the Library’s
branches left the community in an uproar. By the appellee’s own
adm ssion, the crine sparked intense nedia scrutiny and gossip.
Responding to these community pressures, the Tangi pahoa Pari sh
Council (“Council”) sent a letter to Sledge on Cctober 16, 1997,
the day after the crinme; the letter requested that Sl edge detai
how she planned to prevent such occurrences in the future.

On Cctober 17, 1997, Kennedy visited Patanella in the
hospital. Having been told that Patanella was fine except for
sone brui ses, Kennedy was unprepared for Patanella s true

condition.! Moved, Kennedy spoke to Patanella about the rape,

! One newspaper described Patanella s appearance on
Friday, October 17, as follows: “Her face [had] . . . two deep
pur pl e/ pi nk brui ses where eyes should be. Her eyes had just
barely slit open a little that norning for the first tine since
the attack, she said. She had stitches on the side of her head,
and her hair was stiff with dried blood.” Qoria Lupo, I'm &oing
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and Patanella confessed that her nmamin concern was that others not
suffer the sane fate.?

On her way hone fromthe hospital, Kennedy stopped at the
Ponchat oul a branch, where, upon her arrival, branch manager
Lenore Johnson (“Johnson”) was hangi ng up the phone after talking
with Sl edge. Johnson confided to Kennedy that Sl edge had
requested help with “damage control” regarding Patanella' s rape.
As Sl edge was ultimately responsible for maintaining the
enpl oynent of both Bonfiglio, the branch manager who |left early
in the day with only two hours notice, and the adm nistrative
of fices’ enployee who failed to dispatch a replacenent for
Bonfiglio, Sledge understandably wanted aid in dealing with the
fallout. Moreover, Sledge was hoping that the appellee
Tangi pahoa Pari sh Library Board of Control (“the Board of
Control” or “the Board”) would soon approve spending for a
buil ding to house the Hammond branch of the Library, and the rape
obvi ously had the potential to jeopardize those plans.?

Kennedy becane extrenely concerned after speaking with

to Kill You, Says the Attacker, The Amte Tangi Digest, COct. 22,
1997, at 1.

2

| ndeed, Patanella said the sane thing in The Amte
Tangi Digest article. [d. at 1 (“l don't want it to happen to
anyone else. | hope no one will have to be left alone in the
libraries again.”).

3 The Board did in fact approve the resolution to

purchase a building for the Hanmmond branch on Novenber 7, 1997.
See Sharyn C. Brecheen, Parish Library Wants to Buy Pernanent
Hone for Hammond Branch, The Amte Tangi Digest, Nov. 12, 1997.
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Johnson. Kennedy had observed in the past that Sl edge had

downpl ayed any events that cast the library in a negative |ight,
and Kennedy feared that de-enphasizing Patanella s rape could
have terrible consequences. On Cctober 18, 1997, Kennedy wote a
letter. She hoped that this letter would pronpt Sledge and the
Board to confront the risks occasioned by the |lack of security at
the Library branches. In its salient parts, the letter stated:

| would Iike to suggest to the Library Board and
Adm ni stration a much needed change in the Tangi pahoa
Parish Library policy.

Suggested Policy: There wll be at |east two
library enpl oyees present at all tinmes when the Library
is open to the public. No library enployee (nmale or
female) wll be in an unlocked library building al one.
Al so, two library enpl oyees nust be present to cl ose
the library after it has been open to the public.

| also venture to suggest, that if it is deened
that there is not enough circulation to support two
enpl oyees at the Cark and Loranger branches, that
t hese branches be cl osed and the enpl oyees transferred
to ot her branches.

Pl ease note that this is not a knee-jerk reaction
to this hideous crinme. Simlar changes have been
di scussed, that | am aware of, due to the drinking and
drug activities on the corner down fromthe Loranger
Branch and the di stasteful pranks, suspicious
characters, and rude and harassing patrons at the
Kent wood Branch. *

It is ny hunbl e opinion that what happened at the
| ndependence Branch on October 15, 1997 cannot be down
pl ayed. This event nust be addressed and steps taken
to prevent a simlar act. . .

Now is the tinme for the L|brary Board and
Adm nistration to take a firm stand and address the
gquestion: Are we ready to show the Library enpl oyees

4 These references relate to an incident in which a

patron sat in the Kentwood branch and stared at the |ibrarians
for hours on end. Shortly thereafter, the librarians found a
dead cat in their drop box.



and Tangi pahoa Parish residents that we will do

everything possible to protect the safety of our

Li brary enpl oyees and our Library patrons?

Kennedy signed the letter in her capacity as Automation
Coordi nator and Techni cal Services Supervisor and encl osed a copy
of part of the Library's Safety Program which sets forth the
Library’ s policy for dealing with investigations of accidents.
Included within this section are the directives “ENCOURAGE peopl e
to give their ideas for preventing a simlar accident,” and
“FOLLOW UP to nmake sure conditions are corrected.”

Kennedy nmailed the letter to the nenbers of the Board of
Control and the Library branch managers. She hand-delivered a
copy of the letter to Patanella the day she wote it.

The foll owi ng Monday, October 20, 1997, Kennedy attended a
nmeeting called by Sledge at the Amte branch. At the neeting,

Sl edge reprimanded those in attendance for personally attacking
her. Specifically, Sledge singled out Anne Ell zey. Sledge then
i ndi cated that she had spoken with Patanella, and that Patanella
primarily desired that the Library enpl oyees stop gossi ping about
the rape. Renenbering Patanella’ s plea that no other librarians
wor k al one, Kennedy ventured a conment that the situation was not
about Sl edge, but rather about Patanella and the safety of the
patrons and enpl oyees at the Library.

After the neeting, Kennedy asked to speak with Sl edge.
Kennedy then showed Sl edge the letter. Sledge perused it and
remarked that it was well witten. The encounter was
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unremar kabl e, and Kennedy departed to conplete her work for that
day in the usual manner.

Sl edge answered the Council’s request for policy changes on
Cctober 20, 1997 with a 10-step plan designed to heighten
security. Sledge s proposal included a provision insisting that
two enpl oyees be present at any Library branch open to the
public, though the record does not reveal whether Sl edge
i ncor porat ed Kennedy’s idea or thought of it independently.

Three days | ater, on October 23, 1997, the Board of Control
held a neeting. Security matters were not on the agenda, but
Board nenber Howard G R dgel (“R dgel”) broached the topic.
Board chai rman Edward B. Dufreche attenpted to postpone the
i ssue, arguing that nore tinme was necessary to examne all the
options. Ridgel urged the Board nenbers to confront the problem
and nentioned that Kennedy' s |letter had al so encouraged the Board
not to gloss over the rape and the safety concerns it
hi ghl i ghted. The Board nenbers then voted to address the
security issue and adopted Sl edge’'s 10-step plan at the neeting.?®

That afternoon, Sl edge penned a |etter denoting Kennedy and

> A newspaper article detailing the October 23, 1997
Board of Control neeting reports that R dgel nentioned Kennedy’s
letter. See Sylvia Schon, Libraries Take Safety Measures, Daily
Star, Cct. 24, 1997, at 1. The article also quotes Kennedy
telling the Board of Control, “lI appreciate the fact that Buddy
[ Ridgel] brought this up. W’re all wondering what’s going to be
happening. It’s good to let the enployees and the public know
that you’'re tal king about this and doi ng sonething about it.”
| d.




stripping her of all her supervisory duties. Though Sl edge and
the Board of Control concede that Sl edge denoted Kennedy in
response to her letter, the announcenent of this denotion
criticized Kennedy in general terns:

It is with disappointnent that | recogni ze and
accept the fact that you and | no | onger share the sane
vision of the future for the Tangi pahoa Parish Library
System

It has becone apparent that you have assuned far
too much authority for your position as Autonmation
Coor di nator and Techni cal Services Supervisor. Your
assi gned rol e does not include discussing opening and
closing of library branches, nor does include [sic]

di scussing with other enployees what |, as the
appointed Director, do correctly or, in you [sic]
opi nion, incorrectly.

You [sic] job does not include discussion of
personnel, the daily adm nistration of this Library

System nor neeting with business representatives® that

are not directly concerned with your departnents, nor

writing derogative coments about |ocal communities.

Rat her than delivering the denotion letter to Kennedy
personally or at work, Sledge nailed the letter by certified nai
to three addresses in Kennedy's personnel file. On Cctober 30,
1997, fully a week after Sl edge conposed and sent the denotion

letter, Kennedy's father called Kennedy at work to tell her that

6 This is apparently a reference to an incident in which
a representative of a security conpany talked to Kennedy about
where he should place a cable. As the |ocation of cables for the
conputer network was within Kennedy' s authority as Techni cal
Servi ces Supervisor, she was the correct Library representative
to answer the security conpany representative s questions.
Kennedy’ s conduct in this regard presented no problemto Sl edge
until Kennedy nentioned at the Cctober 23, 1997 Board of Control
nmeeting that she had spoken with a representative of the security

conpany.



he had declined to sign for a certified letter for her fromthe
Li brary. On Cctober 31, 1997, Kennedy, who was famliar with the
Li brary’s protocol of delivering bad news by certified mail,
called Sledge to find out what the letter said. Sledge refused
to speak with Kennedy on the phone, but Sl edge allowed that she
woul d send a copy of the denotion letter to Kennedy at work on
Novenber 3, 1997. Kennedy read the |etter on Novenber 3, and
t hereby becane inforned of her denotion, nore than 10 days after
its occurrence.

Sl edge nmade an appoi ntnment for Novenber 10, 1997 to speak
w th Kennedy about her job. Sledge’'s stated purposes for the
meeting were to discuss the reasons for Kennedy' s denotion and
her new job responsibilities, to agree upon a | ower wage, and to
assess Kennedy’'s willingness to continue working at the library
in a non-supervisory capacity. The neeting, however, never
occurred. On Novenber 10, 1997, Kennedy showed up for the
nmeeting with a tape recorder and her father, whom she want ed
along as a witness. Sledge, neanwhile, had asked C ndy Canp to
join the neeting, unbeknownst to Kennedy. Sledge refused to
permt Kennedy to record the neeting or to have her father

present as a witness. Sledge then fired Kennedy.’

! The parties dispute the facts surrounding this neeting.

Kennedy cl ains that Sl edge planned to fire her on October 23, the
date of the Board neeting. Kennedy surm ses that Sl edge denoted
Kennedy because of the letter, waited two weeks as required by

Li brary policy, and then fired her. Kennedy supports her
inference with the fact that Sl edge had prepared Kennedy’' s fi nal
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Kennedy filed a grievance wth the personnel commttee of
the Library. The Board of Control upheld the personnel
commttee’ s decision in favor of Sledge on February or March 17,
1997. Kennedy then filed this present action on March 26, 1998.

During a hearing on Decenber 2, 1998, the district court
deni ed Kennedy’s notion to anmend her conpl aint and granted
Sl edge’s notion to dismss on grounds of qualified immunity.
| gnoring the court’s order, Kennedy filed a first anended
conpl aint on Decenber 7, 1998. The district court permtted the
clerk of the court to place the first anmended conplaint in the
record.

Sl edge, who apparently was unsure of the significance of the
first amended conplaint, and the Board then noved to dism ss the
first anmended conplaint for failure to state a claim or, in the
alternative, for sunmary judgnent, which notion the district

court granted, entering its final order on February 23, 1999.8

paycheck prior to the neeting. Sledge, on the other hand, clains
t hat when Kennedy indicated her desire to record the neeting,
Sl edge pronptly fired her for insubordination.

8 The record is in an unfortunate state that | eaves
unknown the true grounds for the district court’s dismssal.
Appel l ees styled their notion to dismss as a notion to dismss
for failure to state a claim or in the alternative, for sunmary
judgnent. The district court stated its reasons for the
dism ssal fromthe bench during oral argunent, but neither party
requested that a court reporter nmake a record of oral argunent.
Moreover, the district court’s judgnent relates the grounds of
dism ssal only as being those set forth during oral argunent. As
we | ack any objective account of the district court’s reasoning
for the dism ssal, we nust conduct both Rule 12(b)(6) and Rul e 56
anal yses before we may properly reach our conclusion that the
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1. St andard of Revi ew

We apply de novo review to dispositive notions, |ike

dismssals for failure to state a claimand grants of sunmary

judgnent. See Lowey v. Texas A & MUniv. Sys., 117 F.3d 242,

246 (5th Gr. 1997) (failure to state a clain); Shackelford v.

Deloitte & Touche, LLP, 190 F.3d 398, 403 (5th Cr. 1999)

(summary judgnent).
A dismssal for failure to state a clai mupon which relief
can be granted is a disfavored neans of disposing of a case. See

Shipp v. McMahon, 199 F.3d 256, 260 (5th Cr. 2000) (quoting

Kai ser Alum num & Chem Sales v. Avondal e Shi pyards, 677 F.2d

1045, 1050 (5th Gr. 1982)). District courts should avoid such
dism ssals “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle

himto relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). To

ascertain whether a conplaint states a claim we nust construe
the conplaint liberally in the plaintiff’s favor and accept al
factual allegations in the conplaint as true. See Shipp, 199

F.3d at 260 (citing Canpbell v. Wells Fargo Bank, 781 F.2d 440,

442 (5th Cr. 1986)).
A grant of summary judgnent is proper where “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, show that there is no

district court’s dism ssal warrants reversal and renand for a
trial on the nerits.
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genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Gv.

Proc. 56(c); see also Christopher Village, LP v. Retsinas, 190

F.3d 310, 314 (5th Gr. 1999). “An issue is genuine if the

evidence is sufficient for a reasonable jury to return a verdict

for the nonnoving party.” Oasley v. San Antoni o | ndep. Sch.
Dist., 187 F.3d 521, 523 (5th Cr. 1999). “Although we consider
t he evidence and all reasonable inferences to be drawn therefrom
in the |ight nost favorable to the nonnovant, the nonnoving party
may not rest on the nere allegations or denials of its pleadings,
but nust respond by setting forth specific facts indicating a

genui ne issue for trial.” Rushing v. Kansas Gty S. Ry. Co., 185

F.3d 496, 505 (5th Cr. 1999).

[, Failure to State a Caim

Kennedy argues that her anmended conpl aint properly alleges
that she spoke on a matter of public concern, and thus states a
claimfor retaliation in violation of the First Arendnent. To
the extent that the district court did not consider her anended
conpl ai nt because it denied her request to file one, Kennedy
argues that the district court erred in not granting her
perm ssion to anend. The Board counters that, regardl ess of
whet her the district court considered Kennedy's first anmended
conpl ai nt, her speech was private and not public, and therefore,

Kennedy cannot state a claim
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An enpl oyee’s First Anendnent retaliation claimhas four
el ements: (1) an adverse enpl oynent action; (2) speech invol ving
a matter of public concern; (3) the enployee’s interest in
speaki ng outwei ghs the enployer’s interest in efficiency; and (4)

t he speech nust have precipitated the adverse enpl oynent acti on.

See Teague v. City of Flower Mund, Texas, 179 F.3d 377, 380 (5th
Cr. 1999).

The di spute here centers on the second el enent, that is,
whet her Kennedy’'s speech involved a matter of public concern.?®
Whet her Kennedy spoke on a matter of public concern is a | egal

guestion, see Rankin v. MPherson, 483 U S. 378, 386 n.9 (1987);

Dodds v. Childers, 933 F.2d 271, 273 (5th Cr. 1991), and it is

therefore suitable for resolution on appeal. W have used two

tests, sonetinmes in conjunction with one another, to determ ne

o Wth respect to the other elenents, Kennedy' s denotion

satisfies the first elenent because it indisputably constitutes
an adverse enploynent action. See Harris v. Victoria |Indep. Sch.
Dist., 168 F.3d 216, 221 (5th Cr. 1999) (“[We have repeatedly
held that . . . denotions constitute adverse enpl oynent
decisions.”). The third elenent, being the factually-sensitive
bal ancing test that it is, inplicates only the summary judgnent,
not failure to state a claim analysis. As for the fourth

el enent, appell ees concede repeatedly throughout their pleadings
that Sl edge denpted Kennedy “[i]n response to th[e] letter[.]”
Brief for Appees., at 3.

Appel | ees do argue that Kennedy' s denotion is irrel evant
because they claimthat Sledge ultimately term nated Kennedy for
i nsubordi nati on, not her speech. But that issue is not rel evant
to the failure to state a claimanalysis. The pertinent question
for the Rule 12(b)(6) analysis is whether Kennedy has all eged an
adverse enpl oynent action notivated by her speech, and the
denotion satisfies that inquiry.
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whet her speech relates to a public concern; both tests derive

fromlanguage in Connick v. Myers, 461 U S. 138 (1983). The

first is the content-formcontext test: “[w hether an enpl oyee’s
speech addresses a matter of public concern nust be determ ned by

the content, form and context of a given statenent, as reveal ed

by the whole court record.” 1d. at 147-48; see al so Tonpkins v.
Vickers, 26 F.3d 603, 606 (5th GCr. 1994).

The second, “shorthand” test is the citizen-enpl oyee test:
“when a public enpl oyee speaks not as a citizen upon matters of
public concern, but instead as an enpl oyee upon matters only of

personal interest,” the enployee’ s speech falls outside the
paraneters of speech involving matters of public concern

Conni ck, 461 U S. at 147 (enphasis added); see also Schultea v.

Wod, 27 F.3d 1112, 1120 (5th Cr. 1994), superseded on other

grounds by, 47 F.3d 1427 (5th Cr. 1995) (en banc). The citizen-
enpl oyee test can yield indetermnate results because “[t] he

exi stence of an el enent of personal interest on the part of an
enpl oyee in the speech does not prevent finding that the speech
as a whol e raises issues of public concern.” Dodds, 933 F.2d at
273. Thus, “[i]n cases involving m xed speech, we are bound to
consi der the Connick factors of content, context, and form and
determ ne whet her the speech is public or private based on these

factors.” Teaque, 179 F.3d at 382.

14



This is a “m xed speech” case.!® Kennedy spoke in her
letter in her capacity as a citizen: a fear that Sledge and the
Board were placing the public and Library enpl oyees, other than
hersel f, in danger by downpl ayi ng the seriousness of the rape
pronpted her speech. Mreover, she spoke as an infornmed citizen
on a topic that dom nated the |ocal nedia and agai nst a
background of vigorous public debate. But Kennedy al so
undoubt edl y spoke as an enpl oyee: she signed the letter in her
supervi sory capacity, and she believed that speaki ng out about
enpl oyee safety was part of her job as a supervisor and enpl oyee.

M xed speech cases are perhaps the nost difficult subset of
enpl oyee speech cases to adjudicate. Because the enployee
admttedly speaks fromnultiple notives, determ ning whether she
speaks as a citizen or enployee requires a precise and factually-

sensitive determnation. W therefore enbark upon an overvi ew of

10 In their supplenental notion on appeal, appellees cite

Cerhart v. Hayes, 201 F.3d 646, 650 (5th Gr. 2000) for the
proposition that "speech nade in the role as enpl oyee is of
public concern only in limted cases: those involving the report
of corruption or wongdoing to higher authorities." (enphasis
added). The appellees’ argunent nust fail. |In response to
Cerhart’s notion for panel rehearing, however, the panel deleted
t hat | anguage and decided instead to base its First Anendnent
out cone not upon the public or private nature of Gerhart’s
speech, but rather upon the |ack of causati on between her speech
and her termnation and the fact that she could not prove that
she woul d not have been term nated anyway, regardl ess of her
speech. See Gerhart, 201 F.3d 646, rev'd on reh’qg, 217 F.3d 320
(5th Gr. 2000).
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t he m xed speech cases!! in this Crcuit to aid us in our
application of the content-formcontext test. Qur first m xed

speech case was Gonzalez v. Benavides, 774 F.2d 1295 (5th Cr

1985). CGonzal ez was the executive director of a conmunity action
agency, which adm nistered federal anti-poverty prograns. After
Gonzal ez fired a subordinate, the County Conm ssioners’ Court
reinstated the subordinate, publicly repri manded Gonzal ez, and
instituted an investigation into Gonzal ez’ s job perfornmance.
Gonzal ez responded publicly by declaring any investigation of his
performance to violate the community action agency’s regul ati ons;
privately, he objected that the Conm ssioner’s Court failed to
appeal first to the Admnistering Board, as required by the
comunity action agency’ s regulations. He also denied that the
Comm ssioner’s Court possessed the authority to regulate his job
performance. This |latter assertion catal yzed Gonzal ez’ s
term nati on.

In evaluating the facts, the Gonzal ez court concluded that,
because “[p]ublic enployees, by virtue of their public
enpl oynent, may nake val uabl e contributions to the public
debate,” id. at 1299, “we do not read Connick . . . to exclude
the possibility that an issue of private concern to the enpl oyee

may al so be an issue of public concern.” 1d. at 1300-01.

n We include in this overview only those cases that use

the term “m xed speech,” and conduct a m xed speech analysis. W
are cogni zant, however, that other cases may exist to which the
term*®“m xed speech” m ght arguably be appli ed.
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Determ ning that Gonzal ez “rai sed such a m xed issue,” id. at
1301, the panel held that the speech at issue related to the
public concern for three reasons. First, whether the

Commi ssioner’s Court conplied with agency regul ations was, in and
of itself, a matter of public concern. Second, failure to so
conply would lead to a withdrawal of federal funds, which also
was a matter of public concern. Finally, “the uncertain
allocation of authority and responsibility anong the County
Court, the . . . Admnistering Board, the Executive Director, and
the Deputy Director,” id., related to the public concern because
“this uncertainty generated friction and reduced the efficiency
of the agency.” 1d. Therefore, Gonzal ez spoke on a matter of
public concern.

Subsequent to Gonzal ez, we decided Terrell v. University of

Texas Sys. Police, 792 F.2d 1360 (5th Cr. 1986). In that case,

the University of Texas police force initiated an internal

i nvestigation of Terrell, a Captain in the University of Texas
police force. In response, Terrell made remarks critical of his
superior, Chief Price, in a diary. After sone pages of the diary
appeared anonynously on Chief Price’'s desk, Chief Price fired
Terrell. After quoting Connick’s |anguage regardi ng speaki ng
““as an enpl oyee upon matters only of personal interest,’” i1d. at
1362 (quoting Connick, 461 U S. at 147), the Terrell court
restated our task in m xed speech cases as deci di ng “whether the

speech at issue in a particular case was made primarily in the
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plaintiff’s role as citizen or primarily in his role as

enpl oyee.” 1d. Wile a standard that requires enpl oyees to
speak primarily as citizens is obviously far nore stringent than
one that asks only that enpl oyees speak on nmatters not solely of
personal interest, Terrell’s fornul ation has becone a benchmark
for m xed speech cases in this Crcuit.® Terrell hinself was
unabl e to show that he spoke primarily as a citizen for three
reasons. First, he neither aired his grievances to the public
nor “would [he] have had any occasion to do so.” 1d. at 1363.
Second, the investigation of Terrell was wholly intra-
departnental, “undertaken without any intervention from/|the]
outside[.]” I1d. And third, because of the intra-departnental
nature of the investigation, and the fact that the investigation
revealed that “Terrell hinself was a | eadi ng cause of serious
problenms in the Houston Departnent,” id., any criticisns that

Terrell leveled at Chief Price were tied to a persona
enpl oynent dispute.’”” Id. (quoting Connick, 461 U S. at 148 n.8).
Three years later, we again addressed m xed speech in More

v. Gty of Kilgore, 877 F.2d 364 (5th Cr. 1989). There, Mbore,

12 But see Richard H Hiers, First Amendnent Speech Rights
of Governnent Enpl oyees: Trends and Problens in Suprene Court and
Fifth Grcuit Decisions, 45 Sw. L.J. 741, 792 (1991)

(“[Terrell’s] reading of Connick conflicts with other Fifth
Circuit holdings that public enployee speech about both matters
of public concern and other matters, in short, a m xed bag of
concerns, would be protected.” (citing Gonzalez, 774 F.2d at
1295, Thonpson v. Gty of Starkville, M ssissippi, 901 F. 2d 456,
463-64 (5th Gr. 1990), and Brawner v. Gty of Richardson, 855
F.2d 187, 192 (5th Cr. 1988))).
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who was president of the Kilgore Professional Firefighters

Associ ation, Local 2996, spoke to the nedi a—agai nst the orders of
hi s superior, Chief Duckwork—about a tragic accident that |eft
one firefighter dead and another one injured. In his diatribe
about the accident, Muore blaned the fire departnent’s | ean
staffing policies for the death and injury, capping his remarks
wth, “l just want to say, ‘I told you so.’”

The Moore court found Moore’ s speech to relate to the public
concern. It first observed, regarding the content of Moore’s
speech, that “[t]he public, naturally, cares deeply about the
ability of its Fire Departnent to respond quickly and effectively
toa fire.” 1d. at 370. The More court continued:

Wil e our analysis is grounded in significant part on

the inportance to the public of the content of More’s

speech, Mdore, as a citizen, also has a significant

interest in speaking his mnd on matters of public

concern that factors inportantly into our analysis.

The First Anendnent accords all of us, as participants

in a denocratic process, roomto speak about public

i ssues. The operation of the city Fire Departnent

certainly is a matter that concerns interested

citizens. \Wen More spoke about the fire on Decenber

26, 1985, he spoke as an infornmed citizen regarding a

matter of great public concern.

ld. at 371.

The Moore court then turned to the context analysis. The
district court had declared Moore’s speech private because “the
need for public debate on the staffing i ssue had passed” and

because “[ Moore’s conduct] snmacks of a disgruntled enpl oyee

attenpting to draw public attention to this job-related issue.”
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Id. The Moore court rejected this assessnent, enphasizing that
“[t] he speech in our case is not linked to a personal enpl oynent
di spute between Moore and the GCty,” id. at 370 n.2, and that,
based upon the nedia questions to which More responded, “the
public was receptive and eager to hear about the ability of the
Fire Departnment to performits duties.” 1d. at 371

Concluding with the formanalysis, the More court conceded
that, while More’s remarks “do involve a hint of ‘enployee
considerations . . . . mxed notivations are involved in nost
actions we performeveryday.” 1d. at 371-72. Viewi ng the speech
as a whole, the panel found Moore’'s speech to relate to the
public concern.

Qur next foray into the real mof m xed speech was Thonpson

v. Gty of Starkville, Mssissippi, 901 F.2d 456 (5th GCr. 1990).

Thonpson served as a police officer in Starkville's police
departnent for eight years. He clained that two separate
i nstances of speech caused his termnation. The first occurred
in 1981, when he filed a witten grievance protesting the
pronotions of certain police officers who had not satisfied
departnent regul ations regarding eligibility for pronotion. The
second conpl ai nt consi sted of oral reports revealing unethi cal
conduct by police officers who had received pronotions. Thonpson
al so aided his fellow police officers in filing simlar
gri evances.

The Thonpson court concluded that the content of Thonpson’'s
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speech was public. Unlike Connick, where “[ Wers’]
questionnaire, if released to the public, would convey no
information at all other than the fact that a single enployee is
upset with the status quo,” 461 U S. at 148, Thonpson’'s
grievances, if revealed to the public, would expose w ongdoi ng by
menbers of the Starkville police departnment. Thonpson, 901 F. 2d
at 463.

Li kewi se, the panel found the context and form of Thonpson’'s
speech to be public. The court deened the private nature of
Thonpson’ s communi cations not dispositive: “This al one, however,

does not necessitate a finding that his all eged speech was not

connected to matters of public concern.” 1d. “‘The private
nature of the statenent does not . . . vitiate the status of the
statenent as addressing a matter of public concern.’” 1d. at 467

(quoting Rankin, 483 U. S. at 386-87 n.11). “A holding to the
contrary woul d nean that | oyal enployees seeking to rectify

probl ems woul d | ose constitutional protection for attenpting to
correct problens inhouse. Such a punitive result seens ill ogi cal
wher e procedures have been established to encourage internal
renmedi al actions.” |d.

Moreover, the fact that Thonpson felt aggrieved by the
pronotions of other, unqualified police officers did not preclude
First Amendnent protection: “Circuit courts have al so recogni zed
that an enpl oyee’s speech may contain a m xture of public and
personal concerns.” 1d. at 464. |In this regard, the court
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observed that “Thonpson stood to gain little personally through
his grievance[.]” [d. at 465. “He did not seek back pay or
pronotion. Moreover, he aided others in filing simlar
conplaints; these clearly did not redound to his own benefit.”
Id. at 466. Additionally, the nature of the wongdoing he
exposed—=whi ch could potentially affect public safety,” id.
(footnote omtted)—di stinguished Thonpson’s speech fromthat of
Terrell, which “involve[d] a matter of purely intra-governnenta
concern.” |d. Thonpson's speech therefore fell within the scope

of the First Amendnment.

Wlson v. UT Health &r., 973 F.2d 1263 (5th Cr. 1992), was
this Crcuit’s next pronouncenent on the issue of m xed speech.
Wl son, a sergeant with the UT Health Center’s police force,
reported a nunber of instances of sexual harassnent—i ncl udi ng one
in which she had been the victimto her supervisor, Chief More.
After investigating the incidents, Chief More determ ned that
W son had exaggerated or m srepresented the events conpri sing
her cl aimof harassnent. He therefore denoted, and then
ultimately term nated, WI son.

The W1lson court found that Wlson's speech related to the
public concern. Regarding the content of her speech-all egations
of sexual harassnent-the court held that such reports, |ike

accounts of race discrimnation, see Gvhan v. Wstern Line

Consolidated Sch. Dist., 439 U S. 410, 415-16 (1979), were of

public concern and distinguished both Terrell and Connick on the
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grounds that “the only reason that the public would be concerned
about the speech there at issue was because it involved a public
wor kpl ace.” W.I1son, 973 F.2d at 1269.

In evaluating context, the WIlson court dismssed the
def endants’ argunent that the private forumof WIson s conpl aint
stripped her speech of protection: “Nor did Wlson forfeit her
right to speak by choosing an internal forumto speak as a
citizen about sexual harassnent within the UTHC police force.”
Id. at 1270.

The W1lson court |ikewi se rejected the defendants’ assertion
that the formof the speech indicated a private nature because
W son acknow edged sonme duty, as a police officer, to report
sexual harassnent. (Observing that “practically, such a rule
woul d permt public enployers to renove constitutional protection
from speech on certain subjects by including those subjects
W thin enployees’ reporting duties,” id. at 1269, the WIson
court nused that “the rule proposed by the defendants could
ironically facilitate the suppression of speech through a
requi renent that the speech be nmade.” 1d. Instead, the panel
reiterated Connick’s adnonition that courts w thhold First
Amendnent protection from speech on “matters only of personal
interest,” 461 U.S. at 157, and interpreted this "“key statenent

[to] mean that the [Suprene] Court renoved from First
Amendnent protection only that speech that is made only as an
enpl oyee, and left intact protection for speech that is nade both
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as an enployee and a citizen.” 1d.® WIson's speech,

13

I n Teaque, 179 F.3d 377, a panel of this Crcuit
criticized this language in Wlson. To the extent that WIson
inplies that “federal reviewis proper in all m xed speech
cases,” Teaque, 179 F.3d at 382, the Teaque court rejected its

i nport as “unwor kable: The nere insertion of a scintilla of
speech regarding a matter of public concern would make a federal
case out of a wholly private matter fueled by private, non-public

interests.” |d. Moreover, Teaque argued that WIlson's standard
“woul d create a split anong the circuits.” [d. at 383. Finally,

t he Teague court resorted to the “rule of orderliness” to
abrogate Wlson's inplications: “to the extent that Wlson’s

| anguage contradicts the ‘primary rol e’ /bal ancing test of Terrel
(and Moore), decided years earlier, it is of no effect.” |[|d.

We perceive reasonable rebuttals to Teaque's criticisns.
First, regardl ess of Teaque’s judgnent about the w sdom of
granting federal review to all m xed speech cases, that is what
the plain | anguage of Conni ck denmands: “when a public enpl oyee
speaks not as a citizen upon matters of public concern, but
i nstead as an enpl oyee upon matters only of personal interest,
[no First Amendnent protection inheres.]” 461 U S. at 147
(enphasi s added). Teaque does not reconcile its criticismwth
this | anguage i n Conni ck.

Second, given that the case Teague cites as creating a
circuit split with Wlson, Hartnman v. Board of Trustees, 4 F.3d
465 (7th Gr. 1993), was decided after Wlson, it is Hartman, not
Wlson, that creates the circuit split. Even were this not the
case, Hartman also conflicts with lawin the Sixth Crcuit.

See Chappel v. Montgonery County Fire Protection Dist. No. 1, 131
F.3d 564, 574-76 (6th Gr. 1997). |In Chappel, the Sixth Crcuit
rejected the defendant’s argunent that Chappel’s speech was
private because his “predom nant notivat[ion] [was] his self-
interest in obtaining a position as a paranedic wth the

anbul ance district.” 1d. at 574. The Chappel court observed
that the defendant’s argunent “is in direct conflict with the
Suprene Court’s holding in Connick.” [d. Moreover, it deened

“the argunent that an individual’s personal notives for speaking
may di spositively determ ne whether that individual’s speech
addresses a matter of public concern [to be] plainly illogical
and contrary to the broader purposes of the First Amendnent.”
Id. Specifically, the Chappel court elucidated, as this Crcuit
did in More, that speech on matters of public concern deserves
the protection because “the First Anendnent is concerned not only
Wth a speaker’s interest in speaking, but also with the public’s
interest in receiving information.” |d.

Finally, the rule of orderliness has little persuasive force
when the prior panel decision at issue conflicts with a Suprene
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therefore, |ike More s, garnered First Anmendnent protection.
This Circuit again addressed the issue of m xed speech in

Gllumyv. Gty of Kerrville, 3 F.3d 117 (5th Gr. 1993). In that

case, Gllum a policeman with the Kerrville police departnent,
i nvestigated allegations that the police chief had snoked dope
with a woman who had a crimnal record. G Ilums supervisors
held a neeting, at which they told Gllumthat Internal Affairs
woul d continue his investigation without his participation.
Fearing that Internal Affairs would not conduct a neutral
inquiry, Gllumsurrendered his badge and gun, declaring “I won’t
conprom se this badge.” He then departed the station. Wen
Gllumreturned the next day to report for work, his supervisor
told himthat he had quit. Unable to obtain reinstatenent,

G || um sued.

Wt hout conducting an explicit content-context-form
analysis, the Gllumcourt determned that GIllum s speech did
not relate to the public concern. CGting Terrell, the panel
enphasi zed that “[we] focus on the hat worn by the enpl oyee when
speaki ng rather than upon the ‘inportance’ of the issue [tO]
reflect[] the reality that at sone |evel of generality alnost all
speech of state enployees is of public concern[.]” Gllum 3
F.3d at 121. Though “corruption in an internal affairs

departnent is a matter of public concern. . . . Gllums focus

Court case to which the subsequent panel decision is faithful.
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was . . . on the issue only insofar as it inpacted his wish to
continue his investigation[.]” 1d. VLike Terrell, GIIum spoke
“as an enpl oyee enbroiled in a personal enploynent dispute.” I|d.
Therefore, Gllum s speech did not warrant First Anendnment
protection.

In Benningfield v. Gty of Houston, 157 F.3d 369 (5th Cr

1998), our next m xed speech case, Benningfield, Gant, and
Frankhouser, fenal e enpl oyees with the Houston Police Departnent,
conpl ai ned of sex discrimnation and forced the resignation of
their supervisor. Unfortunately for the plaintiffs, their
supervisor’s son took his father’s place and, plaintiffs alleged,
retaliated against the plaintiffs by denoting Benningfield and
constructively discharging G ant and Frankhouser.

Conducti ng an abbrevi ated content-context-form analysis, the

Benningfield court first noted that the plaintiffs’ notivations

i ncl uded personal considerations: “[t]he Plaintiffs thought that
their personal careers were being negatively affected by

m smanagenent, gender discrimnation, and a hostile work
environnent.” 1d. at 375. Nevertheless, their speech al so
contained matters of public concern: “The Plaintiffs conplai ned
about contam nation of crimnal histories . . . . result[ing]
from m smanagenent and, in sone instances, deliberate tanpering.”

Id. Therefore, the Benningfield court found the speech rel ated

to the public concern, despite the “fact that Plaintiffs chose to
file internal grievances rather than publicize their
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conplaints[.]” 1d. (citing Gvhan, 439 U S at 414-17).
Finally, we reach 1999, a year in which this Crcuit decided

two significant m xed speech cases, Harris v. Victoria |ndep.

Sch. Dist., 168 F.3d 216 (5th Gr. 1999) and Teague, 179 F.3d at
377. The facts of Harris involve two teachers, Harris and
Martin, who served on a committee fornmed to create and inpl enent
an i nprovenent plan for Victoria H gh School (“VHS'). Harris and
Martin performed this task, which involved criticizing the
principle of VHS, Porche, who, apparently, was resisting the
i nprovenent plan and failing to cooperate with the commttee.
Harris and Martin advocated replacing Porche. Their
superintendent, Brezina, who had appointed Harris and Martin to
the commttee, then transferred Harris and Martin in response to
their criticisnms of Porche.

Acknow edging that “[t]he Plaintiffs’ speech does not fit
neatly within any of the factual scenarios in which we have held

speech involved a matter of public concern,” Harris, 168 F.3d at

222, the Harris court neverthel ess found the speech to relate to

the public concern. First, the panel highlighted the context and
formof the speech: Harris and Martin “spoke . . . as elected

representatives of the faculty, and . . . they sinply

comuni cated the views of the faculty to the admnistration in

conpliance with their duties as comnmttee nenbers.” 1d. The
court continued: “[Plaintiffs] faced . . . the choice of either
telling the truth and fulfilling their duty as commttee nenbers
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or keeping silent and frustrating their purpose and function on
the coommttee.” |1d. “By protecting Plaintiffs’ speech when the
adm ni stration requested them as commttee nenbers, to speak
truthfully on the school’s progress, we are protecting ‘the

integrity of the truth seeking process. Id. (quoting G een v.

Phi | adel phia Hous. Auth., 105 F.3d 882, 886 (3d Cr. 1997)).

The Harris court next exam ned the content of the
plaintiffs’ speech and identified both personal and public
interests init: “Plaintiffs certainly had an interest in their
speech as enpl oyees, because they could not help but benefit as
teachers fromthe inprovenent of the educational environnent at
VHS. However, they also had strong interests as commttee
menbers in achieving the goals the conmttee set for itself and
the school.” [d. The panel then remarked that no evi dence
suggested that plaintiffs’ speech was nerely an outgrowmh of a
personal enploynent dispute, and that the speech took pl ace
agai nst a backdrop of public discussion of the problens at
Victoria H gh School. Therefore, Harris and Martin spoke on a
matter of public concern

I n Teague, Teague and Burkett, two police officers with the
Fl ower Mound police departnent, investigated a fellow officer,
Jones, whom they suspected of having comm tted aggravated
perjury. Teague and Burkett’s supervisor, Chief Brungardt,
eventually halted their investigation and hired a private
i nvestigation firmwhich exonerated Jones. Teague and Burkett
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beli eved the exoneration was unwarranted, so they requested a
meeting with Chief Brungardt. Chief Brungardt rebuffed them
claimng that the district attorney’s office had al so exam ned
the facts and concl uded that Jones was innocent of w ongdoi ng.
Teague called the district attorney’s office and | earned that it
had never investigated Jones. At that point, Teague and Burkett
filed a grievance against Chief Brungardt. Chief Brungardt then
transferred Teague and Burkett, initiated an investigation of
them and ultimately term nated t hem

After chronicling Terrell, More, Gllum WIson, and

Benni ngfield (but exenpting any di scussi on of Thonpson), the
Teaque court concluded that Teague and Burkett did not speak on
matters relating to the public concern. Though the court
conceded that the content of their speech was public, it found
the context of their speech to be “a private enpl oyee-enpl oyer
di spute.” 179 F.3d at 382. Mreover, the court determ ned the
formto be private, in that Teague and Burkett’s “focus . . . was
primarily on clearing their names—Aot on rooting out police
corruption per se.” 1d. Therefore, Teague and Burkett’s speech
did not relate to the public concern

Havi ng thus canvassed our m xed speech precedent, we discern
three reliable principles. First, the content of the speech may
relate to the public concern if it does not involve solely
personal matters or strictly a discussion of managenent policies
that is only interesting to the public by virtue of the nanager’s
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status as an arm of the governnent. See WIson, 973 F.2d at

1269; Terrell, 792 F.2d at 1362 n.5. If releasing the speech to
the public would informthe popul ace of nore than the fact of an
enpl oyee’ s enpl oynent grievance, the content of the speech may be

public in nature. See Thonpson, 901 F.2d at 463 n.5. Second,

speech need not be nmade to the public, see Benningfield, 157 F.3d
at 375; Wlson, 973 F.2d at 1270; Thonpson, 901 F.2d at 467, but
it my relate to the public concern if it is nmade against the

backdrop of public debate. See Harris, 168 F.3d at 222; Moore,

877 F.2d at 371. And third, the speech cannot be nade in
furtherance of a personal enpl oyer-enployee dispute if it is to

relate to the public concern. See Teaque, 179 F.3d at 383;

Harris, 168 F.3d at 222; Gllum 3 F.3d at 121; More, 877 F.2d

at 370 n.2; Terrell,792 F.2d at 1363. Wth these distillations

of our case law firmy in mnd, we nowturn to the facts at hand.
Wth respect to content, any argunents that Kennedy’'s speech

did not involve a matter of public concern are not well taken.!

14 To argue that the content is private, appellees have

i nproperly lunped this dispute over security at the Library’'s
branches into the category of disputes over working conditions,
which, in turn, are private matters not involving the public
concern. Exanples of disputes over working conditions, however,
belie their assertion: the category of “working conditions”
enconpasses “the length of tinme on the job, the nunber of breaks
enpl oyees received and so forth.” Piver v. Pender County Bd. of
Educ., 835 F.2d 1076, 1079 (4th G r. 1987), quoted wth approval
in Thonpson, 901 F.2d at 467. Speech about policy changes
occasi oned by the violent rape of a coworker obviously contains a
gravity and seriousness, and therefore also a claimto the
public’s concern, that gab about “working conditions” |acks.
Appel l ees do cite one case fromthis Grcuit that they claim
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Kennedy spoke about how to guard agai nst a recurrence of a
violent crine that had shaken the | ocal community and generated
significant press coverage.'® Speech that potentially affects

public safety relates to the public concern. See Thonpson, 901

F.2d at 466; More, 877 F.2d at 370; see also Hiers, supra note
12, at 811 (“Public enpl oyee speech concerning matters affecting
comunity safety also generally neets the [public concern] test
[in the Fifth Grcuit].” (citing Thonpson, 901 F.2d at 466, Moore
v. MSU, 871 F.2d 545, 551 (5th Cr. 1989), and Myore, 877 F.2d
at 370)). And unlike Terrell and Connick, where “the only reason
that the public would be concerned about the speech there at

i ssue was because it involved a public workplace,” WIlson, 973
F.2d at 1269, releasing Kennedy' s letter to the public would
reveal information—aot about a disgruntled enpl oyee’s dispute

with his enployer—but about public safety at the Library in which

stands for the proposition that matters of security do not relate
to the public concern. See Robinson v. Boyer, 825 F.2d 64 (5th
Cir. 1987). Appellees, however, are incorrect. The Robinson
court never reached the question of whether Robinson’s speech
related to the public concern. Rather, the panel limted its
First Amendnent holding to determning that, on the record,
Robi nson had not shown that his speech was the substantial or
nmotivating factor behind the decision to termnate him See id.
at 68.

Appel | ees therefore have failed to advance a neritorious
argunent in favor of the proposition that the content of
Kennedy’ s speech was private.

- In the Board’s own words, “news of the brutal attack
was i medi ately broadcast by the press and was the topic of
constant discussion in the Tangi pahoa Pari sh Community. .
[NNews of the attack was a matter of public concern.” Brief for

Appees., p. 23.
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the public would be interested. See Thonpson, 901 F.2d at 463.

The very fact of newspaper coverage of the October 23, 1997 Board
of Control neeting (and its nention of Kennedy's l|etter)
i ndicates that “the public was receptive and eager to hear about”
the inplenmentation of safety neasures at the Library. Moore, 877
F.2d at 371.

Addi tional ly, speech nmade agai nst the backdrop of ongoi ng
comentary and debate in the press involves the public concern.
See Harris, 168 F.3d at 222-23; Tonpkins, 26 F.3d at 607; Brawner

v. Gty of Richardson, Texas, 855 F.2d 187, 191 (5th Cr. 1988)

(hol ding speech to relate to the public concern where “the
statenents in the letter nust be seen in the context of a
continuing commentary that had originated in the public forum of
t he newspaper.”); More, 877 F.2d at 371. Moreover, as in
Gonzal es, Kennedy’s speech reveal ed “uncertainty [about safety
that] generated friction and reduced the efficiency of the
[Library].” 774 F.2d at 1301. Kennedy al so sought to expose
what she characterized as Sl edge and the Board s m sconduct in
maki ng no security provisions for the Library—thereby endangering
both patrons and enpl oyees—and for their |ax response to

Pat anel l a’s rape. Speech exposing official m sconduct involves

the public concern. See Teaque, 179 F.3d at 383.1% Finally,

16 Wiile no case in this Crcuit specifically defines

“official msconduct” or “wongdoing,” the termclearly envel opes
conduct exposing the state to nere civil liability. See Conni ck,
461 U.S. at 148 n.8 (“[The] right to protest racial
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Kennedy, unlike Terrell, Gllum Teaque, and Burkett, did not

speak about matters solely of personal interest, nor, in the
course of suggesting an anendnent to Library policy, did she
criticize the managenent style or job performance of her direct

superior. See Teaque, 179 F.3d at 382; Gllum 3 F.3d at 121;

Terrell, 792 F.2d at 1363.

The context of the speech was initially private, but becane
public. Kennedy distributed her letter on a “need to know basis
to Patanella, the Library branch managers, Sl edge, and the Board
menbers. She did not release her letter to the press or
ot herwi se seek to publicize it. Nevertheless, the Daily Star
publ i shed a newspaper article nentioning Kennedy's letter,?! and
the Board clains that, at sone point thereafter, nenbers of the
comuni ty obtained copies of the letter.

As we have seen in Thonpson, WIson, and Benningfield, by

intending to speak privately, Kennedy did not forfeit her First
Amendnent protection. “Neither the [First] Amendnent itself nor
our decisions indicate that . . . freedom|[of speech] is lost to
the public enpl oyee who arranges to conmunicate privately with
his enpl oyer rather than to spread his views before the public.”

G vhan, 439 U S. at 415-16. “The fact that [plaintiffs] chose

discrimnation [is] a matter inherently of public concern[.]”);
Wlson, 973 F.2d at 1269 (holding that reports of alleged sexual
harassnent constitute reports of public official wongdoing).

o See Schon, supra note 5.
33



[not] to . . . publicize their conplaints is not dispositive.

Benni ngfield, 157 F.3d at 374; see also Brown v. Texas A & M

Univ., 804 F.2d 327, 337 (5th Gr. 1986) (“The fact that the
speech was delivered privately to [Brown’s] superiors, rather
than to Bob Wodward and Carl Bernstein, does not necessarily
render the speech any |less protected.” (footnote omtted)).

“Rat her, the publicization of the speech at issue, appropriately
viewed, is sinply another factor to be wei ghed in anal yzi ng

whet her [the] alleged speech addressed matters of public
concern.” Thonpson, 901 F.2d at 466.

Moreover, unlike Terrell, where Terrell neither publicized
hi s accusations nor “would [he] have had any occasion to do so,”
792 F.2d at 1363, Kennedy obviously had opportunities to air her
concerns to the public because the newspaper reported on the
exi stence of her letter, the sane article quoted Kennedy’s
approval of the Board of Control’s decision to adopt Sl edge’s
safety program and the appellees concede that the public
obt ai ned copi es of Kennedy's letter. Additionally, whereas the
investigation in Terrell was a wholly intra-departnental affair,
an agency external to the Library, the Council, insisted that
Sl edge devise a safety program Therefore, unlike Terrell, where
Terrell’s speech regarding an intra-departnmental investigation
related only to his own job, Kennedy’'s speech here referred to
produci ng a safety plan demanded by the Parish at large to

saf eguard patrons and enpl oyees ali ke, and indeed, her own
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suggestion appeared within the plan itself. |Indeed, any hint of
personal gain that Kennedy coul d have derived from penni ng her

letter is notably absent fromthe record. See Thonpson, 901 F. 2d

at 465. Therefore, the context of Kennedy’'s speech posits no

obstacle to according her letter First Amendnent protection.
Finally, the form of the speech indicates that it was of a

public nature. Specifically, Kennedy did not wite the letter in

t he context of an enpl oyer-enpl oyee di spute. See Connick, 461 U. S.

at 148 (holding that questions functioning “as nere extensions of
Myers’ di spute over her transfer to anot her section of the crim nal
court” did not involve the public concern); Teaque, 179 F.3d at
383; Harris, 168 F.3d at 222. Just as in More and Harris, nothing
suggests that her working relationship with her superiors was
unpl easant. Indeed, the record reflects that Kennedy had a very
positive relationship wth Sledge, who repeatedly gave Kennedy
gl ow ng revi ews, recommended rai ses, and encour aged Kennedy to take
initiative and be a | eader.

Moreover, unlike Teague and Gllum the record does not
intimate that Kennedy's letter itself sparked an enploynent
di spute. Upon first reading the letter, Sledge remarked only that
Kennedy had witten it well without hinting in the slightest that
Kennedy’ s conduct sonehow exceeded t he bounds of wor kpl ace decorum
Appel | ees further concede that the letter was “witten in a hunbl e
and cordial tone.” See Brief for Appees., p. 24 n.8. And t he
contents of the letter were obviously non-controversial: Kennedy’s
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proposed requirenents of at |east two enployees on duty at all
times and closing library branches when only one enployee is
present mrrored (or perhaps were incorporated into) Sledge s own
security proposal.

Finally, unlike Gonzal es-where the speech invol ved was found
nevert hel ess to be protected-Kennedy’'s proposal did not even i npact
her own job. Kennedy did not work in any of the branches that were
short-staffed and never would confront a situation in which she had

to work al one. See Tonpkins, 26 F.3d at 605-607 (finding speech to

relate to the public concern where a teacher criticized the
cancel l ation of an art program at another school).

Wei ghi ng these factors—the public nature of the content, the
public-1eaning nature of the context, and the public nature of the
form of the speech—yields the conclusion that Kennedy spoke on a

matter of public concern.?® She therefore stated a claim for

18 Teaque cites Gllumfor the proposition that context

and form wei gh nore heavily than content in the Fifth Grcuit
because “we are chary of an analytical path that takes judges so
unconfortably close to content based inquiries.” Teaque, 179
F.3d at 382 (quoting Gllum 3 F.3d at 121). But G|l um does not
even apply the content-context-formtest, nuch | ess expound upon
whi ch factors should weigh nore or | ess heavily than others.
Gllumopts for the citizen-enpl oyee test, focusing exclusively
upon “the hat worn by the enployee when speaking[.]” 3 F.3d at
121. Moreover, no Suprene Court or Fifth Crcuit precedent

provi des support for weighing the factors of content, context and
formdifferently. Indeed, the Suprenme Court directs us only to
|l ook to “the content, form and context of a given statenent, as
reveal ed by the whole court record.” Connick, 461 U. S. at 147-
48. And as our exam nation of the relevant cases above reveals,
in Fifth Crcuit case law prior to Teague, content consistently
pl ayed a significant role in determning the nature of the
speech. Finally, though judges are traditionally, and rightly,
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retaliation in violation of the First Amendnent.

Though we are not obligated to apply the citizen-enpl oyee test
in mxed speech cases, we observe that it produces an identica
conclusion. Follow ng Conni ck, we nust ascertain whet her Kennedy
spoke “not as a citizen upon matters of public concern, but instead
as an enpl oyee upon matters only of personal interest.” 461 U S.
at 147 (enphasis added). Here Kennedy clearly was not speaking
upon matters only of personal interest, and indeed, she spoke
“primarily in [her] role as citizen.” Terrell, 792 F.2d at 1362.
First, the content of her speech involved a matter of public

safety. See Thonpson, 901 F.2d at 466. Second, her speech

i ntroduced proposed policy changes that would not inpact her own

wor ki ng situation. See Tonpkins, 26 F.3d at 607 (rejecting an

argunent that Tonpki ns spoke on a matter of personal interest where
he criticized the abandonnment of an art program at a high school
where he did not teach). Moreover, her proposed anendnents did not

entail criticism of her imrediate superior’s job perfornmance or

concerned about content-based inquiries, our GCrcuit’s public
enpl oyee speech cases contain explicitly content-based inquiries.
For instance, in a case where an enpl oyee conceded that he was
speaking primarily in his capacity as such, and where the speech
was not directed to the public and was part of his enpl oynent
duties (as distinguished fromspeech not directed to the public
that is about the enploynent, workplace, or enployer, though not
part of the performance of job duties), we held the speech to
fall outside the purview of the First Amendnent because it did
not expose corruption or wongdoing. See Wallace v. Texas Tech
Univ., 80 F.3d 1042, 1050-51 (5th Gr. 1996). |In essence,
VWl | ace | ooked only to content to ascertain the protectability of
t he speech, and thus constitutes an explicitly content-based
precedent.
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managenent style. See Terrell, 792 F.2d at 363. Third, she spoke

agai nst a backdrop of vigorous public debate, indicating that the
rape and the Library' s security policy was of interest to the
comunity at large. See Moore, 877 F.2d at 371 (“[T] he public was
receptive and eager to hear about the ability of the Fire
Departnent to perform its duties.”). Finally, her letter had
nothing to do with an ongoi ng enpl oynent dispute, an el enent that
usual Iy suggests the speech is made in the capacity of “enpl oyee.”
See Teague, 179 F.3d at 383 (“During all relevant events, Teague .

[was] acting in [his] capacity as [an] enployee[] enbroiled in
an enpl oynent dispute.”).

Because Kennedy’ s conpl ai nt reveal s that she spoke on a matter
of public concern, we hold that the district court should not have
di sm ssed her conplaint for failure to state a claim

W nust still consider, however, the possibility that the
district court dism ssed Kennedy's claimw thout considering her
first anmended conplaint. Though the Jlower court permtted
Kennedy’ s first anended conplaint toremainin the record, we have
not hi ng but appel |l ees’ assurances that the trial court considered
it.

If the district court di sm ssed Kennedy’ s conpl ai nt wi t hout an
opportunity to anend, it erred. “Ordinarily, when a conpl ai nt does
not establish a cause of action in a case raising the issue of
immunity, a district court should provide the plaintiff an
opportunity to satisfy the heightened pleading requirenents of
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t hese cases.” Jacquez v. R K. Procunier, 801 F.2d 789, 792 (5th

Cir. 1986); see also Wcks v. Mssissippi State Enpl oynent Servs.,

41 F.3d 991, 997 (5th Gr. 1995). “Dism ssing an action after
giving the plaintiff only one opportunity to state his case is
ordinarily unjustified.” Jacquez, 801 F.2d at 792. However, “if
a conplaint alleges the plaintiff’s best case, there is no need to
remand for a further factual statenment fromthe plaintiff.” Jones

v. ML. Geninger, 188 F.3d 322, 327 (5th Gr. 1999).

Kennedy’ s initial conplaint unquestionably did not allege her
best case: at 23 paragraphs, it is short on facts and | aw, but | ong
on conclusory statenents. Kennedy’s first anended conplaint
remedi es these failings: at 86 paragraphs, it states a claimfor a
First Amendnent violation, explaining specifically why her speech
is of public concern, and why her interests outwei gh those of the
Boar d. Therefore, the district court should not have denied
Kennedy | eave to anend.

We hold that the district court should have perm tted Kennedy
to anend her conpl ai nt and shoul d have consi dered the first anended
conplaint if it did not. W further conclude that Kennedy al | eged,
as a matter of |aw, that her speech related to the public concern.
We therefore nust reverse the district court’s dismssal of
Kennedy’ s claimon any of the aforenentioned grounds and, subject
to our summary judgnent analysis below, remand for a new trial on

the nerits.
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[, Qualified I munity

The district court granted Sledge’'s nmotion for summary
j udgnment on grounds of qualified immunity. Kennedy argues that in
so doing, it erred because she has alleged a violation of aclearly
established right and raised a fact issue as to whether Sledge
acted in an objectively reasonable manner in denoting her for
witing the letter. Appel | ees respond that Kennedy's right to
speak on security matters was not clearly established at the tine
Sl edge fired Kennedy.

“IGovernnent officials performng discretionary functions
generally are shielded fromliability for civil damages insofar as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982); see also

Wlson v. Layne, 119 S. C. 1692, 1699 (1999). To ascertain the

availability of this defense, we nust first exam ne whether the
“plaintiff has alleged a violation of a clearly established right.”

Fontenot v. Cormer, 56 F.3d 669, 673 (5th Gr. 1995); see also

Siegert v. Glley, 500 U S 226, 231 (1991). Second, we nust ask

whet her the def endants’ conduct was obj ectively reasonable in |ight
of “clearly established” law at the tine of the alleged violation.

Siegert, 500 U.S. at 231-32; see also Kelly v. Foti, 77 F.3d 819,

821 (5th Gir. 1995).

As Kennedy has stated a First Amendnent claim she has al |l eged
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a violation of a clearly established right. Since 1983, the year
t he Suprene Court deci ded Conni ck, governnent enpl oyers have known
that, unless their interest in efficiency at the office outweighs
the enployee’s interest in speaking, they cannot fire their
enpl oyees for making statenents that relate to the public concern

Though Sl edge argues vigorously that the |aw does not support
Kennedy’ s right to speak on security matters, she is defining the

right far too narrowmy. See Warnock v. Pecos County, Texas, 116

F.3d 776, 782 (5th Cr. 1997) (holding that, though the contours of

a right nust be adequately defined, [t]his is not to say that an
official action is protected by qualified inmnity unless the very
action in question has previously been held unlawful.’” (quoting

Anderson v. Creighton, 483 U S. 635, 640 (1987))). Kennedy has a

clearly established right to speak on matters of public concern,

see Denton v. Myrgan, 136 F.3d 1038, 1042 (5th Cr. 1998), on

matters of public safety, see Thonpson, 901 F.2d at 466, and on

matters of official m sconduct. See Brawner, 855 F.2d at 192-93

(“At the tinme . . . Brawner was discharged . . . . [i]t was clearly
established that a public enployee’ s speech revealing inproper
conduct by fell ow enpl oyees was protected.”). Therefore, Kennedy’s
right to speak as a citizen about Library security issues stenmm ng
fromPatanella s rape was clearly established.

Mor eover, Kennedy has presented a fact issue sufficient to
survive sunmmary judgnent as to whether Sledge acted in an

objectively reasonable manner in light of Kennedy's clearly
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established rights. Governnent enployers undoubtedly have broad
authority and discretion to discipline enployees whose speech
inpairs the snooth and efficient operation of governnent offices.

See Conni ck, 461 U. S. at 151 (“‘[T] he governnent, as enpl oyer, nust

have w de discretion and control over the managenent of its
personnel and internal affairs. This includes the prerogative to
renove enpl oyees whose conduct hinders efficient operation and to

do so with dispatch.”” (quoting Arnett v. Kennedy, 416 U. S. 134,

168 (1974) (Powell, J., <concurring and dissenting))). But
gover nnent enpl oyers al so know that “public officials nust ‘engage

i nthe McBee- Pi ckeri ng- Conni ck bal anci ng bef ore t aki ng di sci plinary

action.’” Warnock, 116 F. 3d at 782 (quoting dick v. Copel and, 970

F.2d 106, 112 (5th Cr. 1992)). This test “requires ful
consideration of the governnment’s interest in the effective and
efficient fulfillnment of its responsibilities to the public,”
Conni ck, 461 U. S. at 150, but neverthel ess remains the mnimum a
governnment enployer nust do before deciding to discipline an
enpl oyee for speaking on a matter of public concern. Sledge adnmts
t hat she never gave Kennedy’s First Amendnent rights any thought at
all before she denoted her. Thus, unless Kennedy has failed to
present a fact issue as to whether her interests outweigh those of
appel l ees, this concessionis fatal to Sledge’s claimfor qualified
i nuni ty.

Appl yi ng the MBee-Pi ckering-Connick balancing test to this

summary judgnent record, we find that it favors Kennedy. The
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bal anci ng test demands that we consi der whether Kennedy' s speech
(1) was likely to generate controversy and di sruption, (2) inpeded
the departnent’s general performance and operation, and (3)
af fected worki ng rel ati onshi ps necessary to the departnent’s proper

functioning. See Brawner, 855 F.2d at 192.

First, as the letter struck a “hunble and cordial” tone and
bol stered the suggestions in Sledge’'s own security plan, we
conclude that it was not likely to generate controversy and
di sruption. Though the letter did urge Sledge and the Board to
act, and sought to prevent themfromde-enphasizing the gravity of
the rape, Sledge did not find these aspects of the letter
disruptive or likely to generate controversy when she first read
the letter, and we may concl ude that Kennedy’s tone and her narrow
distribution of the letter allayed the letter’s potential in this

regard. 1°

19 Sl edge avers that Kennedy’'s conduct after Sl edge

denot ed her was disruptive and controversial. Specifically,
Sl edge al |l eges that Kennedy encouraged her coworkers to carry
tape recorders to work, to file grievances, and to request
financial information about the Library. Sledge faces two
problems with this argunent. The first is a matter of proof.
Sl edge has presented absolutely no evidence show ng that Kennedy
encour aged her coworkers to behave insubordinately; Sl edge nerely
presented evidence of the other enployees’ contunaci ous conduct
and now asks this court to assune that Kennedy instigated it.
This we cannot do on sunmary | udgnent.

The second problemis one of rel evance. The MBee-
Pi ckeri ng- Conni ck test bal ances the potential of the speech
i nvol ved to cause disruption and controversy. And Sl edge never
argues that Kennedy's letter precipitated the problens with
Kennedy’ s coworkers. Rather, she concedes that the issue with
Kennedy’ s coworkers arose only after Sl edge denoted Kennedy—n
response to her l|etter—w thout considering her First Amendnent
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Sl edge does argue that Kennedy nade allegedly derogatory
coment s about | ocal communities inthe letter, and that, by virtue
of having signed the letter in her official capacity, Kennedy
m sled the public into believing that the letter was a statenent of
Li brary policy. This, Sledge asserts, caused disruption and
controversy. Sl edge’s argunent here nust fail. Kennedy only
distributed her letter to Sledge, Patanella, the Library’ s branch
managers, and the Board of Control nenbers—a group of individuals
who all knew Kennedy’s position in the Library and were well aware
that her letter did not state Library policy. The record reveals
that the only people who m ght have been confused | earned of the
letter and its contents through an October 24, 1997 news article,
which ran after Sledge denoted Kennedy on OCctober 23, 1997.
Therefore, any confusion that Kennedy’'s | etter m ght have generated
could not have been a factor in Kennedy’'s denotion because the

confusi on woul d have arisen after Sl edge denpted Kennedy.

rights. Therefore, the conduct of Kennedy’'s coworkers is not
relevant to the MBee-Pi ckering-Conni ck bal ancing test.

Sl edge al so points to Kennedy’ s propoundi ng of a nmenorandum
critical of the Board' s proposed budget for the Library as
evi dence of her insubordination. Kennedy' s actions in
distributing this nenorandum are so anal ogous to the facts of
Pickering v. Board of Educ. of Township Hi gh Sch. Dist. 205, WII
County, Illinois, 391 U S 563 (1968), that her speech in the
menor andum woul d nost likely be related to a matter of the public
concern and therefore protected by the First Amendnent.

Finally, to the extent that Sledge presents this evidence of
Kennedy’ s al | eged i nsubordi nati on subsequent to being denoted to
show t hat Kennedy caused Sl edge to fire her for insubordination
two weeks after her denotion, that argunent goes to Kennedy’s
damages, an issue not before us presently.

44



Second, the letter would not have inpeded the Library’s
general performance and operation: it did not have any bearing on
t he day-to-day business of circul ati ng books within the community.
Cf. More, 877 F.2d at 374 (holding that Moore's insubordinate
statenents to the press did not “interfere in any way with the
actual fighting of fires.”). Finally, the letter did not disrupt
any working relationships necessary for the Library' s efficient
functi oni ng. Nei t her Sl edge nor the Board had to interact with

Kennedy on a day-to-day basis. Cf. Pickering v. Board of Educ. of

Township H gh Sch. Dist. 205, WII| County, lllinois, 391 U S. 563,

569-70 (1968) (“[Pickering’ s] statenents are in no way directed
towards any person with whom[he] would normally be in contact in
the course of his daily work as a teacher.”). Mor eover, Sl edge
actually conplinented Kennedy on the letter when she saw it, and
any deterioration in Sledge’'s relationship with Kennedy may be
fairly traced to Sledge denoting Kennedy. Thus, based solely on
the sunmmary judgnent record before us, Kennedy's interests in
speaki ng outwei gh any m nuscule loss in efficiency to the Library
occasi oned by her letter.

Viewi ng these facts, as we nust on sunmary judgnent, in the
i ght nost favorable to Kennedy, she has alleged a violation of a
clearly established right and also raised a fact issue as to
whet her Sl edge acted in an objectively reasonable manner in |ight
of Kennedy's clearly established rights.

So as to preenpt any confusion about the inplications of this
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hol ding, we clarify that we express no opinion as to whet her Sl edge

in fact acted in an objectively reasonabl e manner or whether she

ultimately wll be entitled to qualified immunity. Qur only
holding is that we cannot tell, at the summary judgnent stage of
the case where we nust view the evidence in the |ight nost

favorable to Kennedy, whether Sledge acted in an objectively
reasonabl e manner. W further caution that our hol di ng today turns
on four critical concessions by appellees: (1) appellees admtted
t hat Sl edge denoted Kennedy in response to the letter; (2) Sledge
confessed that she gave Kennedy’ s Fi rst Arendnent rights no t hought
before denoting her; (3) the Board agreed that Patanella’ s rape was
a matter of public concern; and (4) appellees characterized the

tone of Kennedy’'s letter as “hunbl e and cordi al,” not controversi al
or disruptive. At trial, however, “a very different picture may
result than the one painted by the summary judgnent record because
[ Kennedy] nust prove the issues that this opinion assunes in [ her]
favor, and the jury can choose to credit certain facts over others,

which we cannot do in reviewing a [grant] of summary judgnent.”

GQutierrez v. Gty of San Antonio, Texas, 139 F.3d 441, 451 (5th

Cr. 1998).
Therefore, we hold that the district court erred when it
grant ed Sl edge sunmary judgnent on the i ssue of qualified imunity.

| V. Concl usi on

W hold, as a matter of |aw, that Kennedy spoke on a matter
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of public concern, and therefore, that her first anended
conplaint states a claimfor retaliation in violation of the
First Amendnent. We further hold that the district court should
have granted Kennedy | eave to anend her conplaint and shoul d have
consi dered her first anmended conplaint. W are thus constrained
to reverse the district court’s dismssal of the case on these
grounds and remand for a newtrial on the nerits.

We further hold that Kennedy has alleged a violation of a
clearly established constitutional right and raised a fact issue
as to whether Sledge acted in an objectively reasonabl e manner in
denoting Kennedy in response to her letter. W therefore reverse
the district court’s grant of sunmmary judgnment on this ground and
remand for a trial on the nerits.

REVERSED and REMANDED
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