IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30109
(Summary Cal endar)

IN THE MATTER OF: MARTHA C. SEWELL,

Debt or,
CYNTHI A L. TRAI NA,
Appel | ant,
ver sus
MARTHA C. SEWELL,
Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 27, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
WENER, Circuit Judge.

In this bankruptcy appeal, Appellant Cynthia L. Traina,
Chapter 7 trustee (“Trustee”) in the bankruptcy proceeding of
Appel l ee Martha C. Sewel|l (“Debtor”), asks us to reverse the ruling
of the bankruptcy court, which was affirnmed by the district court,
excluding from property of the estate the Debtor’s beneficial
interest in her enployer’s ERISA! retirenent plan. The Trustee

insists that the bankruptcy and district courts erred in allow ng

1 Enpl oyee Retirenent |Income Security Act of 1974, 29
U.S.C. 88 1001 et seaq.



that exclusion under § 541(c)(2) of the Bankruptcy Code,? even
t hough the enployer’s plan is an ERI SA pl an® containing an ERI SA-
required anti-alienation provision,* because —as the result of
al | eged di squalifying acts by Debtor’s enpl oyer —t he subj ect pl an
is purported not to be tax qualified under applicabl e provisions of
the United States I nternal Revenue Code.® Concluding that an ERI SA
plan’s tax qualification is not a prerequisite to exclusion of a
participant’s beneficial interest fromher bankruptcy estate under

8§ 541(c)(2), we affirm

| .
Facts and Proceedi ngs
The Debtor was a full-tine enpl oyee of Hone Care Center, Inc.
(“Hone Care”),® but was not a sharehol der, director, officer, or
hi ghl y- pai d executive. Honme Care sponsored a pension plan known as
the Deferred Capital Conpensation Plan and Trust (the “Plan”). The

Debtor was a participant in the Plan, but was not a trustee,

2 11 U.S.C. 8§ 541(c)(2).

3 29 U S.C § 1003(a).

4 Paragraph 12.5 of the subject Plan provides: “NO\
ASSI GNVENT or ALI ENATI ON of BENEFI TS: No benefit or interest
avai | abl e hereunder will be subject to assignnent or alienation,
either voluntarily or involuntarily.” See also 29 U S.C. 8§
1056(d)(1).

° 26 US.C 88 1 et seq.

6 A conpany concededly engaged in interstate comerce.
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admnistrator, or other fiduciary. Among ot her typical ERI SA
provi sions, the Plan contains a clause restricting transfer of the
Debtor’s beneficial interest in the retirement trust.’ Al so
referred to as an anti-alienation or “spendthrift” clause, this
provision is admttedly enforceabl e under ERI SA

Al t hough the record does not contain evidence that the Pl an
was ever anything but presunptively qualified for tax purposes,
neither is there record evidence that the Plan was ever formally
disqualified for tax purposes by the Internal Revenue Service. The
Trust ee, neverthel ess, contends that specified acts —*“prohibited
transactions” —by Hone Care or individuals acting for it caused
the Plan not to be tax qualified at the tinmes pertinent to this
case. Although we have doubts that an ERI SA plan that is presuned
to be tax qualified or has opted to obtain a tax qualification
letter fromthe I RS can becone disqualified other than by the overt
action of the IRS, we assune for purposes of today’ s de novo revi ew
(as have the parties and the bankruptcy and district courts) that
the Plan is not tax qualified.

The Debtor takes the position that her beneficial interest in
the Plan i s excludabl e fromher bankruptcy estate under § 541(c)(2)
of the Bankruptcy Code. This position is prem sed on the facts
that her interest in the Plan, unquestionably a trust, is subject

to a restriction prohibiting alienation (transfer) and that the

’ See supra note 4.



restriction is enforceable under ERI SA, a nonbankruptcy |aw
Section 541(c)(2) provides:

A restriction on the transfer of the

beneficial interest of the debtor in a trust

t hat IS enf or ceabl e under appl i cabl e

nonbankruptcy law is enforceable in a case

under this title.8

The Trustee objected to the Debtor’s exclusion of her interest
in the Plan, but the bankruptcy court overruled that objection on
the basis of 8§ 541(c)(2), holding that the Plan is “ERI SA-
qualified” and that its tax qualification —or |lack thereof —is
i mmateri al . Specifically, the bankruptcy court rejected the
Trustee's contention that to be an “ERI SA-qualified pension plan,”?®
the Plan had to be tax qualified under the Internal Revenue Code.
The Trustee appealed to the district court, which affirnmed the
bankruptcy court. The Trustee thentinely filed a notice of appea
to this court.
1.
Anal ysi s

A. St andard of Revi ew

When a ruling by the bankruptcy court that has been appeal ed
to and ruled on by the district court is appealed to us, we perform
the sane appellate review as did the district court: W exam ne

t he bankruptcy court’s findings of fact under the clearly erroneous

8 11 U.S.C. 8§ 541(c)(2).
® Patterson v. Shumate, 504 U.S. 753, 765 (1991).
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standard, and we exam ne that court’s |egal determ nations under

the de novo standard.!® The sole issue on appeal of this case —
whet her a bankruptcy debtor’s beneficial interest in an ERI SA
retirement plan that contains an anti-alienation provision is

excl udabl e from the bankruptcy estate under § 541(c)(2) when the
ERI SA plan in question is not or may not be qualified for tax

pur poses under the Internal Revenue Code —is purely a | egal one.

Consequently, our reviewin this case is plenary.

B. Property Excludable fromthe Bankruptcy Estate

Under the well-known schene of the Bankruptcy Code, al
property and interests in property owned by the debtor at the tine
the petition in bankruptcy is filed (and, in sone instances, for a
short period prior thereto) are available to satisfy clains of
creditors and costs of the proceedi ngs unless such assets are (1)
“excluded” fromthe bankruptcy estate altogether, or (2) included
in the bankruptcy estate but “exenpted” from use in satisfying
clains of creditors and other authorized charges. As the Debtor in
the instant case has clainmed — and the bankruptcy and district
courts have all owed —the exclusion of her beneficial interest in
the Plan from her bankruptcy estate, we never reach the issue of

exenpti ons: Exenptions cone into play only when property is

included in the bankruptcy estate and is sought to be used to

satisfy clains of creditors; by definition, excluded property never

10 Nationwide Mut. Ins. Co. v. Berrynman Prods, Inc. (ln re
Berryman), 159 F.3d 941, 943 (5'" Cr. 1998).
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forms part of the bankruptcy estate and thus need not to be tested
for exenpt status.

Under the equally well-known schene of ERI SA provisions in
Title 29 of the U.S. Code identify the various types of ERI SA pl ans
and speci fy what nust be included in such plans; on the other hand,
provisions in Title 26 specify what nust be included in an ERI SA
plan for it to be “qualified” for tax purposes and thus be subject
to special tax provisions that entitle the plan’s sponsors and
participants to tax benefits provided under ERI SA Qbvi ousl y,
ERISA is a largely parallel, dual system jointly adm nistered by
the Departnent of Labor and the Departnent of the Treasury, and
statutorily bifurcated into Titles 26 and 29 of the U S. Code.
Mor eover, many provisions and requirenents found in Title 29 are
replicated in Title 26. Prom nent anong such twin provisions is
the requirenent that an ERI SA enpl oyee pensi on benefit plan contain
a restriction on alienation of the beneficial interests of the
participants inthe plan.* Cearly, an ERISAplan |like Honme Care’s
is required to have an anti-alienation clause; |ikew se, for such
a plan to be “qualified” for tax purposes, it nust contain an anti -

al i enati on cl ause.

11 Conpare 8§ 206(d) (1) of ERISA, which states that “[e]ach
pension plan shall provide that benefits provided under the plan
may not be assigned or alienated,” 29 U S.C. 8§ 1056(d)(1), with 8§
401(a) (13) of the Internal Revenue Code, which states as a
general rule that “[a] trust shall not constitute a qualifed
trust under this section unless the plan of which such trust is a
part provides that benefits provided under the plan nay not be
assigned or alienated,” 26 U S.C. § 401(a)(13).
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Nowhere in ERI SA, however, is there a requirenent that, to be
an ERI SA plan and thus be governed by ERI SA, a plan nust be tax
qualified. Indeed, the converse is true: An ERISA plan that is
not or may not be tax qualified nevertheless continues to be
governed by ERI SA for essentially every other purpose.?? It would
be perverse, indeed, if the negligent or intentional act of an
ERI SA pl an sponsor, adm nistrator, or other fiduciary, that results
in disqualification for tax purposes could, ipso facto, renove the
pl an — and t hus t he benefi ci al interests of t he
enpl oyees/ participants — from the aegis of ERISA and its
protections of the very interests for which the |egislation was
adopted and is admnistered in parallel by the Treasury and Labor
Departnents. The instant case is a perfect exanple: Wre the rule
ot herwi se, the Debtor’s beneficial interest in her ERI SA enpl oyee
pension benefit plan, replete with restrictions on voluntary and
involuntary alienation and thus facially excludable from the
Debtor’s bankruptcy estate under 8§ 541(c)(2) of the Bankruptcy
Code, <could be stripped of all ER SA protection, including
enf or ceabl e nonbankruptcy restrictions on transfer, by the failure
of her enpl oyer —beyond any control of the Debtor —to maintain
tax qualification of the Plan.

Al t hough the excell ent and conprehensive appel |l ate briefs of

the parties contain detailed analyses of the statutory and

2 See, e.qg., Baker v. LaSalle, 114 F.3d 636, 641 (7'" Gr.
1997) (“[V]iolations of ERI SA do not nake ERI SA i napplicable.”).
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jurisprudential developnent of this area of the law, we are
satisfied that consideration of two opinions —one fromthe United
States Suprene Court and the other fromthe U S. Court of Appeals
for the Seventh Crcuit —provide all the guidance and precedent
needed to decide this appeal, which presents a matter of first
inpression in this circuit.

The questi on whether the beneficial interest of a debtor in an
ERI SA retirenent plan and trust that contains an ERI SA-appropri ate
and ERI SA-enforceable restriction on transfer conmes within the
anbit of 8§ 541(c)(2)’s exclusion was answered definitively and in

the affirmative by the United States Suprene Court in Patterson v.

Shunat e. 13 The Court held wunequivocally that § 541(c)(2)’'s
requi renent that arestriction on transfer of a beneficial interest
of the debtor in a trust be enforceable “under applicable
nonbankruptcy law is not limted to enforceability under state
law, it suffices that such a restriction in an “ERI SA-qualified
pensi on plan”'* be enforceable under sone federal |aw other than
bankruptcy | aw —there, as here, ERISA. In its opinion, however,
the Court inadvertently opened another jurisprudential Pandora’ s
Box when, for reasons that are not apparent to us, it coined the
phrase “ERI SA-qualified pension plan” which appears nowhere in

ERI SA's statutory | anguage. The phrase is neither a termof art

13 504 U.S. 753 (1992).
14 |d. at 765.



nor a defined term for purposes of ERISA. Mreover, 8 541(c)(2)
makes no reference to ERI SA, much |l ess to an ERI SA-qualified pl an.
Nevert hel ess, one line of Patterson progeny conprises a body of
jurisprudence concerning a question not answered in Patterson:
Whet her, to be “ERI SA-qualified,” the plan nust be “qualified” for
tax purposes.® For present purposes, it suffices to note that
bankruptcy courts and district courts have answered that question
bot h ways.

To date only one federal court of appeals has addressed the
tax qualification issue head on: the Seventh Crcuit, in Baker v.
LaSall e.® The operable facts in Baker are on all fours with those
we consi der today.! G ven the congruency of the cases, we find it
appropriate to quote one |lengthy but dispositive paragraph from
Judge Easterbrook’s opinion in Baker:

Patterson states its holding this way: “a

debtor’s interest in an ERI SA-qualified
pensi on pl an may be excluded fromthe property

15 The ERI SA plan considered in Patterson was tax
qualified, so, alone, Patterson does not dispose of this aspect
of the instant case.

16 114 F.3d 636 (7" Cr. 1997).

7 Indeed, the equities —frequently a consideration in
di sposi ng of bankruptcy cases —weigh nore heavily in favor of
the Debtor here than they did for the plan participant in Baker.
The enpl oyee whose beneficial interest in Baker’s enpl oyee
pension benefit plan was at issue there was a maj or stockhol der
in the conpany that sponsored the ERI SA plan in gquestion and was
a party to transactions that brought that plan’s tax
qualification into question. |In contrast, the Debtor here was a
comon | aw enpl oyee of the Plan’s sponsor, Honme Care, conpletely
renote fromthe managenent of the Conpany and the Pl an.
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of the bankruptcy estate pursuant to 8§
541(c)(2).” 504 U S at 765, 112 S. C. at
2250. What is an “ERI SA-qualified” plan? The
term does not appear in the statute, and its
provenance i s nysterious. Sone plans are tax-
qualifi ed, a term of art neaning that
contributions to the plan are deductible at
the corporate level and not taxed to the
enpl oyee until the plan distributes benefits.
Taxation has nothing to do with the question
at hand, however. Most |likely, the Court used
“ERI SA-qual i fied” to mean “covered by
Subchapter | of ERISA.” Not all pension pl ans
need contain an anti-alienation clause. See
29 U.S.C. § 1003(b). Early inits opinion the
Court referred to “the anti-alienation
provision required for qualification under 8§
206(d) (1) of ERISA, 29 U.S.C. § 1056(d)(1).”
504 U S at 755, 112 S CO. at 2244.
Under st andi ng “ERI SA-qual i fied” to mean
nothing nore conplex than “containing the
anti-alienation clause required by § 206(d) (1)
of ERI SA” makes the phrase nesh with the topic
of the opinion: whether ERISA is “applicable
nonbankruptcy law.” (Perhaps the term*ERI SA-
qualified” has sone significance el sewhere in
the law, our discussion of its scope applies
only to the question whether a creditor can
reach funds in bankruptcy.)?8

Quite literally, everything contained in the quoted paragraph from
Baker applies here.

As Judge Easterbrook went on to observe, “Subchapter | of
ERI SA covers every ‘enployee benefit plan’ established by an
enpl oyer engaged in interstate conmerce, with five exceptions.”?®
Li ke the plan sponsor in Baker, Honme Care is engaged in interstate
commerce and none of these five exceptions applies to it. ERISA

thus covers the Plan, which —Iike the plan in Baker —contains

18 Baker, 114 F.3d at 638.
19 |d. at 638-39.
10



an ERI SA anti-alienation clause. And, |ike the Seventh Grcuit in
Baker, we are satisfied that “8 541(c)(2) of the Bankruptcy Code
excludes the [P]lan’s value from [the Debtor’s] estate in
bankrupt cy. " 2°
L1l
Concl usi on

We discern no reason to depart from the Seventh Circuit’s
analysis in Baker or to reach a different |egal concl usion. We
agree with the Baker court that taxation and tax qualification of
enpl oyee pension benefit plans have nothing to do wth the
bankruptcy exclusion at issue in this case. Joining the Seventh
Crcuit, we hold for this Circuit that, for purposes of §
541(c)(2)’s exclusion of a debtor’s non-transferable beneficia
interest in an ERI SA enpl oyee pension benefit plan such as Hone
Care’s, the fact that the planis not or may not be “qualified” for

t ax purposes does not preclude excludability.?!

20 1d. at 639.

2L Thi s opinion should not be construed as creating a per
se rule for this Crcuit, nmaking excludable under § 541(c)(2)
every beneficial interest of every participant in every ERI SA
retirement plan and trust that purports to restrict transfer.
Patterson cannot be read as holding that the entire bal ance of
every participant’s beneficial interest in every “ERlI SA-
qualified” plan and trust is ipso facto excludable fromthe
bankruptcy estate of that participant, and this opinion should
not be read that way either. Like the Seventh G rcuit in Baker,
“Iw e do not read Patterson to say that noney readily avail abl e
to participants for current consunption necessarily is
unavail able to repay debts.” Baker at 638. For exanple, we can
conceive of a provision in an ERISA trust entitling the
participant “to invade the principal of a defined-contribution
plan for his own purposes —to take a | oan that can be converted
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AFFI RVED.

to a wwthdrawal for failure to repay, or to accelerate

di sbursenent directly, as many plans provi de once the enpl oyee
reaches a specified age....But because [the Trustee] does not
argue, and the record does not suggest, that [the Debtor]
lawful Iy could have withdrawn any of the funds remaining in [her]
account at the tine the bankruptcy case began, we do not pursue
the question.” 1d.
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