UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30035

GECRCE ELDREDCE; JAN E ELDREDGE LANGUI RAND,
HARTWELL LANGUI RAND,

Pl ai ntiffs-Appellants,
VERSUS
MARTI N MARI ETTA CORP.; ET AL.,
Def endant s,
LUHR BROTHERS, | NC.; MARTI N MARI ETTA MATERI ALS, | NC.,

Def endant s- Appel | ees.
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No. 99-30220

GECRCE ELDREDCE; JAN E ELDREDGE LANGUI RAND,
HARTWELL LANGUI RAND,

Pl aintiffs-Appellants,
VERSUS
MARTI N MARI ETTA CORP.; ET AL.,
Def endant s,

LUHR BROTHERS, | NC.; MARTI N MARI ETTA MATERI ALS, | NC.;
DRAVO BASI C MATERI ALS CO., | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court



For the Western District of Louisiana
March 22, 2000

Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
DeMOSS, Circuit Judge:

Ceorge Eldredge, Janie Eldredge Languirand, and Hartwell
Languirand (col l ectively “Appellants”) appeal the district court’s
orders granting partial summary judgnent to Martin Marietta
Materials, Inc. (“Martin Marietta”), and Luhr Brothers, Inc.
(“Luhr”), and granting summary judgnent to Dravo Basic Materials,
Inc. (“Dravo”). W affirmthe grant of sunmary judgnent to Dravo,
but find that the partial summary judgnent order as to Martin
Marietta and Luhr was not a final judgnent pursuant to Rul e 54(b)
of the Federal Rules of Cvil Procedure and, therefore, we dism ss
Appel l ants’ appeal of that judgnment for Jlack of appellate
jurisdiction.

| .

Appel lants jointly own property |l ocated on the Verm|ion River
i n Louisiana. They claim that various towboat conpanies sued
herei n have trespassed on their | and and damaged the trees and soil
on their property through repetitive use of the trees |ocated on
the property for tying off barges in custody of towboats operated
by these conpanies. According to the deposition testinony of

Ceorge El dredge, he knew that barges were being tied off to the

District Judge of the Northern District of OGhio, sitting by
desi gnati on.



| and and that his father once conplained to the |ocal sheriff in
the m d-1960s about this practice. The sheriff, however, took no
action, and towboat conpani es have continued to use the property in
this manner over the past few decades. In 1993, Hartwell
Langui rand posted si gns warni ng agai nst trespassing, contacted the
Coast Guard to conpl ain about the towboat conpanies, and al so cut
and renoved the ropes and cables that those conpanies had | eft on
the property. The Coast Guard allegedly told Hartwell Languirand
that word woul d be passed around to the various towboat conpanies
regardi ng Appellants’ displeasure with the towboat conpanies’
activities, but barges continued to be tied off to the property.

On April 20, 1998, Appellants filed suit in Louisiana state
court seeking damages and permanent injunctive relief against
Martin Marietta, Luhr, Wulcan Materials (“Vulcan”), and |ngram
Barge Lines, Inc. (“Ingranf).? Ingramrenoved the suit to federal
court based on diversity jurisdiction on May 15, 1998. Appellants
| ater added Dravo as a defendant.

Based on the principle of Iliberative prescription, Martin
Marietta filed a notion for partial summary judgnent, which Luhr
foll owed. Despite opposition from Appellants, the district court
granted Martin Marietta’s and Luhr’s notions for partial sumary
judgnent. Subsequent to this ruling, Dravo filed its own notion
for summary judgnent and incorporated by reference Martin

Marietta' s argunents. That unopposed notion by Dravo was al so

! Appellants |ater accepted Vulcan’s and Ingranis offers of
judgnent pursuant to Rule 68 of the Federal Rules of GCvil
Pr ocedur e.



granted. After Appellants filed separate notices of appeal, the
district court entered judgnents pursuant to Rule 54(b).
1.

Before proceeding to the nerits of Appellants’ appeal, we nust
first consider whether the district court’s rulings were suitable
for entry as final judgnents wunder Rule 54(b) and are,
consequently, appropriate for appellate review. Rule 54(b) allows
a district court “[wjhen nore than one claim for relief is
presented in an action . . . [to] direct the entry of a final
judgnent as to one or nore but fewer than all of the clains or
parties only upon an express determnation that there is no just
reason for delay and upon an express direction for the entry of
judgnent.” Fed. R CGv. P. 54(b). It reflects a balancing of two
policies: avoiding the “danger of hardship or injustice through
delay which would be alleviated by imediate appeal” and
“avoi d[i ng] pieceneal appeals.” PYCA Indus. v. Harrison County
Wast e Water Managenent Dist., 81 F.3d 1412, 1421 (5th Cr. 1996).

To enter a Rule 54(b) final judgnent, the district court nust
have di sposed of “one or nore . . . clains or parties.”? Fed. R
Cv. P. 54(b). That requirenent is jurisdictional, is reviewed de

novo, and may be raised by this court even though the parties my

2 Furthernmore, the district court nmust nake “an express
determnation that there is no just reason for delay.” Fed. R
Cv. P. 54(b). This requirenent is not jurisdictional and is
reviewed for an abuse of discretion. See Samaad v. Cty of Dall as,
940 F.2d 925, 930 (5th Gr. 1991). Were, as here, the parties do
not challenge the propriety of the Rule 54(b) judgnment, we do not
consider sua sponte the district court’s determ nation regarding
del ay. See id.



not have challenged it. See Samaad v. City of Dallas, 940 F.2d
925, 930 (5th Gr. 1991). Additionally, we nust |ook to see
whet her this requirenent is net as to each party or claim See,
e.g., In re Southeast Banking Corp., 69 F.3d 1539, 1548-52 (1l1lth
Cr. 1995) (finding that a Rul e 54(b) final judgnent was i nproperly
entered as to certain rulings because they did not dispose of
distinct clains, but that it was properly entered as to certain
def endants who were conpletely di sm ssed).

Because the district court dism ssed wth prejudice all clains
agai nst Dravo, Dravo was no |onger a party before that court and
the order granting summary judgnment is properly on appeal pursuant
to Rule 54(b). On the other hand, the ruling as to Martin Marietta
and Luhr did not elimnate either as a party because part of
Appel lants’ tort claim i.e., the non-prescribed portion, renains
pendi ng against each of them Hence, for this Court to have
jurisdiction under Rule 54(b), the district court nust have
resolved a distinct “claim for relief” against each of Martin
Marietta and Luhr. The critical issue, then, is whether a statute
of limtations ruling that precludes recovery for a certain past
time period but allows such recovery for another current tine
period creates two distinct clains for purposes of Rule 54(b)’s
requi renent that the district court di spose of one or nore clains.

W have never answered this specific question, and no
definitive fornmulation has emanated fromthe Suprenme Court. The
Court has recognized that “a conplaint asserting only one |egal

right, even if seeking multiple renedies for the alleged violation



of that right, states a single claimfor relief.” Liberty Mit.
Ins. Co. v. Wetzel, 96 S. C. 1202, 743 n.4 (1976). And several
years ago, it held that separate clains could arise out of the sane
transaction and occurrence. See Cold Metal Process Co. v. United
Eng’g & Foundry Co., 76 S. C. 904 (1956). But those judicia
crunbs have failed to lead the circuit courts to a concensus as to
the handling of this confusing area of | aw.

I nstead, various nethods to determ ne what constitutes a
“claim for relief” for purposes of Rule 54(b) have percol ated
anongst the circuits. One approach “focuse[s] upon the possibility
of separate recoveries under arguably separate clains.” Sanmaad,
940 F.2d at 931. |If the alleged clains for relief do not permt
nmore than one possible recovery, then they are not separately
enforceable nor appropriate for Rule 54(b) certification. See
Brandt v. Bassett (In re Southeast Banking Corp.), 69 F.3d 1539,
1547 (11th Gr. 1995) (concluding that allegations seeki ng danages
agai nst hol ding conpany’s directors for failing to consider nerger
possibilities over several years stated one cl aim because relief
could only be recovered once); Local P-171, Anmalgamated Meat
Cutters v. Thonpson Farnms Co., 642 F.2d 1065, 1070 (7th G r. 1981)
(Wsdom J.) (“At a mninmum clains cannot be separate unless
separate recovery is possible.”).

Anot her approach “concentrate[s] on the facts underlying the
putatively separate clains.” Samaad, 940 F.2d at 931. If the
facts underlying those clains are different, then those clainms my

be deened separate for Rule 54(b) purposes. See Jack Walters &



Sons v. Morton Bldg., 737 F.2d 698, 702 (7th Cir. 1984)); see al so
Purdy Mobile Honmes, Inc. v. Chanpion Hone Builders Co., 594 F.2d
1313, 1316 (9th Gr. 1979). “By the sane token, if there is a
great deal of factual overlap between the decided and the retained
clains they are not separate, and appeal nust be deferred till the
latter are resolved.”® Jack Walters & Sons, 737 F.2d at 702. A

prime basis for the factual approach is “to spare the court of

appeals from having to keep relearning the facts of a case on
successi ve appeals.” Id.
Finally, at least one circuit has expressed that clains are

not distinct when they are so closely related that they would

fall afoul of the rule against splitting clains if brought

separately. Tol son v. United States, 732 F.2d 998, 1001 (D.C
Cir. 1984) (quoting Local P-171, 642 F.2d at 1071).

W have yet to resolve which anongst these nethods is the
preferable nethod of discerning what a claimis for purposes of
Rule 54(b), and we decline to do so today. Rather, in this
unsettled area of the law, we sinply note the inportant cases and
conpeting nethods in existence and earmark them as gui deposts for
future deliberations. W now turn to the case at hand.

In a case analogous to the present situation, the Seventh

Circuit utilized a factual approach to review the propriety of a

3 Although in Cold Metal Process, the Suprene Court held that
separate clainms could arise out of the sane transaction and
occurrence, that view does not necessarily conflict with the
factual approach. See, e.g., Mnority Police Oficers Ass’'n v.
City of South Bend, 721 F.2d 197, 200-01 (7th G r. 1983).
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district court’s decision to enter a Rule 54(b) final judgnent
after issuing a statute of limtations ruling. See Mnority Police
Oficers Ass'nv. Cty of South Bend, 721 F.2d 197 (7th Gr. 1983).
Under the facts of that case, the district court had barred
liability for racially discrimnatory acts beyond a certain tine
period, but it had allowed the plaintiffs to proceed wth
all egations based on nore recent acts. The Seventh GCircuit
conceded that “[i]n a purely verbal sense [the] ruling[] disposed
of [a] separate clainf],” id. at 201, and that “a separate judgnent
could in principle be entered on each claim” id. at 200. However,
the court nentioned two points that mlitated against finding
separability: (1) the presunption was against characterizing a
pl eading as containing nultiple clains for relief rather than a
single claim and (2) the acts fromthe earlier tine period would
be adm ssible to prove that the later acts were discrimnatory,
thus resulting in near-conplete “factual overlap” between the
al | eged cl ai ns. See id. at 200-01. Wth such an overlap, the
Seventh Circuit reasoned that it would still have to relearn the
sane set of facts if and when the tinely allegations were appeal ed
fromthe district court’s final judgnment. As aresult, the Seventh
Circuit found that the Rule 54(b) final judgnent was i nproper.

W find the Seventh Circuit’s analysis in Mnority Police
O ficers instructive and conclude that Rule 54(b) was inproperly
applied as to Martin Marietta and Luhr. In the instant case, facts
pertaining to the prescribed portion of Appellants’ claim my

conceivably be admtted in the pending district court trial to



buttress Appellants’ allegations that Martin Mrietta and Luhr
trespassed and danmaged the Vermlion property wthin the
prescription period. Those facts may include any evidence
identifying the two conpanies as past trespassers or suggesting
that they had a habit or routine of tying off to Appellants
property. In addition, any cal cul ati on of danages arising fromthe
non-prescri bed portion of Appellants’ claimwll invariably require
a consideration of the facts prior to April 20, 1997, to determ ne
t he extent of dammges caused within the prescription period.?*

Hence, we perceive a strong factual overlap between the
prescribed and non-prescribed portions of Appellants’ claim
Accordi ngly, the appeal of the partial summary judgnment in favor of
Martin Marietta and Luhr is dismssed for want of jurisdiction.?®

L1l

Since the appeal of Dravo's summary judgnent is properly

before this Court, we nust review that judgnment de novo to

determ ne whether, view ng the evidence in the non-novant’s favor,

4 The intertwined nature of the damages calculation is
reinforced by the fact that Appellants essentially seek one total
recovery for the alleged cunulative damages caused to their
property. That fact also conports with the single recovery test
enunci ated i n Sout heast Banking, further belying the existence of
multiple clains in the present case.

5> In their brief, Appellants also inply that this court may
have jurisdiction pursuant to 28 U.S.C. § 1292(a) & (b). They do
not actually discuss those subsections but nerely refer to themin
the Statenment of Issues portion of their brief. An appel | ant,
however, abandons all issues not raised and argued in its initial
brief on appeal. See Cinel v. Connick, 15 F.3d 1338, 1345 (5th
Cir. 1994); United States v. Ballard, 779 F.2d 287, 295 (5th Cr
1986) (“Notice pleading does not suffice for appellate briefs.”).
We, therefore, refrain from addressing these points.
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there is no genuine issue of material fact and whet her the novant
is entitled to judgnent as a matter of |aw See Owsley v. San
Antonio Indep. Sch. Dst., 187 F.3d 521, 523 (5th Cr. 1999),
petition for cert. filed, 68 U S. L.W 3491, (U S Jan. 18, 2000)
(No. 99-1205). The district court granted sunmary judgnent for
Dravo based on |i berative prescription. Under Louisiana Cvil Code
article 3492, “[d]elictual actions are subject to a liberative
prescription of one year.” La. Cv. Code Ann. art. 3492. *“Wen
damage i s caused to i mmovabl e property, the one year prescription
comences to run fromthe day the owner of the immovable property
acqui red, or should have acquired, know edge of the damage.” La.
Cv. Code Ann. art. 3493. The defendant has the burden of proving
that a tort claimhas prescribed. See D xon v. Houch, 466 So. 2d
57, 59 (La. C. App. 1985). If the defendant proves that one year
has passed between the tortious acts and the filing of the | awsuit,
then the burden shifts to the plaintiff to prove an exception to
prescription. See id. at 60.

Here, Dravo satisfied its burden by offering uncontradicted
evidence that it had not conducted any operations in Louisiana
since 1995; thus, at | east one year had passed between any possible
tort by Dravo and the filing of Appellants’ suit. Appel | ant s
t hough, contend that two exceptions apply. First, they argue for
the application of the doctrine of contra non valentem  Second,

they maintain that Dravo’s acts were a continuing tort.
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Under the doctrine of contra non valentem the prescription
period does not run when “the cause of action is not known or
reasonabl y knowabl e by plaintiff, even though his i gnorance was not
i nduced by defendant.” Landreneau v. Fruge, 598 So.2d 658, 662
(La. . App. 1992) (citing Corsey v. State Dep’'t of Corrections,
375 So. 2d 1319, 1321-22 (La. 1979)). As a judicial exception to
the statutory rule of prescription, Louisiana courts strictly
construe this doctrine and only extend its benefits upto “the tine
that the plaintiff has actual or constructive know edge of the
tortious act.” Bergeron v. Pan Anerican Assurance Co., 731 So. 2d
1037, 1042 (La. C. App. 1999). That is defined as “‘the tine at
which the plaintiff has information sufficient to excite attention
and pronpt further inquiry.’” Id. (quoting National Council on
Conpensation Ins. v. Quixx Tenporary Servs., Inc., 665 So. 2d 120,
124 (La. Ct. App. 1995)).

Based on the sunmary judgnent evidence, we find that
Appel lants may not receive the benefits of contra non val entem
According to deposition testinony, Eldredge knew that his father,
the predecessor-in-title to Appellants, had noticed damage to the
trees caused by the barges starting in the md-1960s, and that his
fat her had conplained to the sheriff. The sheriff, though, took no
action, and |ikewi se, the father took no further legal steps to
stop the towboat conpanies from trespassing and danagi ng the
Verm | ion property. In 1993, Hartwell Languirand al so observed
damage to the trees and conplained to the Coast Guard. He

requested infornmation about the towboat conpanies causing the
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damage, but the Coast CGuard was unable to provide himwth the
busi nesses’ nanes because he failed to provide enough information
about the boats. Al t hough he knew of the damage, Hartwell
Languirand did not file suit until 1998. Appellants clearly had
know edge of the tort, at least since 1993, and chose not to
exercise their duty to seek out those responsible for their injury
in atinmly mnner. See Tilley v. Kennedy, 605 So. 2d 226, 228
(La. C. App. 1992) (finding that clainms of property danage from
defective nud were barred because the plaintiffs were told before
the prescription period that the nud was causi ng property danage).

As for the second exception, Appellants assert that the
continuing tort doctrine should apply in the present case. Under
this doctrine, when tortious conduct and resulting danages are of
a continuing nature, prescription does not begin to run until the
conduct causing the damages is abated. See Doe v. Doe, 671 So. 2d
466, 469 (La. Ct. App. 1995). *“Typically, courts have found torts
to be continuous in nature where each individual act would not
necessarily give rise to a cause of action; but instead, the
cunul ative effect of regularly-occurring or continuous actions
results in successive damages fromday to day.” Hunter v. Tensas
Nursing Honme, 743 So. 2d 839, 842 (La. C. App. 1999). Again, this
doctrine does not apply in Dravo’'s case. Appel  ants have not
di sputed Dravo’s contention that it did not engage in activity near
the property wthin one year of when the suit was filed.
Therefore, Dravo cannot have commtted a continuing tort that

extends into the prescription period, and Appellants’ action has
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prescri bed.
| V.
For the reasons assigned, we affirmthe district court’s award
of summary judgnent to Dravo on the grounds of |iberative
prescription and di sm ss the appeal of the partial sunmary judgnent

in favor of Martin Marietta and Luhr for want of jurisdiction.
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