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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30027

United States of Anerica,

Pl ai ntiff-Appellant,
VERSUS
M chael O Keefe, Sr., Eric Schm dt, John O Brien, and

Gary Bennett,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

March 9, 1999

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.

PER CURI AM

It is ordered that the notion of appellant for tenporary

stay pendi ng appeal is GRANTED.

DENNI'S, G rcuit Judge, dissents for the reasons attached.



DENNI'S, G rcuit Judge, dissenting:

The defendants applied to the district court to continue
bail pending their appeals fromtheir convictions and sentences
for mil and wire fraud and rel ated of fenses. The district court
granted their applications, and the defendants were rel eased
after posting bonds of $1 million (O Keefe), $500,000 (Schm dt),
$500, 000 (O Brien) and $250,000 (Bennett). The governnment
appeal ed fromthe district court’s order as authorized by 18
UsS C § 3731.

Rul e 9(b) of the Federal Rules of Appellate Procedure
provides that “[a]pplication for release after a judgnent of
conviction shall be made in the first instance in the district
court.” In reviewng the district court’s decision, a court of
appeals is free to nake an i ndependent determ nation on the
merits of the prisoner’s application. United States v. d ark,
917 F.2d 177, 179-80 (5th Cr. 1990); United States v. Hawkins,
617 F.2d 59 (5th Gr.), cert. denied, 449 U S. 952 (1980);
United States v. Provenzano, 605 F.2d 85, 92-93 (3rd Gr. 1979).
However, the district court’s conclusion is entitled to “great
deference.” Harris v. United States, 404 U S. 1232, 1232 (1971);
United States v. Aiver, 683 F.2d 224, 235 (7th Cr. 1982);
United States v. G gax, 605 F.2d 507 (10th Gr. 1979); United
States v. Provenzano, 605 F.2d at 91-92. See United States v.
Crabtree, 754 F.2d 1200 (5th G r. 1985).

To obtain rel ease pendi ng appeal, a convicted defendant nust

establish four factors: (1) that he is not likely to flee or pose
a danger to the safety of others; (2) that the appeal is not for
pur pose of delay; (3) that the appeal raises a substanti al
question of law or fact; and (4) that the substantial question,

if decided favorably to the defendant, is likely to result in
reversal, in an order for a newtrial, in a sentence w thout

puni shnment, or in a sentence with reduced inprisonnent. 18 U S. C



8§ 3143(b). United States v. dark, 917 F.2d at 179. |In its order
admtting the defendants to bail pending appeal, the district

court found that the defendants passed all four prongs of this
test. Reviewing the district court’s witten reasons and oral
statenents at the hearing on this issue with deference, and
i ndependently review ng relevant portions of the record of the
trial and post-trial proceedings, | concur wwth the district
court’s determnations, and would affirmthe district court’s
judgnent admtting the defendants to bail pending their appeals.
In the present case, the only prong of the four-part test
that is problematic or that warrants any discussion is the third
one: whether the defendants’ appeals raise a substantial question
of law or fact, i.e., “‘one of nore substance than woul d be
necessary to a finding that it was not frivolous[;]...a “close”
guestion or one that very well could be decided the other way.’”
United States v. Valera-Elizondo, 761 F.2d 1020, 1024 (5th Cr
1985) (quoting United States v. G ancola, 754 F.2d 898, 901 (11th

Gir. 1985)).

l.

After the jury convicted the defendants of conspiracy, wire
fraud, mail fraud, and noney |aundering, the trial judge, in the
sane order in which he recused hinself, granted the defendants’
motion for a newtrial; several weeks |ater, he denied the
governnent’s notion for reconsideration. The governnent filed an
interlocutory appeal under 18 U S.C. 8§ 3731 contesting the trial
judge’s new trial order and contending that the trial judge’'s
order denying the governnent’s notion for reconsideration was
voi d because of his prior order disqualifying hinmself in the
case. In OKeefe |, a panel of this court held that the district
court judge erred in performng a discretionary act by ruling on
the notion for reconsideration after he had recused hinsel f, but
that the error did not have to be vacated because it was
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“harm ess.”! O Keefe |, 128 F.3d at 891, 892-93. The O Keefe |
panel then proceeded to review the district judge's ruling on the
def endants’ notion for newtrial on the nerits. The panel
concluded that the judge’'s ruling constituted an abuse of
discretion or legal error in that (i) the governnent’s know ng
failure to correct perjured testinony did not violate the

def endants’ due process rights under Napue v. Illinois, 360 U S

264 (1959), because the fal sehoods were not material, i.e., there
was not “a reasonable probability that the jury woul d have
reached a different outcone even had it been fully aware of al

of the alleged inconsistencies and fal sehoods in [the prosecution
W t ness] Donal dson’s testinony,” O Keefe I, 128 F.3d at 898; (ii)
in the absence of a material Napue violation, the trial judge’s
additional findings, viz., that the governnent inpermssibly

del ayed the disclosure of Brady material, that the

i nconsi stencies in prosecution wtness More' s testinony clouded
or weakened the governnent’s case, and that the prosecution
attenpted to m slead the defense by changing the indictnent, were
insufficient to warrant the granting of a newtrial in the
“interests of justice” under Fed. R Crim P. 33.2

! The panel concluded that “harnl ess error” existed because:
(i) little risk of injustice would result fromnot vacating the
denial of the notion for reconsideration and remandi ng the case
to the successor judge, who had been assigned the case, for a
deci sion on the governnent’s reconsideration notion; (ii) a
decision on the nerits of the trial judge s granting of the
defendants’ notion for new trial would serve justice in other
cases because it would clarify an unclear area of the |aw and
adnoni sh district judges as to the inportance of taking no
discretionary actions after recusal; and (iii) thereis little
ri sk of undermning the public’s confidence in the judicial
process. O Keefe I, 128 F.3d 892-93.

2 The O Keefe | panel also found that two of the additional
findings were inherently flawed: (i) the governnent’s delay in
di sclosing the FBI 302 reports of investigative interviews of the
two key prosecution w tnesses, Donal dson and Mbore, containing
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.

The governnent contends that the defendants’ appeal cannot
rai se any “substantial issue of law’ with respect to governnment
m sconduct and perjury by prosecution w tnesses because any such
purported issue is foreclosed by the | aw of the case doctrine.
The governnent argues that United States v. O Keefe, 128 F. 3d 885
(5th Gr. 1997) (O Keefe I), decided upon rules of law that w |
continue to govern the sane issues during the defendants’ appeal

of right fromfinal judgnent. However, whether the | aw of the
case doctrine precludes the direct appeal panel from considering
such issues is itself a threshold “substantial issue of |aw"”
The question of the applicability of the | aw of the case doctrine
is substantial, not only because it is “close” and of nore
subst ance than “non-frivol ous” questions, but also because it
i nvol ves novel issues concerning the recusal of judges, harm ess
error, and the effects of governnent interlocutory appeals in
crim nal cases upon defendants’ fundanmental rights to appeal and
to have a full and fair day in court.

As defined by the Suprene Court, the doctrine of the | aw of

t he case posits that when a court decides upon a rule of |aw,
t hat deci sion should continue to govern the sane issues in
subsequent stages of the sanme case.” This rule of practice
pronotes the finality and efficiency of the judicial process by
‘protecting against the agitation of settled issues.’”
Christianson v. Colt Indus. Operating Corp., 486 U. S. 800, 816

(1988) (citing Arizona v. California, 460 U S. 605, 618 (1983)

excul patory evidence, did not violate Brady by inpairing
defendants’ ability to cross-exam ne those w tnesses, based on
the panel’s review of the record and the absence of any
affirmative finding (other than the conclusion) by the district
judge to that effect, OKeefe |I, 128 F.3d at 898-99; and (ii)
even if the prosecution attenpted to m slead the defense by
redrafting of the indictnent, the defense had too nmuch know edge
of the underlying facts to be msled. |d. at 895-96, 899.
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and 1B J. Moore, J. Lucas, & T. Currier, More's Federal Practice
1 0.404[1], at 118 (2d ed. 1984)).
The | aw of the case doctrine attaches in interlocutory

appeal s only upon matters that have actually been decided. As to
deci sions upon rules of law, the interlocutory appeal establishes
the law of the case. Royal Ins. Co. v. Quinn-L Capital Corp., 3
F.3d 877, 881 (5th Gr. 1993). Factual determ nations in an
interlocutory appeal will generally not establish the | aw of the
case. |d. See 18 Moore’s Federal Practice § 134.20 (3d ed. 1998)
(“Unlike the doctrine of claimpreclusion, the |aw of the case

doctrine does not apply to issues or clains that were not
actually decided; for this reason, failure to raise an issue on
interlocutory appeal should not operate to preclude the issue on
a |later appeal froma final judgnent, even if other issues were
rai sed by the party or an opponent in a permtted interlocutory
appeal .”).

The | aw of the case doctrine applies to an issue that has
actual ly been decided, not to statenents nade by the court in
passi ng, or stated as possible alternatives, or dictum 18
Moore’'s Federal Practice 88 134.20[3], 134.21[2] (3d. ed. 1998)
(citing, e.g., Royal Ins. Co. v. Quinn-L Capital Corp., 3 F. 3d at
880; Geat Lakes Dredge & Dock Co. v. Tanker Robert Watt Ml er,
957 F.2d 1575, 1578 (11th Cr.), cert. denied, 506 U S. 981
(1992)).

When the | aw of the case doctrine is applied by a court to

its own prior decisions, it is properly characterized as
di scretionary in nature. 18 Moore’s Federal Practice 8§ 134.21[1]

(3d ed. 1998). The doctrine “‘nerely expresses the practice of
courts generally to refuse to reopen what has been deci ded, not a
limt to their power.’” Christianson v. Colt Industries, 486 U S.
at 817 (quoting Messenger v. Anderson, 225 U. S. 436, 444
(1912) (Hol nmes, J.)(citations omtted)). “A court has the power
to revisit prior decisions of its own or of a coordinate court in
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any circunstance, although as a rule courts should be loathe to
do so in the absence of extraordinary circunstances such as where
the initial decision was ‘clearly erroneous and would work a
mani f est injustice. Id. (quoting Anderson v. California, 460
US at 618, n.8 (citation omtted)).

In this Crcuit, we have described the nature of the |aw of

the case doctrine and its exceptions in simlar fashion:

Wil e application of the doctrine is discretionary,
this court will generally refuse to revisit a prior
panel’s decision unless “(i) the evidence on a
subsequent trial was substantially different, (ii)
controlling authority has since nade a contrary
decision of the |aw applicable to such issues, or (iii)
the decision was clearly erroneous and would work a
mani fest injustice.”

Free v. Abbott Laboratories, No. 97-31341, 1999 W 926, at *2
(5th Gr. Jan. 19, 1999) (quoting North Mss. Conms., Inc. v.
Jones, 951 F.2d 652, 656 (5th Gr. 1992)). See United States V.

Becerra, 155 F.3d 740, 752-753 (5th Cr. 1998).
Appl ying these principles, it is evident that the

def endants’ appeal and the governnent’s assertion of the | aw of
the case bar raise substantial questions of |law with respect to
whet her the O Keefe | panel conmtted clear error that will work
mani fest injustice by (a) holding that a trial judge’ s |egal
error in know ngly performng a discretionary judicial act in
violation of his own order disqualifying hinself under 28 U S. C
8 455(a) can be “harml ess error” that does not have to be
vacated; and (b) failing to hold that both of the trial judge’'s
rulings, i.e., his grant of the defendant’s new trial notion and
his denial of the governnent’s notion for reconsideration, were
discretionary acts perfornmed in violation of his disqualification
order, that the rulings nust be vacated, and that the case nust
be remanded for further proceedi ngs before a different judge.



(a)

The trial judge disqualified hinself in accordance with 28
US C 8 455(a), which provides that “[a]ny justice, judge, or
magi strate of the United States shall disqualify hinmself in any
proceeding in which his inpartiality m ght reasonably be
questioned.” The O Keefe | panel correctly held that “[o] nce a
judge recuses hinself froma case, the judge nmay take no action
other than the mnisterial acts necessary to transfer the case to
anot her judge, even when recusal is inprovidently decided.”

O Keefe |, 128 F. 3d at 891 (citing “Doddy v. Oxy USA Inc., 101
F.3d 448, 457 (5th Gr. 1996)(holding that judge erred in
vacating recusal order after recusing herself); Mody v. Sinnons,
858 F.2d 137, 143 (3rd Cr. 1988)(stating that judge may only
performthe ‘ housekeepi ng’ duties necessary to transfer a case to

anot her judge after recusing hinself froma proceeding)”).

There is a substantial question, however, whether O Keefe |
clearly erred in holding that a trial judge's discretionary
rulings in a crimnal case in violation of his own order of
disqualification can be harnml ess and nay not require his
infringing orders to be vacated. Before O Keefe I, this court
and other federal courts of appeals had held consistently in both
civil and crimnal cases that such an error requires the
appel l ate court to vacate the offending discretionary order and
to remand the case for reassignnent to a different judge.® See,

3 Doddy v. Oxy USA, Inc., 101 F.3d 448 (5th Cr. 1996),
al t hough problematic, is not inconsistent with the general rule.
The trial judge, who owned Exxon stock, recused herself when
informed that a corporate party had becone affiliated with that
conpany. Later the sane day, she vacated the order of recusal
and took evidence on the relationship of the two corporations.
The evidence indicated that the two corporations had forned a
joint venture but that neither Exxon nor the third entity venture
could be affected by the litigation. The trial judge referred
the question of recusal to the chief judge of the district, who
determ ned that there was no basis for recusal. Under these
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e.g., Mody v. Simons, 858 F.2d 137, 143 (3d Cr. 1988)(“Once a
judge has disqualified hinself, he or she may enter no further

orders in the case. His power is limted to performng
mnisterial duties . * * * A judge who was obliged to recuse
acts outside his jurisdiction [or] conmts a clear error of |aw
Mandamus is thus the proper renedy to vacate the orders of
a judge who acted when he shoul d have recused.”); Stringer v.
United States, 233 F.2d 947, 948 (9th Cr. 1956) (“[ O nce havi ng
disqualified hinself for cause, on his own notion, it was

i ncurable error for the district judge to resune full control and
try the case.”); United States v. Feldman, 983 F.2d 144 (9th Gr.
1992) (A judge cannot order that his recusal froma proceedi ng be

limted to certain aspects or issues of the case. An order
denyi ng conpl ete recusal nust be vacated and the case reassi gned
to a different judge.); MCuin v. Texas Power and Light Co., 714

ci rcunst ances, although technically the trial judge perfornmed a
di scretionary act in vacating her own recusal, the chief judge
coul d and woul d have vacated the recusal in any event, and her
act had no effect upon the parties or the litigation. The trial
judge did not deliberately violate her own recusal order by fully
stepping back into role of trial judge and taking further

di scretionary action in disregard or violation of her initial
recusal. The trial judge's infraction of 8§ 455, if any, was the
kind of “harmless error coommtted by busy judges who

i nadvertently overl ook a disqualifying circunstance” that the
Suprene Court indicated “there is surely roomfor.” Lil]eberg v.
Health Services Acquisition Corp., 486 U. S. 847, 862 (1988).

Mor eover, under 28 U.S.C. 8§ 455(f), added in 1988, after
Lil]jeberg, the trial judge in situations |ike Doddy v. Oxy USA
Inc., supra, may be able to avoid disqualifying herself
al together. Section 455(f) provides that if a judge, after
substantial judicial tinme has been devoted to a matter, discovers
or is apprised that she has a financial interest in a party
(other than an interest that could be substantially affected by
the outcone), disqualification is not required if the judge
di vests herself of that financial interest.

Inre Continental Airlines Corp., 901 F.2d 1259, 1263 (5th
Cir. 1990) is distinguishable because it did not involve a
judge’s deliberate violation of his own disqualification order.




F.2d 1255, 1260-61 (5th Cr. 1983) (A recused judge's order
reassigning case to a particular judge nust be vacated and the
case remanded according to |local practice, or in the absence
thereof, by the senior active judge.); El Fenix de Puerto R co v.
The MY Johanny, 36 F.3d 136, 141 (1st Gr. 1994)(“As a general
rule, a trial judge who has recused hinself should take no other

action in the case except the necessary mnisterial acts to have
the case transferred to another judge. . . . [A] recused judge's
power is limted to perform ng [such] mnisterial duties . ”
(internal quotation marks and citations omtted)). |In fact, in
O Keefe | the governnent relied on these sane authorities in
urging the appell ate panel to vacate the trial judge’s denial of
the notion for reconsideration as void for having been entered
after the judge disqualified hinself. Brief for Appellant,
United States v. O Keefe, No. 96-31181, at 70-74. Consequently,

it is at least a “close” question of “nore substance than woul d

be necessary to a finding that it was not frivolous,” whether
O Keefe | clearly erred in departing fromthe precedents of this
and all other federal circuits which hold that a trial judge’'s
del i berate performance of a discretionary judicial act in
violation of his own order disqualifying hinself nust be vacated.
There is also a substantial question as to whether O Keefe |
clearly erred in concluding that Liljeberg v. Health Services
Acqui sition Corp., 486 U. S. 847 (1988) created a new, speci al
harm ess error test for determ ning whether “any order that a

judge issues after the judge has, or should have, recused hinself
must be vacated.” O Keefe |, 128 F.3d at 892. It may be cogently
argued that Liljeberg does not create a special harmess error
test at all; does not expressly or inpliedly require, by calling
attention to three appropriate equitable considerations for
courts to use in determ ning whether a party should be relieved
of a final civil judgnent under Fed.R Gv.P. 60(b)(6) based on a
judge’s 8§ 455(a) violation, that the same considerations be
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applied outside of the Rule 60(b) notion context; and certainly
does not require or contenplate that Rule 60(b)(6), or those
three equitabl e considerations, be applied in crimnal cases.

In Liljeberg, a party in a civil case filed a notion under
Fed. R Civ.P. 60(b)(6) to be relieved froma final civil judgnent
on the ground that the trial judge, during the trial and
rendition of the judgnent, was, unbeknownst to the novant, a
fiduciary of a university having a substantial financial interest
in the outcone of the case. On the novant’s second appeal to
this court, 796 F.2d 796 (5th Gr. 1986); see also 747 F.2d 1463
(5th Gr. 1984) (unpublished table decision), we granted the
nmotion to vacate the judgnent and renmanded the case for a new
trial or other further proceedings.

On certiorari, the Suprene Court affirned. Lil]eberg v.
Health Services Acquisition Corp., 486 U S. 847 (1988). The
Court addressed the violation of § 455 by the trial judge and the

relief of the judgnment debtor fromthe judgnent under
Fed.R Cv.P. 60(b)(6) in separate parts of its opinion.

First, the Suprenme Court held that a violation of 28 U S. C
8§ 455(a), which requires a judge to disqualify hinself in any
proceeding in which his inpartiality m ght reasonably be
guestioned, occurs when a reasonabl e person, know ng the rel evant
facts, would expect that a judge knew of the circunstances
creating an appearance of partiality, notwi thstanding a finding
that the judge was not actually conscious of those circunstances.
Moreover, in a proper case, 8 455(a) applies retroactively, as
wel | as prospectively, and requires a judge, upon discovering
that he perforned a discretionary judicial act under
circunst ances that would cause an objective observer to question
his inpartiality, to rectify an oversight and to take steps
necessary to maintain public confidence in the inpartiality of
the judiciary. For exanple, such a judge may be required to
disqualify hinself retrospectively and to vacate his

11



di scretionary judicial action in violation of § 455(a). Here,
because there was anple basis in the record to support the
findings of the courts below that an objective observer woul d
have questioned the original trial judge's inpartially, his
performance of discretionary judicial acts at that tine was a
plain violation of the ternms of 8§ 455(a), even though his failure
to disqualify hinself was the product of a tenporary | apse of
menory. 1d. at 859-61

Second, the Court held that under the circunstances of the
case the proper renedy for the 8§ 455(a) violation was to grant
the Rule 60(b)(6) notion of the judgnment debtor to be relieved of
the judgnent and granted a newtrial. | paraphrase nost of the
perti nent paragraph of the Court’s opinion. Wile 8§ 455 itself
does not authorize the reopening of closed civil litigation,
Fed. R Cv.P. 60(b) provides a renedy whereby, in an appropriate
case, a party may be relieved of a final judgnent. |In
particular, rule 60(b)(6) grants federal courts authority to
relieve a party froma final civil judgnent “upon such terns as
are just.” The Court had “previously noted that it provides
courts authority ‘adequate to enable themto vacate judgnents
whenever such action is appropriate to acconplish justice,
Klapprott v. United States, 335 U. S. 601, 614-15 (1949)[civil
imm gration case], while also cautioning that it should only be

applied in ‘extraordinary circunstances,’ Ackermann v. United
States, 340 U. S. 193 (1950)[sane].” Liljeberg, 486 U S. at 863-
64. After setting forth these precepts, the Court concl uded that

pertinent paragraph as follows:

Rul e 60(b)(6) relief is accordingly neither
categorically available nor categorically unavail able
for all 8455(a) violations. W conclude that in
deterni ni ng whet her a judgnent should be vacated [under
Rule 60(b)(6)] for a violation of 8455, it is
appropriate to consider the risk of injustice to the
parties in the particular case, the risk that the
denial of relief will produce injustice in other cases,
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and the risk of underm ning the public’'s confidence in
the judicial process.

Id. at 864 (enphasis added).

It may be forcefully argued that, when the underlined
sentence above is read in the context of the paragraph in which
it occurs and of the opinion as a whole, the reader should
understand that the sentence is intended to apply in the context
of deciding a notion to relieve a party of a civil judgnment under
Rul e 60(b)(6) and that the bracketed words, “under Rule
60(b)(6),” are inplicitly included in the sentence. If so, it is
evident that underlined sentence nerely sets forth sone equitable
principles that the Court deened appropriate for consideration in
determ ning whether a 8§ 455(a) violation creates “extraordinary
circunstances” warranting the relief of a party froma final
civil judgnent under Fed. R CGv.P. 60(b)(6). It is well
recogni zed that a notion for relief froma civil judgnment under
Rul e 60(b) is addressed to the discretion of the court, e.g.,
Hand v. United States, 441 F.2d 529 (5th Cr. 1970)(tax refund
case); Sinons v. Gorsuch, 715 F.2d 1248 (7th Gr. 1983); d arke
v. Burkle, 570 F.2d 824 (8th Cr. 1978), and that equitable
principles may be taken into account by a court in the exercise
of its discretion under Rule 60(b). Bros Inc. v. WE. Gace Maq.
Co., 320 F.2d 594 (5th Cr. 1963); MF Realty L.P. v. Rochester
Assocs., 92 F.3d 752, 756 (8th Cir. 1996).4

In reviewing this court of appeals’ decision in Liljeberg to

4 See 11 Charles Alan Wight et al., Federal Practice and
Procedure 8§ 2857, at 254-57 (2d ed. 1995). “A nunber of cases
say that discretion ordinarily should incline toward granting
rather than denying relief, especially if no intervening rights
have attached in reliance upon the judgnent and no actual

injustice will ensue. The policy of the law to favor a hearing
of alitigant’s claimon the nerits nust be bal anced agai nst the
desire to achieve finality in litigation.” [d. at 255-57

(footnotes omtted).
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grant the Rule 60(b)(6) notion to vacate the judgnent on the
basis of the trial judge’'s 8 455(a) violation, the Suprene Court
used several traditional equitable considerations, as well as the
three it had said were appropriate, to determ ne whet her
relieving the novant fromthe final civil judgnent under Rule
60(b) (6) was the proper renedy for the trial judge s violation.

O the equitable factors customarily used by courts in deciding
60(b) notions, the Suprenme Court considered whether there had
been a tinely request for relief, whether a show ng of speci al
hardship by reason of reliance on the original judgnment had been
made, or whether the delay in seeking relief was to any extent
due to the fault of the Rule 60(b) novant. Liljeberg, 486 U S

at 868-69; See 11 Wight et al., Federal Practice and Procedure 8§
2857, at 256-62 (and cases cited therein); 8§ 2866, at 381-92 (and
cases cited therein). The Suprene Court did not suggest that

there had been an error in the court of appeal’s decision that
needed to be reviewed under a harm ess error rule. The words
“harm ess” and “error” do not appear in this part of the opinion.
Lil]eberg, 486 U. S. at 868-70. |In approving of the court of
appeal ' s decision, the Suprene Court called it “an em nently
sound and wi se disposition of this case,” id. at 870, not one
that was free of “harm ess error.” Thus, the Court’s opinion as
a whole clearly indicates that the three factors it nentioned as
“appropriate to consider” were not neant to be used as a
freestanding “harm ess error” rule, but as a non-exclusive |ist
of equitable considerations, which courts may use along with
ot her established equitable precepts, to guide sound and wW se
exercise of judicial discretion in deciding Rule 60(b)(6) notions
based on 8§ 455 viol ati ons.

Consequently, there is at least a “substantial” or “close”
gquestion whether O Keefe | was clearly m staken in reading the
t hree appropriate considerations nentioned in Liljeberg in
isolation as creating a new special freestanding “harmnml ess error”
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rule, not confined to the context of Rule 60(b)(6) notions, but
applicable to all civil and crimnal cases involving § 455
violations. Such a broad, discretionary “harm ess error” rule
woul d be radically different in | anguage, focus and purpose from
the harm ess error rules of Fed. R Cv. P. 61 and Fed. R Crim
P. 52(a).®> Furthernore, there is a substantial question whether
O Keefe | was clearly in error because it applied the equitable

5In general terns, harm ess error analysis usually calls
upon a review ng court, either trial or appellate, to set aside a
verdict or to disturb a judgnent when an error affects the
substantial rights of the unsuccessful party, and to disregard
any error which does not, |eaving the judgnent undi sturbed. See
Fed. R Cv.P. 61 and Fed. R CrimP. 52(a). It is doubtful that any
verbal formulation can avoid the subjectivity that necessarily
i nheres in determ ning whether an error has affected the
substantial right of a party. 11 Charles Alan Wight et al.
Federal Practice and Procedure § 2883, at 445-46 (2d ed. 1995).
Two of the best short attenpts have been nmade by Judge Traynor
and Justice Rutledge. See Roger Traynor, The Riddle of Harm ess
Error 35 (1970)(“[U nl ess the appellate court believes it highly
probable that the error did not affect the judgnent, it should
reverse.”); and Kotteakos v. United States, 328 U. S. 750, 760
(1946) (Rutledge, J.) (“Do not be technical, where technicality
does not really hurt the party whose rights in the trial and in
its outcone the technicality affects.”), cited in 11 Wight et
al ., Federal Practice and Procedure 8§ 2883, at 445-47. Thus, a
harm ess error determ nation is concerned mainly with whether an
error has affected the outcone of a case to the substanti al
di sadvant age of the losing party.

On the other hand, exercising discretion in deciding whether
to relieve a party froma final civil judgnment under Rule
60(b) (6) because of a judge’'s 8§ 455(a) violation does not involve
a determ nation of whether the violation affected the outcone of
the case. Instead, it involves the consideration of a nore
conpl ex constellation of factors, including the inpact that
denying or granting relief wll have upon the val ues of justice
for both parties, the deterrence of judicial msconduct, the
appearance of justice and the integrity of the courts.
Consequently, the considerations nentioned in Liljeberg, i.e.,
risks of injustice to the parties, injustice in other cases, and
the underm ning of confidence in the courts, are pertinent and
useful to the exercise of judicial discretion under Rule 60(b)(6)
and 8 455, but they are not particularly relevant or hel pful to a
harm ess error determ nation
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factors in the underscored sentence, not as a harmnless error
rule, but as a talisman giving it the extraordi nary power and
discretion to skip over affirmng or vacating the trial judge’s
ruling on the notion to reconsider to review on the nerits the
trial judge's granting of a newtrial.®

Al t hough the Suprene Court’s Liljeberg opinion refers to
harm ess error in passing at one point, it nmay be argued that it
is highly doubtful that the court intended to establish a new or
special harmess error rule for all cases involving 8455
violations. At the end of Part Ill, in which the Court anal yzed
8 455 and concluded that the trial judge in Liljeberg plainly
violated the statute, the Court added:

A conclusion that a statutory violation occurred
does not, however, end our inquiry. As in other areas
of the law, there is surely roomfor harm ess error

6 The harm ess error rule calls upon a reviewing court to
(1) disregard a harmless error, viz., one that does not really
hurt the conplaining party or affect the outcone of the judgnent
or order conplained of, and (2) |l eave undisturbed, i.e., to
affirm an order or judgnent affected only by harm ess error. See
11 Wight et al., Federal Practice and Procedure 8§ 2883; 12
Moore’'s Federal Practice 8 61.02 (3d ed. 1998). QO Keefe | used
the equitable factors to take the first step in applying a
harm ess error rule by disregarding the trial judge' s error of
law in violating his own disqualification order, but O Keefe |
did not follow through with the second step required by a
harm ess error rule, i.e., affirmng the trial judge's ruling on
the notion for reconsideration and remandi ng for further
pr oceedi ngs. Instead, O Keefe | left the second part of its
“so-call ed” harnl ess error operation undone, skipped over the
usual step of affirm ng an order or judgnent free of harnfu
error, to areviewof the nerits of the trial judge s ruling on
the notion for a newtrial. Based on that nerits review O Keefe
| vacated the new trial order and, sub silentio, vacated the
trial judge’s ruling on the notion to reconsider that it had
earlier found to be affirmable as harml ess error, and denied the
defendant’s notion for newtrial on the nmerits and with
prejudi ce. Thus, the convolutions and non sequiturs involved in
O Keefe |'s application of what it m scharacterized as a harnl ess
error rule underscore that there is a substantial question as to
whet her that panel’s decision was clearly erroneous.

16



comm tted by busy judges who inadvertently overl ook a

di squalifying circunstance.[ FN9] There need not be a

draconi an renedy for every violation of § 455(a). It

woul d be equally wong, however, to adopt an absol ute

prohi bition against any relief in cases involving

forgetful judges.
Liljeberg, 486 U S. at 862. |In footnote 9 the Court stated that
“[l]large, multidistrict class actions, for exanple, often present
judges with unique difficulties in nonitoring any potenti al
interest they may have in litigation.” [d. at 862 n.9. In this
connection the Court cited Union Carbide Corp. v. U S. Cutting

Service, Inc. 782 F.2d 710, 714 (7th Cr. 1986); In re Cenent and

Concrete Antitrust Litigation, 515 F. Supp. 1076, 1080 (D. Ariz.
1981), large class actions in which the trial judges discovered

for the first time, well into the litigation, that each of their
spouses owned a relatively snmall amount of securities in a nenber
of the class. These cases, however, hinged upon potenti al
8455(b) (4) (financial conflict of interests) violations rather

t han 8455(a) (appearance of partiality) infractions. Thus, the
Court’s vague references to “roomfor error conmtted by busy

j udges who inadvertently overl ook a disqualifying circunstance,”
and the | ack of need for “a draconian renedy for every violation
of 8455(a),” or the wong of an “absol ute prohibition agai nst any

relief in cases involving forgetful judges,” do not appear to
formulate a rule at all. Rather, the coments appear to be a
precautionary dictumthat, in enforcing 8 455(a)&(b), inadvertent
vi ol ati ons under extenuating circunstances, as opposed to sheer
forgetful ness, may sonetines be di sregarded as harnl ess.

The Court’s Part 1l dictumon harm ess error occurs
separately and apart fromits discussion in Part IV of relieving
a party froma final civil judgnment under Rule 60(b)(6), in
appropriate equitable and extraordi nary circunstances, as a
remedy for a judge’s 8455(a)violation. Part |1l nakes but one

mention of Rule 60(b)(6), and it is revealing. In footnote 9,
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after observing that large, multidistrict class actions often
present judges with unique difficulties in nonitoring any
potential interest they may have in the litigation, the Court
said, “[o]f course, notwithstanding the size or conplexity of the
litigation, judges remain under a duty to stay inforned of any
personal or fiduciary financial interest they nay have in cases
over which they preside. See 28 U S.C. § 455(c). The conplexity
of determning the conflict, however, may have a bearing on the
Rul e 60(b)(6) extraordinary circunstance analysis.” 1d. at 862
n.9. The Court did not refer to the Rule 60(b)(6) extraordinary
circunstances analysis as a harmess error rule. And the Court
did not anywhere suggest that the equitable considerations
involved in the Rule 60(b)(6) extraordinary circunstances

anal ysis discussed in Part |1V of the opinion may be used in other
contexts as a harm ess rule. The Court does not regard the two
conceptions as fungible; and a very strong argunent can be made
that courts of appeals should not either.

Finally, there is a substantial question as to whether it
was clearly erroneous for O Keefe | to conclude that the Suprene
Court in Liljeberg, a civil action, held that Fed.R G v.P.

60(b) (6) notions, or the equitable principles appropriate for use
in deciding them may be used to relieve a party of a final
judgnent or order in a crimnal case. Federal Rules of Cvil
Procedure 1 and 81 provide that those rules shall apply to al
suits of a civil nature, whether cognizable as cases at law or in
equity except those specifically excepted. Federal Rule of G uvil
Procedure 60(b), therefore, sinply does not provide for relief
froma judgnent in a crimnal case. See United States v. ©Msavi,
138 F. 3d 1365, 1366 (11th Cr. 1998). A crimnal conviction can
be attacked by notion under 28 USC § 2255, but only for errors of
constitutional dinension. See 13A Wight et al., Federal Practice
and Procedure, 8 3550 (1998 Supp.).
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(b)

Under 8§ 455(a), grounds for a judge to disqualify hinself
ari se whenever his inpartiality m ght reasonably be questi oned;
and, even if the judge was not aware of the circunstances
creating an appearance of partiality when it occurred, once he
realizes that the inpropriety existed he is called upon to take
steps necessary to nmaintain public confidence in the inpartiality
of the judiciary; in a proper case, the judge nay be obliged to
disqualify hinself retroactively and to vacate any orders entered
during the tinme that a reasonabl e person woul d harbor doubts
about the judge's inpartiality. Liljeberqg, 486 U S. at 860-61;
Health Services Acquisition Corp. v. Liljeberg, 796 F.2d 796, 802
(5th Gr. 1986); Myody v. Simons, 858 F.2d 137 (3d Cr. 1988);
Hall v. Small Business Adm nistration, 695 F.2d 175, 179 (5th
Cr. 1983).

In the present case, the trial judge' s 82 page witten

menor andum and order contains both his order granting defendants’
motion for a newtrial and his order recusing hinself fromthe
case. The nenorandum and order clearly indicates that the trial
judge fornmed the intention to grant the newtrial and to recuse
hi msel f either during the oral argunent on the notion for new
trial or at sone tinme before the witten order was prepared and
filed. The trial judge's witten nenorandum and order states:
“Al t hough based on the extensive briefs filed by all the parties
| was prepared to deny the defendants’ notion for a new trial,
follow ng oral argunent | am now persuaded that a new trial is
t he proper renmedy under the circunstances.” Menorandum and O der
at 80 (footnote omtted). In its Conclusion, the nenorandum and
order provides:

The defendants have been successful in obtaining a

new trial. As | said before in addressing the perjury
of Charl es Donal dson, prior to oral argunent | was not
inclined to grant this renedy. | believed that the

jury, which perfornmed its duty so diligently, had been
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apprised of all relevant information required to reach

a verdict. At oral argunent it becane apparent that

such was not the case.

Because of the sensitive nature of the court’s

i nqui ry concerni ng conduct of governnent counsel, the

court’s personal participation and questioni ng of

counsel in connection with that inquiry, and the

findings of the court resulting fromthat inquiry, the

court feels conpelled to recuse itself fromfurther

handling of this matter in accordance with 28 U S.C. 8§

455.

Accordi ngly,
| T 1S ORDERED that the defendants’ notion for new
trial is GRANTED. (Signature omtted).
ld. at 81-82.

Thus, it is evident that the trial judge' s inquiry of a
“sensitive nature” into the conduct of the governnent attorneys
at the oral argunent on the new trial notion, the judge’s
“personal participation and questioning of counsel” during that
inquiry, and the judge’'s findings resulting fromthe inquiry,
caused the trial judge to decide that he could no | onger maintain
inpartiality, that he should recuse hinself, and that a new tri al
shoul d be granted.

Consequently, the defendants’ appeal raises a substanti al
question as to whether O Keefe | clearly erred in finding or
assumng that the trial judge s decision and order on the new
trial nmotion distinctly preceded the grounds for his recusal
under 8§ 455. The judge’'s witten nmenorandum and order indicates
t hat he probably decided that he should disqualify hinself before
the order was prepared in final formor certainly before it was
actually signed and filed. Consequently, the possible influence
of the judge' s reasons for disqualification upon his decision of
the newtrial notion is clearly evident. As a practical matter,
the trial judge’s new trial and recusal rulings cannot be
hernetically separated either tenporally or in substance.

Mor eover, because of the judge’'s recounting of the events

and his nental inpressions in his witten nenorandum and order,
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it would appear to a reasonable person that the judge | ost his
ability to maintain his inpartiality prior to his granting of the
new trial, and that the judge realized that his inpartiality at
the tinme he granted the new trial m ght reasonably be questioned.
Accordingly, this is a proper case for the retroactive
application of 8 455. The trial judge had a duty to make his
disqualification retroactive so as to precede his granting of the
new trial and to vacate both his new trial and denial of

reconsi deration order. Accordingly, there is a substanti al
question whether O Keefe | clearly erred in not recognizing the
pervasi veness of the trial judge s violations of § 455, in not
vacating both his granting of the newtrial and his denial of the
nmotion to reconsider, and in not remanding the case to a
different judge to consider the defendants’ notion for a new
trial anew, shorn of the disqualified judge' s vacated orders.

(c)

Consequently, the defendants’ appeal raises substanti al
gquestions as to whether O Keefe | clearly erred in reaching the
merits of the trial judge's granting of the newtrial and in
deci ding upon the rules of law it adopted in that nerits revi ew
Thus, it would clearly cause nmanifest injustice to the defendants
to preclude them on the basis of a flawed | aw of the case
application, frompresenting in their appeal all of their
substantial argunents that constitutional errors and defects in
the trial affected their substantial rights and the judgnent of
the jury.

There is a substantial argunent that O Keefe |’'s clearly
erroneous interlocutory appellate intervention into the nerits of
this crimnal case during a governnent appeal would, under
i nproper application of a |law of the case bar, make for truncated
presentation of the defendants’ issues in their own appeal and
risk a failure to have a conpl ete appellate determ nation of the
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true nature and seriousness of alleged errors based on all of the
evidence and a full and fair opportunity for argunent by the
parties. Consequently, manifest injustice wll result if the
defendants are denied a full consideration of their

constitutional clainms and a full vindication of their
constitutional rights on direct appeal.

.
| f the direct appeal panel decides that it is not bound by

O Keefe | under the | aw of the case doctrine, the defendants
appeal raises substantial questions of |law or fact which, are,
additionally, so integral to the nerits of the convictions, on
all counts for which inprisonnent has been inposed, that an
appellate ruling for the defendants on any of those substanti al
questions would be likely to require a reversal of the conviction
or anewtrial. 18 U S.C 8§ 3143(b)(2); United States v. Valera-
Eli zondo, 761 F.2d 1020 (5th Cr. 1985).

The primary substantial question of |law raised for appeal is

whet her the governnent obtai ned the defendants’ convictions

t hrough use of perjury and other false evidence, known to be such
by the governnent’s representatives, that the governnent

knowi ngly allowed to go uncorrected during the jury trial in
which it appeared.

A principal elenent of the prosecution theory was that the
def endants, under the | eadership of Mchael O Keefe, Sr., caused
a donestic insurer, Physicians National Ri sk Retention G oup
(PNRRG), which they managed, to enter a shamreinsurance contract
wth a foreign insurer, Builders and Contractors |nsurance (BC),
managed by Charl es Donal dson, who | ater becane a key prosecution
W tness. One crucial issue in the case was whether the
def endants had foreknow edge that Donal dson had no authority to
enter the contract for BCl fromits owners or directors. An FB
agent’s report of her interview of Donal dson, after he agreed to
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cooperate in the investigation of the defendants, rel ated that
Donal dson said that M chael O Keefe, Sr., had “suggested [to
Donal dson] that BCl’'s sharehol ders neeting mnutes be altered [ by
Donal dson] to nmake it appear that Donal dson had authority to
enter into the PNRRG BCl contract.” Donaldson FBI 302 Report,
quoted in O Keefe |, 128 F.3d at 888. The governnent’s attorneys
pl aced this sanme statenent in the factual basis for Donal dson’s
guilty plea in another district court to one count of mail fraud
in exchange for his testinony against the defendants. [d. 1In
that guilty plea proceeding the FBI agent testified that the
factual basis accurately reflected what Donal dson had said in his
interview and Donal dson testified that the factual basis
accurately set forth what transpired between himand M. O Keefe.
Trial Transcript (Cross Exam nation of Charles Donal dson), March
12, 1996, at 110.

During Donal dson’s direct testinony in the present case, the
prosecuting attorneys did not ask Donal dson any questions about
his alteration of the BCl sharehol ders’ neeting m nutes.
| medi ately prior to Donal dson’s direct exam nation by the
governnent’s attorneys, the prosecution handed a copy of the FB
302 report to the defense. During cross-exam nation, Donal dson
at first denied that he had ever said that O Keefe had suggested
t hat Donal dson should alter the BCl mnutes. Later during the
cross-exam nation, however, Donal dson testified that he had told
the FBI agent that O Keefe suggested that he alter the m nutes
and that it was a false statenent. Still later on cross,

Donal dson testified that during his guilty plea proceeding in

Bat on Rouge, the FBlI agent had taken the stand and, in giving the
factual basis for his plea, repeated the fal se statenent that

M chael O Keefe, Sr., had acted with Donal dson to alter the BCl

m nutes. Donal dson also testified in the present case that the
FBI agent’s testinony at his guilty plea proceedi ng was correct.
Trial Transcript (Cross Exam nation of Charles Donal dson) at 110.
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A conviction obtained through use of false evidence, known
to be such by representatives of the governnent, nmust fall under
t he Fourteenth Amendnent. Napue v. Illinois, 360 U S. 264, 269
(1959) (citing Money v. Holohan, 294 U S. 103 (1935)). See
MIller v. Pate, 386 U S. 1 (1967)(fal se “blood” on shorts).

[ T] he sanme result obtains when the State, although not
soliciting false evidence, allows it to go uncorrected when it
appears. Ggliov. United States, 405 U S. 150, 154 (1972)
(quoting Napue, 360 U S. at 279); United States v. Agurs, 427
UsS 97, 103 (1976). “‘It is of no consequence that the

fal sehood bore on the witness’ credibility rather than directly

upon defendant’s guilt. Alieis alie, no matter what its
subject, and, if it is in anyway relevant to the case, the
district attorney has the responsibility and the duty to correct
what he knows to be false and elicit the truth. * * * That the
district attorney’s silence was not the result of guile or a
desire to prejudice matters little, for its inpact was the sane,
preventing, as it did, a trial that could in any real sense be
termed fair.’”” Napue, 360 U S. at 269-70 (quoting People v.
Savvi des, 136 N.E. 2d 853, 854-55 (1956)).

Anewtrial is required if the false testinony could in any
reasonabl e |ikelihood have affected the judgnent of the jury.
United States v. Bagley, 473 US 667, 678-79 (1985); Gaglio v.
United States, 405 U. S. 150, 154 (1972) (quoting Napue, 360 U. S.
at 271); Kirkpatrick v. Wiitley, 992 F.2d 491 (5th Gr. 1993).
The fact that the jury was apprised of other grounds for

believing that the governnent witness may have had an interest in
testifying agai nst the defendant does not turn what was otherw se
a tainted trial into a fair one. Napue, 360 U S. at 270.

The governnent’s attorneys, in a sidebar conference during
the trial, at oral argunent on the notion for a newtrial, and in
affidavits filed with the notion for reconsideration, took the
position that Donal dson had never told the FBI that O Keefe urged
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himto alter the BCl mnutes, that the FBI agent who interviewed
Donal dson m stakenly thought Donal dson had accused O Keefe of
conplicity in the alteration of the BCl mnutes, that the FB
agent attributed that incorrect statenent to Donal dson in the
witten FBI 302 report of the interview, that the governnent
attorneys in New Ol eans becane aware of the false statenent in
the 302 prior to Donaldson’s arraignment, and that the governnent
attorneys in New Oleans tried unsuccessfully to correct the

fal se statenent before a governnent attorney in Baton Rouge
placed it in the factual basis for Donaldson’s guilty plea in the
federal court for Mddle District of Louisiana. See Trial
Court’s Menorandum and Order (Aug. 15, 1996), at 64-70. Thus,

t he governnent was aware before trial that through its own fault
Donal dson’s 302 FBI statenent and guilty plea factual basis
contained a fal se statenent accusing O Keefe of actively
participating in the falsification of the BCl mnutes in order to
facilitate the BCI/PNRRG rei nsurance contract; noreover, the
gover nnment knowi ngly did not correct the inaccuracies in the FB
302 Report prior to making the report available to the defense
bef ore Donal dson’s testinony. The governnent was al so aware
before trial that Donaldson’s guilty plea factual basis was of
record and accessible to the defendants. Thus, there is a
substantial argunent that the governnent knew before trial that
there was a reasonable |ikelihood that the defense woul d ask
Donal dson about the false statenent before the jury but that the
def ense woul d not know that the false statenent originated with
the FBI agent’s m stake, and not w th what Donal dson actually
told the FBI agent. Nevertheless, the governnment did not inform
the court or the defense prior to trial or Donaldson’s testinony
of the true nature of the false statenent or its source. The
governnent did not ask Donal dson any questions about the false
statenent or attenpt to correct the 302 or the factual basis
during Donal dson’s direct testinony. The governnent did not cal
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the FBI agent or any of its attorneys to explain what was false
and elicit the truth. The governnent was aware that Donal dson
perjured hinself several times during his cross exam nation by
testifying that he had nade the statenent to the FBI agent,
al though he later said he was lying at the tinme, and al t hough he
also testified several tines that he did not nake the fal se
statenent to the FBI agent. Nevert hel ess, the governnent
knowi ngly did not ever in open court before the jury correct or
expl ain Donal dson’s perjurious testinony or the fal se statenent
in the 302 or the factual basis.

Appl ying the constitutional principles set forth by the
Suprene Court in the cases cited above, it is clear that
def endants’ appeal raises a substantial question whether their
convictions and sentences nust fall under the Fourteenth
Amendnent because (1) they were obtai ned through the use of
perjured testinony and fal se evidence, known to be such by
representatives of the governnent, Napue v. Illlinois, 360 U S at
269; MIller v. Pate, 386 U S. 1, 7 (1967); Faulder v. Johnson, 81
F.3d 515, 519 (5th Cr.), cert. denied, 117 S. C. 487 (1996) ;
Pyl es v. Johnson, 136 F.3d 986, 996 (5th Cr. 1998); (2) although
t he governnent may not have directly solicited the perjury or

fal se evidence, it was responsible for the creation of the false
statenent, knew or should have known that the jury would be
exposed to the false statenent wongfully indicating that O Keefe
participated in altering the BCl m nutes, and know ngly all owed
it to go uncorrected when it appeared before the jury, Gaglio v.
United States, 405 U. S. at 154; Napue, 360 U S. at 279; United
States v. Aqurs, 427 U. S. 97 (1976); Faulder v. Johnson, 81 F. 3d
at 519; Pyles v. Johnson, 136 F.3d at 996; and (3) the perjury
and fal se evidence could in any reasonable |ikelihood have

affected the judgnent of the jury. United States v. Bagley, 473
US at 678-79; Gaglio, 405 U S. at 154; Napue, 360 U S. at 271
Kirkpatrick v. Witley, 992 F.2d 491, 497 (5th Cr. 1993). See 2

26



Wayne R LaFave & Jerold H Israel, Crimnal Procedure 819.5, at
534 (1984) (“This obligation [of the prosecutor to discl ose]
requires that it not suborn perjury, not use evidence known to be

fal se, and not allow known fal se testinony of its witnesses to
stand uncorrected.”).

Consequently, there is a substantial question as to whether
O Keefe | clearly erred by applying incorrect principles of |aw
to determ ne whether the governnent violated its duty to correct
perjury and fal se evidence and, if so, whether the governnent’s
violations were material. In OKeefe |, the court stated that:

[1] Along with other circuits, we have limted
material lies to those that occur as a part of the
prosecution’s case. The prosecution has a duty only to
refrain fromknow ngly presenting perjured testinony
and fromknow ngly failing to disclose that testinony
used to convict a defendant was false. Thus, when the
defense elicits the alleged perjury on cross-
exam nation, no material fal sehood has occurred because
t he governnent has not itself knowi ngly presented false
testinony. [ld. at 894 (citations and internal
gquotations omtted)].

[2] [We do not find that there is a reasonabl e
probability that the jury would have reached a
different outcone even had it been fully aware of al
of the alleged inconsistencies and fal sehoods
in Donal dson’s testinmony. As a result, the fal sehoods
were not material and no Napue deprivation of due
process occurred. [ld. at 898].

It is arguable that the first O Keefe | statenent is clearly
erroneous because it is contrary to the decisions of the Suprene

Court and to previous panel opinions of this Crcuit follow ng
the Suprenme Court cases. |In Napue and G glio, both of which

i nvol ved perjury by a prosecution witness during his cross-

exam nation by a defense attorney, see Napue, 360 U S. at 267-68
& n.2; Gaglio, 405 U. S. at 765, the Court held that a conviction
obt ai ned t hrough use of false evidence, known to be such by

representatives of the prosecuting governnent, nust fall as a
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vi ol ation of due process; and that [t] he sanme result obtains
when the State, although not soliciting fal se evidence, allows it
to go uncorrected when it appears. Gaglio, 405 U. S. at 766
(quoting Napue, 360 U S. at 269). Prior to OKeefe |I this
Circuit has consistently foll owed Napue and G glio. See Pyles v.
Johnson, 136 F.3d 986, 996 (5th Cir. 1998)(“A state denies a

crim nal defendant due process when it know ngly uses perjured

testinony at trial or allows untrue testinony to go
uncorrected.”)(quoting Faulder, 81 F.3d at 519 (citing Napue)).
See Cordova v. Collins, 953 F.2d 167, 171 (5th Cr. 1992).

The second O Keefe | statenent is also clearly erroneous.

The Suprenme Court has held that when a Napue viol ation occurs
“Ia] newtrial is required if ‘the false testinony could...in any
reasonabl e |ikelihood have affected the judgnent of the jury.”
Gaglio, supra, at 766, quoting Napue, supra, at 271. Prior to

O Keefe | this Grcuit’s panels adhered to the sane materiality
standard. Kirkpatrick v. Witley, 992 F.2d at 497 (“[I]f the
prosecutor has know ngly used perjured testinony or false

evi dence, the standard is considerably |ess onerous [than for
Brady violations]: the conviction ‘nust be set aside if there is
any reasonable |likelihood that the fal se testinony could have
affected the jury’ s verdict " [citing Bagley, 473 U S. at
679 n.9 (citing Napue)]); Moody v. Johnson, 139 F. 3d 477, 484
(5th Gr. 1998)(“It is well settled that the State is not

permtted to present false evidence or allow the presentation of

fal se evidence to go uncorrected. [citing G glio, Napue and

Mooney v. Hol ohan]. However, if false evidence is presented by

the prosecution at trial, a newtrial is warranted only if the
fal se testinony could have, in any reasonable |ikelihood,
affected the jury' s determnation.”).

One panel of this court may not overrul e the decision of a
prior panel of this court (absent an intervening decision to the
contrary by the Suprenme Court or the en banc court, of which
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there are none). Hogue v. Johnson, 131 F.3d 466, 491 (5th Cr
1997); Barber v. Johnson, 145 F.3d 234 (5th G r. 1998).
Consequently, the defendants’ appeal raises a substanti al

question as to whether an application of the correct controlling
principles of law set forth in Napue, G glio, Pyles, Faulder

Moody and Kirkpatrick by the court on direct appeal should

require a reversal of the convictions and a new trial because the
governnent, although not directly soliciting fal se evidence in
court, allowed it to go uncorrected when it appeared in court.

It is also cogently arguable that the record on direct appeal

w Il show that the governnent’s violation of due process and the
resulting harmto the substantial rights of the defendants were
far nore grievous than that depicted by the O Keefe | opinion
because (i) the governnent’s bad faith, fault or neglect created
the false statenents in the FBI 302 report and Donal dson’s guilty
pl ea factual basis; (ii) the governnment took no steps to disclose
the fal sehoods to the court or the defendants, although it becane
aware of them before trial; (iii) the governnent was aware of the
risk that the fal se evidence would be referred to by Donal dson in
his testinony at trial before the jury; (iv) when this risk
becane a reality the governnent took no steps before the jury to
fulfill its duty to correct what it knew to be false and elicit
the truth for the trier of the facts; (v) had the governnent
conplied with its duty by correcting the false statenents prior
to trial, the jury would not have received any of the very
incrimnating fal se evidence that O Keefe had personally
participated in altering the BCl m nutes (including evidence that
Donal dson’ s accusati on agai nst O Keefe had been placed in an
official FBI 302 report and that an FBI agent had testified to
recei ving such a statenent from Donal dson in federal court); (vi)
had the governnent conplied with its duty, after the fal se
statenents were repeatedly nentioned during trial, to apprise the
jury of the true facts, (that the statenent was fal se, that
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Donal dson had never said O Keefe participated in the fabrication
of the BCl m nutes, that when Donal dson testified that he had
made that statenment to the FBI he committed perjury, that the FB
agent was responsible for the creation of the fal se statenent,
and that the governnent know ngly had allowed the trial to go
forward w thout disclosing the false statenents to the court or
the defendants), the jury m ght well have concluded that the
governnent had either fabricated evidence or had been highly
negligent in its investigation or preparation of the FBlI report
and the factual basis to which the FBI agent testified to in

anot her federal court. There is a substantial question whether
the truth about the governnent’s creation and perpetuation of the
fal se statenent |ikely would have affected the jury by shaking
its confidence in the governnent’s whol e investigation and
prosecution. Also, the jury mght well have concl uded t hat

Donal dson was willing to say anything to help the governnent’s
case and to damage the defense, and to commt perjury to cover up
the governnent’s m stakes. Accordingly, the jury m ght well have
concl uded that Donal dson’s testinony was thoroughly lacking in
credibility or reliability. Thus, there is a substanti al
gquestion whether there is a reasonable |likelihood that the fal se
evi dence and testinony affected the judgnent of the jury so that
a newtrial is required.

L1l
The defendants make an additional argunent which al so

appears to raise a substantial question of |law or fact. The

def endants contend that they have newy discovered evidence that
prior to Donaldson’s guilty plea, the governnent allowed $45, 000
whi ch did not belong to Donal dson to be deposited to his credit
in his |awer’s trust account and w thdrawn after Donal dson’s
guilty plea and used by Donaldson as if it were his own noney to
pay part of his restitution obligation. The defendants argue
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that by these transfers, the governnent gave Donal dson an

addi tional substantial benefit which the governnent know ngly did
not disclose inits plea agreenent with Donaldson. In the plea
agreenent, the governnent and Donal dson represented that the only
benefits he would receive for his plea, cooperation and testinony
agai nst other persons were a 3-level decrease in his crimnal

of fense | evel and a possi bl e recomendati on of a downward
departure in sentencing. On direct exam nation at defendants’
trial Donal dson identified his witten plea agreenent and
testified that it was the agreenent he had signed with the
governnent. The governnent elicited from Donal dson the specific
benefits he had been granted or prom sed by the governnent. The
prosecuting attorney did not ask Donal dson, and he did not

vol unteer any information, about the $45,000 that the government
allowed himto use to pay part of his restitution obligation.

The defendants contend that the governnent’s introduction of

Donal dson’ s testinony about the plea agreenent and the agreenent
itself, which was introduced as an exhibit in the defendants’
trial, contained false statenents under oath by Donal dson and
governnment representatives that msled the jury as to the quality
and credibility of Donaldson’s testinony, and could have in
reasonabl e |ikelihood affected the judgnent of the jury. The

def endants contend that the governnent therefore violated the
Fourteent h Anendnent under both Napue and Brady by presenting
know ngly uncorrected perjury and fal se evidence at trial and
failing to disclose inpeachnent evidence to defendants.

In this regard, a further substantial question of |aw or
fact is raised as to whether O Keefe |I’'s clearly erroneous
intervention into the nerits of the case prevented the successor
trial judge fromallow ng the defendants to present substantive
evidence in support of their notion for a newtrial.

My pretermtting discussion of other questions raised by
def endant s’ appeal does not indicate any opinion as to whether
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any of these is a substantial question, which if decided
favorably to the defendants, would be likely to result in
reversal

Concl usi on

Accordingly, | respectfully dissent fromthe ngjority’s
granting of the governnent’s notion to stay the district court’s
order releasing the defendants on bail pending the governnent’s
appeal fromthat order. | believe the defendants’ appeal wll
rai se substantial questions of |aw and that they should therefore
be allowed to remain on bail pending their own appeal. However,
| do not intend to intinmate how the substantial questions raised
by defendants’ appeal and the governnent’s argunent based on the
| aw of the case doctrine should be decided. It would be
i nappropriate to express an opinion on the nerits of these
questions prior to full briefing and presentation to this court
on direct appeal. United States v. dark, 917 F.2d 177, 181 (5th
Cir. 1990). The present panel’s function is nerely to decide

whet her to stay the district court’s decision to grant bai
pendi ng the governnent’s appeal fromthe district court’s order
rel easi ng the defendants on bail pending their own appeal.
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