IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-21166

WLLIE E. PRATT, and
BERNARD GARRETT

Pl aintiffs-Appellants,
vVer sus
THE CI TY OF HOUSTON TEXAS
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston

April 19, 2001
Before JOLLY, JONES and SM TH, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

The plaintiffs, two community service inspectors for the City
of Houston’ s Departnent of Public Wrks and Engi neeri ng, appeal the
district court’s grant of summary judgnent in favor of the Gty of
Houston on their Title VII and 42 U. S.C. § 1981 race discrimnation
clainms. Because we find that there is sufficient evidence to infer
that race was a factor in the Cty's failure to pronote either
Pratt or Garrett, we reverse the grant of summary judgnent by the

district court.



In 1997, WIllie Pratt and Bernard Garrett, both black nen,
were comunity service inspectors for the Cty of Houston's
Departnent of Public Wrks and Engineering (“DPWE’). In July of
1997, DPWE posted a job opening for a senior inspector. The
posting listed the position’s mninum qualifications as (1) an
associate’s degree or certification/licensing in a technical
specialty program of between eighteen nonths and three years’
duration; (2) four years of experience investigating or inspecting
crimnal environnental pollution; (3) a valid Texas driver’s
license and conpliance with the Gty's policy on driving. The
posting also listed a preference for experience in crimnal case
devel opnent and envi r onnent al i nvesti gati ons. Under
“Selections/Skills Tests Required,” the posting stated “none.”

Tom Collins, the chief inspector of the Neighborhood
Protection Division of DPWE, supervised both Pratt and Garrett, and
was responsible for selecting the new senior inspector. Mst of
the plaintiffs’ clains of discrimnation center on the allegation
that Collins preferred white candi dates and that he had decided to
hire the white nmal e who was eventual |y awarded the position before
the hiring process even began. Pratt and Garrett point to
Collins’s attenpt to lower the mninmum qualifications for the
senior investigator position before the opening was posted.
Although there is no evidence indicating what qualifications
Collins tried to change, the plaintiffs assert that Collins was
attenpting to nmake a white candidate eligible for the position
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The position’s requirenents were not changed, however, as the basic
qualifications were standard city-w de and Col lins had no authority
to change them

Pratt and Garrett both applied for the senior inspector
position. Their qualifications exceeded the m ni num requirenents
for the position. Pratt had a B.S. degree and a year of graduate
school, two and a half years of experience as a pollution
i nvestigator for the Coast Guard, and had been a DPWE conmunity
service inspector for the prior two years. Garrett had a Master’s
degree and a Ph.D (pending subm ssion of his dissertation) in
envi ronnent al engi neeri ng, and had spent the previous four years as
a community service inspector at DPWE

In total, twenty-four people -- twelve blacks, seven whites,
two Hi spanics and two Pacific |Islanders -- applied for the senior
i nspector position. A human resources specialist, Sally Layman
screened the applications for m nimumrequirenents, and forwarded
fifteen of them to Collins at DPWE, to conduct the primary
i ntervi ew ng. O the fifteen forwarded applications, eight
applicants were bl ack, four were white, two were Hi spanic, and one
was Pacific |slander.

Garrett’s application was forwarded; Pratt’s application was
not. Layman contends that she did not forward Pratt’s application
because she did not know the subject area of Pratt’s degree. Pratt
contends that he attached his resune with his application, and that
Layman knew he had a degree and knew t hat he was an enpl oyee of the
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depart nent. After Pratt becane aware that he had not been
referred, he called the human resources departnent and orally
provided the information. At that point, however, the application
period had closed. Pratt also states that he informed Collins of
his application and credentials. Collins did not inquire into the
status of Pratt’s application. The application of another bl ack
candi date, Marion Gale, also was not initially forwarded. Gl e
i nqui red personally about the status of his application, which was
then forwarded to Collins. Although Collins says that he checked
on Gale’'s application, that point is disputed.

The application of Edward Rutland, the individual who was
eventual |y awarded the position, also was not forwarded. Rutland
had conpleted twelve hours of college in addition to his high
school diploma, had graduated fromthe Houston Police Acadeny, had
forty hours of EPA hazardous waste operations training and had
spent two of his twel ve years as a Houston police officer in a “Rat
on a Rat” program enforcing environnental |laws. Rutland had been
out of the police force for two years when he applied for the
seni or inspector position; he had not engaged in related work
during the period. Neither was it clear that Rutland s educati onal
background and his work experience net the m nimum qualifications
listed for the position.

When Layman failed to forward Rutland s application, several
city enployees, including Collins and Beatrice Link, Collins’'s

supervisor, made inquiries on Rutland' s behalf. The human



resources departnent reviewed Rutland's application again and
determned that the conbination of the forty hour course and
Rutl and’ s experience as a police officer satisfied the education
and experience requirenents. Layman therefore forwarded Rutland’s
application to the second stage.

After Layman referred the applications, Collins conducted
prelimnary interviews with the candidates. Collins adm nistered
a conmputer skills examtesting granmar, know edge of environnental
| aws, and Mcrosoft Wrd Skills to all the interviewes. Collins
did not give applicants official notice that the conputer test
woul d be part of the selection process.

Garrett interviewed for the Senior Inspector position. Many
of the facts concerning the interview are in dispute. Col l'i ns
asserts that Garrett was late for the interview Wen Garrett
arrived, Collins was not in his office; he was speaking to a
col l eague in the next door office. According to Garrett, Collins
saw himbut ignored him Wile waiting for his interview, Garrett
went to the drinking fountain, approximately fifteen feet away. In
the neantine, believing that Garrett had |l eft the building, Collins
had Garrett paged. Garrett appeared at Collins’s door inmedi ately
after the page. Collins then requested that Garrett conplete the
skills test. Garrett protested that a skills test had not been
listed on the posting. Collins clainms that Garrett then becane
angry and storned out; Garrett contends that Collins becane irate
and began yelling at him and that he | eft wi thout taking the test
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to defuse the situation

Collins referred three candidates, including Gale, for final
interviews with a three person panel. Garrett was not a finalist.
The panel, of which Collins was a nenber, recomended Rutland to
Li nk. Li nk considered the recommendation, and then recomended
Rutl and to the personnel departnent.

The plaintiffs argue that there is other evidence that Collins
attenpted to manipulate the hiring process to favor white
candi dat es. Previously, Collins had canceled another senior
i nspector posting after looking at a list of qualified applicants,
on which, the plaintiffs contend, all individuals, including
Garrett, were black. Garrett and Pratt assert that Collins
canceled the posting after Human Resources refused to refer an
under-qualified white candi date whom Collins preferred.

Pratt and Garrett filed this law suit against the Cty,
claimng violations of Title VII, 42 US C § 1981, 42 U S. C 8§
1983, the Equal Protection Cause, and the Texas Comm ssion on
Human Rights Act. The district court granted sunmary judgnment to
the Gty in Novenber 1999, holding that the plaintiffs did not
create a material issue of fact as to whether race notivated the
City’s hiring decision. The plaintiffs appeal only their
enpl oyment discrimnation clainms under Title VII and § 1981.

I
This court reviews the grant of summary judgnent de novo

applying the sanme standard as the district court. Wlker v.



Thonpson, 214 F. 3d 615, 624 (5th Cr. 2000). “Sunmary judgnent is
proper when the evidence, viewed in the |ight nost favorable to the
non-novant, reflects no genuine issues of mterial fact.”

Rubi nstein v. Adm nistrators of the Tul ane Educational Fund, 218

F.3d 392, 399 (5th Gr. 2000), cert. denied, 69 U S.L.W 3366 (U.S.

Mar. 19, 2001)(No. 00-996). On a notion for summary judgnent, a
court reviews the facts in the |ight nost favorable to the non-
novant. Wl ker, 214 F. 3d at 624.

To survive a nmotion for summary judgnent, a Title WVII?
plaintiff nmust first establish a prima faci e case of discrimnation

by a preponderance of the evidence. MDonnell Douglas Corp. V.

Geen, 411 U S. 792, 802-04, 93 S.Ct. 1817 (1973). The City does
not dispute that both Pratt and Garrett nade a prinma facie case of
discrimnation.? Once this prima facie case has been established,

there is a presunption of discrimnation, and the burden shifts to

'The elenments of the clains under Title VIl and 42 U.S.C §
1981 are identical. Casarez v. Burlington Northern/Santa Fe Co.,
193 F. 3d 334, 337 n.3 (5th Cir. 1999). W therefore evaluate both
clains using the sane anal ysis.

For a prima facie case of race discrinmnation, a plaintiff
must prove that (1) he is a nenber of a protected class; (2) he was
qualified for the position; (3) he was not pronoted; and (4) either
the position was filled by soneone not in the protected class, or
t he person was not pronoted because of his race. See Rutherford v.
Harris County, Texas, 197 F.3d 173, 179 (5th Gr. 1999);
Shackelford v. Deloitte & Touche, 190 F.3d 398, 404 (5th Cr.
1999). Because both Pratt and Garrett are black, fit the m ni num
qualifications for the position, and were not pronoted to a
position eventually filled by a white candidate, there is no
gquestion that they established a prima facie case of
di scrim nation.




the defendant to articulate sone legitimte, non-discrimnatory

reason for the chall enged enpl oynent acti on. McDonnell Dougl as, 411

U S at 802-04. If such a showing is made, the burden shifts back
to the plaintiff to denonstrate that the articul ated reason was
merely a pretext for discrimnation. 1d.

After a Title VII case reaches the pretext stage, the question
for summary judgnent is whether a rational fact finder could find
t hat the enpl oyer discrim nated against the plaintiffs on the basis

of race. See St. Mary's Honor Ctr. v. Hi cks, 509 U S. 502, 511

113 S. Ct. 2742 (1993). “Aprima facie case and sufficient evidence
to reject the enployer’s explanation” may permt atrier of fact to
determne that an enployer unlawfully discrimnated, and may
therefore be enough to prevent sunmary judgnent. Reeves V.

Sanderson Pl unbi ng Products, 530 U. S. 133, 148, 120 S. C. 2097

(2000) . This show ng, however, is not always enough to prevent
summary judgnent in favor of the enployer. For instance, an
enpl oyer would be entitled to sunmary judgnment “if the plaintiff
created only a weak issue of fact as to whether the enployer’s
reason was untrue and there was abundant and uncontroverted
i ndependent evi dence that no discrimnation occurred.” I d. Wether
summary judgnent is appropriate in any particul ar case depends on
a variety of factors, including “the strength of the prim facie
case, the probative value of the proof that the enployer’s

explanation is false and any other evidence that supports the



enpl oyer’s case and that properly nay be considered.” [d.® W
have said that summary judgnent is inappropriate “if the evidence
taken as a whole (1) creates a fact issue as to whether each of the
enpl oyer’ s stated reasons was what actually notivated the enpl oyer
and (2) <creates a reasonable inference that [race] was a

determ native factor in the actions of which plaintiff conplains.”

Vadie v. Mssissippi State University, 218 F.3d 365, 373 (5th Gr.

2000), cert. denied, 121 S.Ct. 1092 (2001).

Both Pratt and Garrett established a prinma facie case, and
both plaintiffs were facially nore qualified for the position than
the white applicant who was hired. The City asserts a racially
non-di scrimnatory reason for the failure to pronote either Pratt
or Garrett: Neither candidate conpleted the hiring process.
However, both Pratt and Garrett introduced evidence that the Gty
did not give themthe opportunity to conplete the hiring process.
This evidence creates significant fact issues with regard to the
City's notivation for not pronoting the plaintiffs. G ven these
facts, the better resunes of the plaintiffs, the special treatnent
Rut | and recei ved, and the allegations that Collins discrimnated in
favor of white applicants on other occasions, a jury could
reasonably infer that the hiring process was nmani pul ated, and that

it was pre-ordained that the white candi date woul d be awarded the

® Although Reeves was based on a nmotion for judgment as a
matter of law, the standard is the sane.
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position over denonstrably better credential ed bl acks. Under these
facts, it is for the jury to further decide the ultimte question
of whether the Gty of Houston denied either one of these
plaintiffs the pronotion because of their race. W therefore
reverse the district court’s grant of sunmary judgnent in favor of
the City.*

1]

Because we conclude that the evidence as a whole creates a
question of fact with regard to the notivation behind the Gty’'s
failure to pronote Garrett and Pratt, and we find that a jury could
i nfer discrimnation based on race, we REVERSE the district court’s
grant of summary judgnent to the GCty, and REMAND for further
proceedi ngs not inconsistent with this opinion.

REVERSEDand REMAND E D

‘W& recogni ze that, even if there is a finding of prohibited
discrimnation, a renedy in this case may be problematic in that
only one position was avail able, and Pratt and Garrett were not the
only other applicants. W nake no comment on this; we sinply note
the problemand leave it to the district court to resolve in the
course of further proceedings. See Arnold v. United States Dep’t
of the Interior, 213 F. 3d 193, 196 (5th Gr. 2000)(“anmong nmultiple
job applicants who fail to secure the position because of
discrimnation, only those who can prove that they would have
gotten the position but for the discrimnation can recover
conpensatory damages.”), cert. denied, 121 S.C. 1080 (2001).
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