IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-21165

NANCY MOORE and GARRY MOORE,
As Next Friends of Aaron Mbore;

Pl ai ntiffs-Counter Defendants-Appellants,
ver sus
W LLI S | NDEPENDENT SCHOCL DI STRI CT

and ALAN BEENE,

Def endant s- Counter Plaintiffs-Appellees.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 1, 2000

Before KING Chief Judge, WENER, Circuit Judge, and LYNN,
District Judge.

WENER, Circuit Judge:

Plaintiffs-Appellants are the parents of Aaron Mdore, a m nor,
(collectively, “the Mores”) who, they allege, sustained serious
injuries as a result of excessive exercise i nposed as puni shnent by

his m ddl e school gymteacher. They ask us to reverse the district

The Hon. Barbara M G Lynn, District Judge of the
Northern District of Texas, sitting by designation.



court’s summary judgnent dism ssal of all their clains. W affirm
the court’s grant of summary judgnent for the Mores failure to
state a constitutional claim of deprivation of substantive due
process under the Fifth or Fourteenth Amendnents to the U S
Constitution,! but we reverse the district court’s exercise of
jurisdiction over the Mores’ supplenental state-law clains and
remand themto be dism ssed wi thout prejudice.
l.
FACTS AND PROCEEDI NGS

Taken in the light nost favorable to the Miores, the facts are
as follows. In February 1997, fourteen-year-old Aaron Mbore was an
ei ght h-grade student at Lynn Lucas Mddle School in the WIllis
(Texas) | ndependent School District. Aaron was a student athlete
who had just finished the season playing on the school’s basket bal
team and was | ooking forward to trying out for the track team He
and approximately eighty other boys were enrolled in an el ective
gym cl ass of which Allen? Beene was one of the teachers. On the
day i n question, Beene observed Aaron talking to a classmate during
roll call, a violation of a class rule. As punishnent, Beene told

Aaron to do 100 “ups and downs,” also known as squat-thrusts.?

1 US Const. anend. V, XIV, §8 1

2 Beene's first nane was spelled incorrectly in the
pl eadi ngs.

8 |n an affidavit, Beene described the exercise thus:
To perform an up-down the student starts in the
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Aaron had not been subjected to sim/lar punishnment before, but he
understood that if he stopped during this punishnment, he either
woul d be nade to start over or would be sent to the principal’s
office. A classmate counted the 100 repetitions.

Aaron then participatedin approximately twenty to twenty-five
m nutes of weight lifting required of the gymclass that day. He
did not conplain to Beene of pain or fatigue, fearing that would
make matters worse. In the follow ng days, however, Aaron was
di agnosed wi t h r habdonyol ysi s* and renal failure; he al so devel oped
esophagitis/gastritis. Aaron was hospitalized and m ssed three
weeks of school. He continues to experience fatigue, and has been
unabl e to participate in school sports or physical education cl ass.

Plaintiff-Appellant Nancy Mobore, Aaron’s nother, states that
Beene told her the “ups and downs” were a neans of punishnent
necessary to control mddle school students. Ms. Moore also
states that Beene told her that he had intentionally inflicted pain

on her son, explaining: “Wth high school kids you can have them

standi ng position, then squats until he can pl ace
his hands flat on the floor. When the hands have
been placed on the floor the legs are then
extended fully to the rear while the arnms remain
straight at the elbows with the torso el evated
above the floor. The legs are then drawn back
under the torso into a squatting position, and the
exercise is conpleted by returning to a standing
posi tion.

4 Rhabdonyolysis is a degenerative di sease of the skel etal
muscl e that involves destruction of the nuscle tissue, evidenced
by the presence of nyoglobin in the urine.
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do two ups and downs and they renenber the next tinme. Wth junior
hi gh kids, you have to inflict pain or they don't renenber.” Ms.
Moore further states that the school district’s athletic director,
Ron Ei kenberg, told her that “the coaches at the junior high were
out of control and they did their own thing.”

The Moores filed suit in federal district court against the
school district and Beene under 42 U S C. 8§ 1983, alleging
violations of the First, Fifth, and Fourteenth Anendnents to the
U.S. Constitution; against the school district under Title |IX of
t he Education Anendnents of 1972, 20 U.S.C. § 1681 (a claimthey
| ater non-suited); and agai nst Beene al one for state-|aw clai ns of
negligence and intentional infliction of enotional distress. The
school district and Beene responded with notions to dismss for
failure to state a claimunder Rule 12(b)(6) of the Federal Rules
of Cvil Procedure or for sunmary judgnent under Rule 56. The
Moores conceded in their response to the summary judgnment notion
that their First Amendnent clai mshould be dism ssed, |eaving only
their substantive due process and state-law clains to be heard.

The nmatter was referred to a nagistrate |udge. She
recommended that the defendants’ notion for summary judgnent be
granted as to all clains after concluding that the plaintiffs could
not allege a due process violation and that Beene was entitled to
official immunity fromthe state-law clains. The magi strate judge
subsequently filed a clarifying nenorandum nmaking the sane
recomendation. The district court issued a final order granting
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the notion for sunmary judgnent, and this appeal foll owed.
|1
ANALYSI S

A. Summary Judgnent St andard

This case is on appeal froma dismssal on summary judgnent.
Therefore, we reviewthe record de novo, applying the sane standard
as the district court.® A notion for sunmary judgnent is properly
granted only if there is no genuine issue as to any material fact.®
An issue is material if its resolution could affect the outcone of
the action.” |n deciding whether a fact i ssue has been created, we
must viewthe facts and the i nferences to be drawn therefromin the
light nost favorable to the nonnobving party.?®

The standard for summary judgnent mrrors that for judgnent as
a matter of law. ® Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any

evidence. ! Inreviewing all the evidence, the court nmust di sregard

5 Mrris v. Covan Wrld Wde Mving, Inc., 144 F.3d 377,
380 (5th Cir. 1998).

6 Fed. R Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U. S.
317, 322 (1986).

7 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986).

8 (A abisionmtosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

° Celotex, 477 U.S. at 323.

10 Reeves v. Sanderson Plunbing Products, Inc., US|
120 S. C. 2097, 2102 (2000).




all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as to the evidence supporting
the noving party that is uncontradicted and uni npeached. 1!

B. Subst anti ve Due Process

To state a claimunder § 1983, a plaintiff nust (1) allege a
violation of a right secured by the Constitution or |aws of the
United States and (2) denonstrate that the all eged deprivation was
conmtted by a person acting under color of state law. > A |ocal
governnent entity, such as a school district, may be held liable
under 8 1983 for constitutional violations commtted pursuant to a
governnental policy or custom 3

The Moores cannot neet the initial requirenment for stating a
8§ 1983 cl ai m agai nst either defendant because under our precedent
the conduct of which they conplain is not a constitutional
violation.* W have held consistently that, as long as the state
provi des an adequate renedy, a public school student cannot state

a claim for denial of substantive due process through excessive

1 1d. at 2110.

12 Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 525
(5th Gir. 1994).

13 ©Monell v. Dept. of Soc. Servs. of New York, 436 U. S. 658
(1978).

14 See Siegert v. Glley, 500 U S 226, 232 (1991) (noting
that whether the plaintiff has been deprived of a right secured
by the Constitution is a threshold inquiry in a 8 1983 claim.
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corporal punishnent, whether it be against the school system
adm nistrators, or the enployee who is alleged to have inflicted

t he damage. In Fee v. Herndon,?® we reiterated that “[c]orpora

puni shnment in public schools ‘is a deprivation of substantive due
process when it is arbitrary, capricious, or wholly unrelated to
the legitimte state goal of maintaining an at nosphere conduci ve to
| earning.’ "1 Educators in states that proscribe student
m streatnment and provide a renedy “do not, by definition, act
‘“arbitrarily,’” a necessary predicate for substantive due process
relief.”t’

We do recognize a student’s liberty interest in nmaintaining
bodily integrity. For exanple, we found that right to have been

violated by a teacher’s conduct in Doe v. Taylor.® But Taylor is

di stingui shable from Aaron’s case. Taylor involved the sexua
nmol estation of a student by her teacher, acts unrelated to any
legitimate state goal. 1In contrast, this case involves excessive

exercise inposed as punishnent to maintain discipline, and

15 900 F.2d 804 (5th Gir. 1990), cert. denied, 498 U.S. 908
(1990) .

6 |d. at 808 (citing Wodard v. Los Fresnos |ndep. Sch.
Dist., 732 F.2d 1243, 1246 (5th G r. 1984)).

7 |d.

8 15 F. 3d 443 (5th Cr. 1994) (en banc), cert. denied, 513
U S 815 (1994); see also Jefferson v. Ysleta Indep. Sch. Dist.,
817 F.2d 303 (5th Gr. 1987) (finding a student’s substantive due
process right to be free frombodily restraint inplicated by
all egations that she was tied to a chair for two days as part of
an instructional technique, not for punishnent).
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discipline is clearly a legitinmate state goal. It nust be
mai ntained in school <classroons and gymmasiuns to create an
at nosphere in which students can | earn

By now, every school teacher and coach nust know that

inflicting pain on a student through, inter alia, unreasonably

excessi ve exercise, violates that student’s constitutional right to
bodily integrity by posing a risk of significant injury. Thi s
right is not inplicated, however, when, as in this case, the
conduct conplained of is corporal punishnent — even unreasonably
excessi ve corporal punishnent — intended as a di sci plinary neasure.
“Qur precedents dictate that injuries sustained incidentally to
corporal punishnment, irrespective of the severity of those injuries
or the sensitivity of the student, do not inplicate the due process

clause if the forumstate aff ords adequat e post - puni shnent civil or

crim nal renedi es for the student to vindicate | egal

transgressions.”?®

| f the Mdores have an adequate renedy under Texas |aw for
Aaron’s alleged mstreatnent, they cannot state a constitutional
claimand their federal clains nust be dism ssed. Accordingly, we
must exam ne the state renedies available to the Mores and the
adequacy of these renedies.

C. Availability and Adequacy of State Renedi es

Texas | aw forbi ds excessive corporal punishnment. Texas Penal

19 Fee, 900 F.2d at 808 (enphasis added).
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Code 8 9.62 immunizes educators against crimnal responsibility
when they use non-|lethal force against students, but only if they
act reasonably:

§ 9.62. Educat or- St udent

The use of force, but not deadly force, against a person
is justified:

(1) if the actor is entrusted with the care, supervision,
or adm nistration of the person for a special purpose;
and

(2) when and to the degree the actor reasonably believes
the force is necessary to further the special purpose or
to maintain discipline in a group.

On the civil side, Texas law provides for liability of a schoo
enpl oyee who is negligent or uses excessive force in disciplining
students when such acts result in a student’s bodily injury.?

| n Cunni nghamv. Beavers, ?! a paddli ng case, we concl uded t hat

Texas provides adequate traditional comon-law renedies for

20 Section 22.051(a) of the Texas Education Code st ates:

A professional enployee of a school district is
not personally liable for any act that is incident
to or within the scope of the duties of the

enpl oyee’ s position of enploynent and that

i nvol ves the exercise of judgnent or discretion on
the part of the enpl oyee, except in circunstances
in which a professional enployee uses excessive
force in the discipline of students or negligence
resulting in bodily injury to students. (enphasis
added) .

21 858 F.2d 269, 272 (5th Gr. 1988), cert. denied, 489
U S 1067 (1989); see also Fee, 900 F.2d at 810 (“We hold only
that since Texas has civil and crimnal laws in place to
proscribe educators from abusing their charges, and further
provi des adequat e post-puni shnment relief in favor of students, no
subst antive due process concerns are inplicated because no
arbitrary state action exists.”).
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students who have been subjected to excessive disciplinary force.
These renedi es include the possibility of crimnal conviction for
assault?? or injury toachild,? as well as potential civil recovery
intort.? Under our precedent, these provisions of state | aw bar
the Mores from proving that Aaron’s alleged m streatnent was
arbitrary and thus preclude their prevailing on a substantive due
process claimagainst the school district or Beene. The district
court dutifully followed this precedent in dism ssing the Mores’
constitutional clains as do we in affirmng that dism ssal.

D. Di scovery

In addition to assigning error to the district court’s summary
judgnent dism ssal of their constitutional and state-l|aw clains,
the Moores conplain that the trial court erred in granting summary
j udgnment without allowi ng them| eave to depose the defendants. W
review a district court’s discovery decisions for abuse of
discretion and wll affirmsuch decisions unless they are arbitrary

or clearly unreasonable.?® The Mores have not shown that the

22 See Barr v. Bernhard, 562 S.W2d 844, 849 (Tex. 1978);
Harris v. State, 203 SSW 1089 (Tex. Cim App. 1918); Hogenson
v. Wllians, 542 S.W2d 456 (Tex. G v. App.-Texarkana, 1976).

2 See Tex. Penal Code § 22.04, Injury to a Child, Elderly
| ndi vi dual, or Disabl ed Individual.

24 See, e.09., Gines v. Stringer, 957 S.W2d 865 (Tex.
App. - Tyl er 1997, wit denied); Spacek v. Charles, 928 S. W2d 88
(Tex. App.-Houston [14th Dist.] 1996, wit dismssed w.o.j.).

25 Krimyv. BancTexas G oup, Inc., 989 F.2d 1435, 1441-42
(5th Gir. 1993).
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district court abused its discretion. The Mwores suit had been
pendi ng for fourteen nonths when the nmagi strate judge reconmmended
that the district court grant summary judgnment. The Moores nake
the concl usional argunent that they should have been allowed to
“fully explore the Defendants’ conduct, policy, procedures, and
intentions by taking their depositions,” but do not state what
relevant evidence they expected to uncover wth additional
di scovery. There is nothing arbitrary or unreasonabl e about the
court’s ruling on this point.
L1,
CONCLUSI ON

We affirmthe dism ssal of the § 1983 cl ai ns asserted agai nst
bot h defendants. As this leaves no remaining federal clains
i nvol ved in the case, we decline to exercise jurisdiction under 28
US C 8§ 1367(c)(3) over the supplenental state-law clains. We
therefore reverse the sunmary judgnent of the district court
adverse to the Mdores on the remai ning state-law clainms and renmand
those clains to that court for dism ssal w thout prejudice.

AFFIRVED in part, REVERSED in part, and REMANDED
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WENER, Circuit Judge, Specially Concurring:

In recent vyears, this <circuit has becone increasingly
isolated in our position that substantive due process cannot be
inplicated by injuries that students suffer incidental to
di sciplinary corporal punishnent as long as the state affords
adequate civil or crimnal renedies. | now perceive our isolation

to betotal. Gven our strict rule of stare decisis, however, this

panel could not invoke that trend to change our disposition of the
Moores’ clai ns. It nevertheless seens to nme that the facts
surroundi ng Aaron’s all eged i njury present a proper occasion for us
to re-examne our rule in light of this trend, regardless of the
possibility that in the end the coach’s actions and the extent and
degree of Aaron’s injuries mght be deened to fall short of a
subst antive due process violation.

When the Suprene Court affirned Ingrahamv. Wight,! a school

paddl i ng case and our |eading corporal punishnent decision, the
Court rul ed that subjecting students to corporal punishnment w t hout

prior notice and a hearing did not violate procedural due process.

The Court had limted its grant of certiorari in lngraham however,
to two questions: whether there was a procedural due process
vi ol ation and whether corporal punishnment at school represented

cruel and unusual punishnment.? |In so doing, the Court declined to

1 430 U.S. 651 (1977).
2 1d. at 659.
12



review a third question that we had answered in the negative in

| ngraham Can severe corporal punishnent constitute a substantive

due process violation?®

Al t hough it focused on procedural requirenents, the Court in
| ngraham did hold that corporal punishnment inplicates Fourteenth
Anendnent liberty interests.* The Court al so observed that “there

can be no deprivation of substantive rights as long as disciplinary

corporal punishnent is wthin the linmts of the comon-I|aw
privilege.”®

The Suprenme Court in Ingrahamthus franed the threshold fact
guestion whet her corporal punishnment nmay rise to a substantive due
process violation: D d the corporal punishnment inposed exceed the
comon- | aw privilege historically afforded to school authorities
seeking to discipline students? | find nore significant that which
the Court did not hold: It did not proclaim that an adequate
remedy provided by state | aw or procedure constitutes a per se bar
to a student’s ability to state a substantive due process claim
based on excessive corporal punishnent. This significance is
hei ght ened by the Suprene Court’s subsequent witing to the effect

that, unlike a procedural due process violation, a substantive due

3 |d. at 659 n.12, 679 n.47.

4 |d. at 674.

5> 1d. at 676 (enphasis added).
13



process violation is conplete when it occurs,® nmaking irrel evant
the availability of any post hoc state renedy.
Over the past two decades, we have established a |line of panel

opinions, culmnating in Fee v. Herndon,’ founded on the part of

our | ngraham decision that was not reviewed by the Suprene Court.
Through these hol di ngs, we have solidly established that, when a
state sets reasonable limts and provides adequate renedies,
corporal punishnment cannot constitute arbitrary state action and
therefore cannot support a claim grounded in a violation of
substantive due process. Yet, a careful reading of the cases that
make up this line of decisions reveals that we have never closely
exam ned the adequacy of those state renedies, instead sinply
di sm ssing 8§ 1983 clains agai nst school districts and individual
def endants ali ke, regardl ess of whether they m ght be i nmune from
suit. (As a matter of fact, Texas school districts generally do

have state-law governnmental imrunity fromtort clains brought by

6 See, e.qg., Zinernon v. Burch, 494 U S. 113, 125 (1990)
(noting that “the Due Process C ause contains a substantive
conponent that bars certain arbitrary, wongful governnent
actions ‘regardless of the fairness of the procedures used to

inplement them’'. . . [T]he constitutional violation actionable
under 8§ 1983 is conplete when the wongful action is taken. A
plaintiff . . . may invoke 8 1983 regardl ess of any state-tort

remedy that m ght be avail able to conpensate himfor the
deprivation of these rights.”) (citations omtted).

7 900 F.2d 804 (5th Cir. 1990); see Cunni nghamv. Beavers,
858 F.2d 269 (5th Cir. 1988), cert. denied, 489 U S. 1067 (1989)
(construing Texas |law); Wodard v. Los Fresnos Ind. Sch. D st.,
732 F.2d 1243 (5th Cr. 1984) (Texas law); Coleman v. Franklin
Parish Sch. Bd., 702 F.2d 74 (5th Gr. 1983) (Louisiana |aw).
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i njured students.?8)

In the instant case, the district court concluded that Coach
Beene was inmmune from tort liability under Texas’'s conmmon-|aw
official inmmunity.® To reach that result, the court had to find
t hat Beene acted reasonably (and t hus presumably wi thin the common-
law disciplinary privilege identified by the Suprenme Court in
| ngraham signifying that no constitutional violation occurred).?
We acknowl edged i n Fee that, as to school corporal punishnent cases

in general, “under Cunningham[plaintiffs’] choice of forummay be

restricted to state courts.” | subnit that, if all defendants in
t hese cases prove to be immuune fromliability under Texas | aw, the
question is presented whether the state really provides arenedy to

injured students at all, nuch | ess an adequate one.

8 See, e.qg., Barr v. Bernhard, 562 S.W2d 844, 846 (Tex.
1978) (“The law is well settled in this state that an i ndependent
school district is an agency of the state and, while exercising
governnental functions, is not answerable for its negligence in a
suit sounding in tort.”); Fee, 900 F.2d at 810 n.9 (assum ng
w t hout deci ding that post-punishnent relief is unavail abl e under
state | aw agai nst school district, supervisor, and trustees).

9 Governnent enployees are entitled to official imunity
fromsuit arising fromthe performance of their discretionary
duties in good faith as long as they act within the scope of
their authority. Gty of Lancaster v. Chanbers, 883 S. W2d 650,
653 (Tex. 1994).

10 W reversed that finding when we declined to exercise
jurisdiction over the state-law clains. W neither express nor
inply an opinion as to the severity of Aaron’s injuries, the
merits of the Mbores’ tort clains, the reasonabl eness of Beene’'s
conduct, his imunity fromliability, or any other issues gernane
to the Moores’ state-|aw clains.

1900 F.2d at 809.
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No other circuit has followed our l|ead on the issue of
substantive due process in school corporal punishnment cases.
Rel yi ng on I ngraham and ot her Suprene Court deci sions, the Third, *2

Fourth,®® Sixth,* Eighth,® Tenth,'® and — nost recently — the

12 Met zger v. Osbeck, 841 F.2d 518, 520 (3d Cir. 1988) (“A
decision to discipline a student, if acconplished through
excessive force and appreci abl e physical pain, may constitute an
invasion of the child' s Fifth Anendnent |iberty interest in his
personal security and a violation of substantive due process
prohi bited by the Fourteenth Amendnent.”).

3 Hall v. Tawney, 621 F.2d 607, 613 (4th G r. 1980)
(concluding that the “right to ultimte bodily security — the
nmost fundanental aspect of personal privacy — is unm stakably
established in our constitutional decisions as an attribute of
the ordered liberty that is the concern of substantive due
process. Nunmerous cases in a variety of contexts recognize it as
a last line of defense against those literally outrageous abuses
of official power whose very variety nmakes fornul ation of a nore
preci se standard inpossible. . . . [We sinply do not see how we
can fail also to recognize it in public school children under the
di sciplinary control of public school teachers.”).

14 Gaylor v. Bd. of Educ. of Harlan County, Ky., 118 F. 3d
507, 514 (6th Gir. 1997).

1 London v. Directors of DeWtt Pub. Sch., 194 F.3d 873,
876-77 (8th CGr. 1999); Wse v. Pea Ridge Sch. Dist., 855 F. 2d
560, 564 (8th Cr. 1988) (stating that “at sonme point the
adm ni stration of corporal punishnment may violate a student's
liberty interest in his personal security and substantive due
process rights”).

1 Grcia v. Mera, 817 F.2d 650, 654 (10th Cr. 1987),
cert. denied, 485 U S. 959 (1988) (“Although I ngraham nmakes cl ear
that ordinary corporal punishnent violates no substantive due
process rights of school children, by acknow edgi ng that corporal
puni shnment inplicates a fundanental liberty interest protected by
the Due Process O ause, we believe that opinion clearly signal ed
that, at sone degree of excessiveness or cruelty, the neting out
such puni shnent viol ates the substantive due process rights of
the pupil.”).
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El eventh!” circuits have determned that excessive corpora

puni shment can indeed violate a student’s substantive due process
rights, irrespective of the availability of an adequate state | aw
remedy. Additionally, the Ninth Grcuit has held that students are
protected fromexcessive force under either the Fourth Amendnent or
the Due Process Cause,!® and the Seventh Circuit has held that
unreasonable liberty restrictions or corporal punishnment could
violate a public school student’s Fourth Amendnent rights.?®

Very recently, in Neal v. Fulton County Bd. of Educ.,? the

Eleventh Crcuit held that a student who was blinded in one eye
when his football coach punished himfor fighting by hitting him
wth a weight |lock, stated a claimfor a substantive due process
violation through excessive corporal punishnent. In Neal the
Eleventh Crcuit wote that “[t]he vast majority of G rcuits have

concl uded that substantive due process principles established by

7 Neal v. Fulton County Bd. of Educ.,  F.3d __, 2000 W
1480393 (11th G r. 2000).

8 P, B. v. Koch, 96 F.3d 1298, 1303 n.4, 1304 (9th Cr.
1996) (stating that principal who physically assaulted students
violated their clearly established constitutional rights, but
noting that “for purposes of resolving this qualified inmmunity
appeal, we need not and do not resolve the question of whether
the Fourth Amendnent, rather than the Due Process C ause,
protects a student fromthe use of excessive force by a school
official.”).

1 Willace v. Batavia Sch. Dist. 101, 68 F.3d 1010, 1014-16
(7th Gr. 1995) (evaluating corporal punishnment under Fourth
Amendnent sei zure standard and rejecting plaintiff student’s
theory of recovery under both Fourth and Fourteenth Amendnents).

20 2000 W 1480393.
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the Suprenme Court protect a student from corporal punishnent that
is intentional, obviously excessive, and creates a foreseeabl e risk
of serious injury.”? The Neal court construed its binding
precedent —specifically, the “old” Fifth Grcuit’s decision in
| ngr ahant¥> —and concl uded that this court “did not say that under
no set of circunstances coul d corporal punishnent rise to the |level
of a constitutional violation.”? The Neal court went on to
di stingui sh I ngraham by noting that, in addition to having found
t he concept of corporal punishnent neither arbitrary nor unrel ated
to legitimte educational goals, the old Fifth had exam ned an
exi sting school policy and declined to assess individua
puni shnments adm ni stered under that policy.

The Eleventh Grcuit concluded that the Suprene Court’s
decision in I ngraham “strongly suggested a favorable view of the
position that excessive corporal punishnent can vi ol ate substantive
due process rights.? Through Neal, the Eleventh Grcuit “join[ed]
the vast majority of Circuits in confirm ng that excessive cor poral
puni shnment, at |east where not admnistered in conformty wth a
val i d school policy authorizing corporal punishnent as in | ngraham

may be actionable under the Due Process Cause when it is

21 1d. at *1.

22 525 F.2d 909, 916-17 (5th Cir. 1976) (en banc).
2 Neal, 2000 W. 1480393, at *3.

2 1d. at *4.
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tantanount to arbitrary, egregious, and conscience-shocking
behavi or.”2®

It now seens clear to ne that in Fee we placed too much
reliance on the nere exi stence of putative state-|aw renedi es when
we answered in the negative the question “whether the federa

Constitution independently shields public school students from

excessive discipline.”?t The notion that no student injury
inflicted under the banner of discipline — regardless of how
shocki ng or severe —can be the result of arbitrary action as | ong

as relevant state laws are in place, flies in the face of the
constitutional concept of substantive due process as viewed by at
| east seven ot her federal appellate courts that have addressed this
question. Conversely, | find no other circuit in accord with our
position as exenplified by Fee.

Rel uctant as each of us is to have the federal courts becone
any nore involved than we nust in such |local concerns as schoo
discipline — and rightly so — | respectfully but earnestly
suggest that nowis the tinme for this court, sitting en banc, to
re-examne its position. Can we be the only circuit that is “in
step” and all the rest out of step? W should not demur in our own
housekeepi ng chores and nerely | eave to the Suprene Court the job

of elimnating the existing split between this one circuit and al

25 |d. at *5.
26 Fee, 900 F.2d at 808.
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the rest that have announced an opposite position on the subject.
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