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BENAVI DES, Circuit Judge:

In this case we consider whether the district court properly
granted a Petition for Wit of Habeas Corpus filed by Calvin Jerold
Bur di ne based on state habeas court findings that Burdine’s court-
appoi nted attorney sl ept repeatedly throughout the guilt-innocence

phase of his 1984 capital nurder trial. The district court

concl uded “sl eepi ng counsel is equivalent to no counsel at all” and



granted relief pursuant to 28 U.S.C. 8§ 2254. A divided panel of
this Court reversed, holding that (1) the district court’s
presunption of prejudice for purposes of ineffective assistance
constituted a newrule of Iaw fromwhich Burdi ne coul d not benefit
under Teague’s nonretroactivity doctrine, and (2) the circunstances
of Burdine's representation did not require a presunption of
prejudice to ensure the fairness of Burdine's capital nurder trial.
See Burdine v. Johnson, 231 F.3d 950 (5'" Cir. 2000).

As an en banc court, we AFFIRM the judgnent of the district
court.! The Suprene Court has long recognized that “a trial is
unfair if the accused is denied counsel at a critical stage of his
trial.” United States v. Cronic, 466 U S. 648, 659 (1984). Wen
a state court finds on the basis of credible evidence that defense
counsel repeatedly slept as evidence was being introduced agai nst
a defendant, that defendant has been deni ed counsel at a critical
stage of his trial. In such circunstances, the Suprene Court’s
Sixth Anmendnent jurisprudence conpels the presunption that
counsel s unconsci ousness prejudi ced the defendant.

| .

In January 1984, after a trial that included 12 hours and 51

m nutes of total tinme before the jury over a period of six days, a

Harris County, Texas jury convicted petitioner Burdine of capital

1 By granting Burdine’s notion for rehearing en banc, the
Court vacated the panel opinion. See 5th Cr. R 41.3; Leffall v.
Dall as I ndep. Sch. Dist., 28 F.3d 521, 529 n. 2 (5th G r.1994).
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murder in connection with the death of WT. “Dub” Wse. Wse was
killed in April 1983 during the course of a robbery commtted by
Dougl as M:Crei ght and Burdine. After the jury affirmatively
answered the two special issues, the state trial court assessed
puni shment as death by legal injection in accordance wth Texas
aw. See Tex. Penal Code Ann. § 19.03(a)(2). The Texas Court of
Crimnal Appeals affirmed Burdine's conviction and sentence on
direct appeal. See Burdine v. Texas, 719 S.W2d 309 (Tex. Crim
App. 1986). Throughout his trial and direct appeal, Burdine’'s
court - appoi nted counsel was Joe F. Cannon of Houston.

Burdine’s initial state application for a wit of habeas
corpus was denied on June 29, 1994. Burdine filed a second
application in Decenber 1994. Inrelation to that application, the
state habeas court conducted an evidentiary hearing during which
Burdine called eight w tnesses, including three jurors fromthe
capital nmurder trial and the clerk of the court in which the trial
was held. These four neutral wtnesses, which the state habeas
court found highly credible, testified that Cannon repeatedly dozed
or slept as the State questioned wtnesses and presented evi dence
supporting its case agai nst Burdine.

Daniel Strickland, the foreman of the jury, recalled seeing
Cannon doze or nod off between two and five tines while the
prosecuting attorney questioned wi tnesses. Mra Davis renenbered

being struck by the spectacle of Cannon’s sleeping on the second



day of trial, the sane day that trial judge Joseph CGuarino had
chastised her for tardi ness. According to Davis, Cannon “woul d nod
his head down on his chest” with his eyes closed during the
questioning of witnesses. “lI was thinking to nyself, you know | ook
at hi mand [Judge Guarino] calls nme out [for tardiness] in front of
all these people, . . . and | ook at what that man is doing.” Like
Davis, Craig Engel hardt related that Cannon “would nod his head
down, bob it, with eyes closed during all this.” Engel har dt
recal l ed Cannon sl eeping as many as ten tines during the trial, at
one point for “a good probably at least 10 mnutes” as the
prosecution questioned a wtness.

The testinony of Rose Berry, the deputy clerk assigned to the
trial court that conducted Burdine's trial, confirned the jurors’
recol |l ections. Berry recalled “lots of incidents” of Cannon
sleeping during the trial. Though Berry could not specify a
proportion of the trial in which Cannon slept, she did “know that
he fell asleep and that he was asleep for long periods of tine
during the questioning of wtnesses.” According to the state
habeas court, Berry was “the nost conpelling witness” in the
proceedi ng not only because of her neutrality, but al so because she
was not required to pay attention to witnesses or the prosecutor
and thus had a better opportunity to observe Cannon’s conduct.

O her wtnesses at the hearing, including Judge Joseph
Guarino, prosecutor Ned Mrris, and Carolyn Bonnin, a juror,
testified that they had not noticed Cannon asl eep during the trial.
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The prosecutor’s testinony was challenged by Janes Pillow, the
court coordinator of the trial court at the tinme of Burdine's
trial. Pillowrecalled having a conversation with the prosecutor

i n which the prosecutor questioned Cannon’ s conpetency to represent
capital defendants and suggested that Cannon not be appointed
counsel in future capital cases. Neither the prosecutor nor Judge
Guarino recall ed ever discussing this issue, but Pillow noted that
Cannon was not appointed by Judge Guarino to represent capita

defendants after Burdine's trial. Cannon hinself testified he had
a “habit” of closing his eyes and tilting his head forward while
concentrating, but that he never slept during Burdine's trial. The
state habeas court pointed out the inconsistency between Cannon's
testinony and the descriptions of the four neutral w tnesses that
saw Cannon's head bobbi ng. Mreover, Cannon’s testinony as to his
concentration habit was inpeached by Philip Scardi no, an attorney
who worked with Cannon on a different capital case. While Scardino
did not recall Cannon concentrating with his eyes closed, he did
observe Cannon dozing during the voir dire of w tnesses.

On April 3, 1995, the state habeas court entered conprehensive
findings of fact and conclusions of |aw After detailing the
evidence presented during the evidentiary hearing, the court
entered “a finding that defense counsel dozed and actually fell
asleep during portions of [Burdine's] trial on the nerits, in
particular the gquilt-innocence phase when the State’'s solo
prosecutor, was questioning wtnesses and presenting evidence.”
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Based on evidence that “defense counsel repeatedly dozed and/or
actually slept during substantial portions of [Burdine' s] capital
murder trial so that defense counsel was, in effect, absent[,]” the
habeas court concluded that a showing of prejudice in accordance
with Strickland v. Washington, 466 U S. 668, 104 S.C 2052 (1984),
was not required.? Accordingly, the court recommended t hat habeas
relief be granted on Burdine’s claimof ineffective assistance of
counsel . In a one-page, unsigned opinion, the Texas Court of
Crim nal Appeals agreed that “the trial court’s findings of fact
[regarding the sleeping of trial counsel] are supported by the
record.” The court neverthel ess concluded that Burdi ne was not
entitled to relief because “he failed to discharge his burden of
proof wunder Strickland v. Wshington, 446 [sic; 466] U S. 669
(1984).” Ex Parte Burdine, Wit No. 16,725-06 (Tex. Crim App
April 6, 1995).

Burdine then filed an application for a wit of habeas corpus
in the federal district court for the Southern District of Texas
pursuant to 28 U.S.C. 8§ 2254. That court determ ned, on the basis
of the factual findings made by the state habeas court and accepted
by the Court of Crimnal Appeals, that Cannon’s unconsci ousness

during Burdine's capital nurder trial anmounted to constructive

2 Though the state habeas court wused slightly different
| anguage to describe its factual finding at various points in its
opi nion, each variation reflects that Cannon slept on nultiple
occasions during the guilt-innocence phase of Burdine s trial.
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deni al of counsel for substantial periods of that trial. See
Burdine v. Johnson, 66 F.Supp.2d 854, 866 (S.D. Tex. 1999).
Consequently, the district court determ ned that prejudice should
be presuned in accordance with the Suprenme Court’s analysis in
Strickland and United States v. Cronic, 466 U S. 648, 104 S. Ct.
2039 (1984). See id. The State now appeals from this
determ nation
1.

This federal habeas proceeding turns on the effect of state
court findings that counsel repeatedly slept “during portions of
[Burdine’s] trial on the nerits, in particular during the guilt-
i nnocence phase when the State’s sol o prosecutor was questioning
W t nesses and presenting evidence.” Although the Texas Court of
Crim nal Appeals rejected Burdine’s habeas application, it found
that the record supported the habeas court’s findings of fact. In

this appeal, the State concedes that we are bound by the habeas

court’s findings of fact. Specifically, the State “does not
di spute that [ counsel ] dozed and actually fell asl eep
intermttently during Burdine’s capital nurder trial.” The State

mai nt ai ns that habeas relief is neverthel ess i nappropriate for two
reasons: (1) the district court’s presunption of prejudice on the
facts of this case anobunts to a “newrule” that Teague v. Lane, 489
U S 288, 109 S.Ct. 1060 (1989), bars Burdine fromraising in this

col l ateral proceeding, and (2) the facts of Burdine’'s case do not
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warrant a presunption of prejudi ce because Burdi ne’s counsel sl ept
during indetermnate periods of what otherwise anounted to an
adversarial trial.

The State’s argunents fail to address the fundanental
unfairness in Burdine’'s capital nurder trial created by the
consi stent unconsci ousness of his counsel. It is well established
that a defendant “requires the guiding hand of counsel at every
step in the proceedi ngs against him” Powell v. Al abama, 287 U. S.
45, 69, 53 S. . 55, 64 (1932). Moreover, both the Suprenme Court
and this Court have recognized that the absence of counsel at
critical stages of a defendant’s trial underm nes the fairness of
the proceeding and therefore requires a presunption that the
def endant was prejudi ced by such deficiency. See United States v.
Cronic, 466 U. S. 648, 659 (1984); United States v. Russell, 205
F.3d 768, 770-71 (5'" Cir. 2000). Applying this | ongstanding
principle, we conclude that a defendant’s Sixth Anmendnent right to
counsel is violated when that defendant’s counsel is repeatedly
unconsci ous through not insubstantial portions of the defendant’s
capital nurder trial. Under such circunstances, Cronic requires
that we presune that the Sixth Anendnent viol ation prejudiced the
def endant .

A Burdi ne Does Not Seek the Benefit of a “New Rule”

The State first argues that Burdine’s claimcreates a newrule

of law barred by the non-retroactivity principle of Teague. Wen
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appl yi ng Teague to determ ne whether Burdine is eligible to habeas
relief we follow three steps: (1) we determ ne when Burdine’'s
conviction and sentence becane final, (2) we “survey the |egal
| andscape as it then existed to determ ne whether a state court
considering [Burdine]’s claimat the tine his conviction becane
final would have felt conpelled by existing precedent to concl ude
that the rul e he seeks was required by the Constitution[,]” and (3)
i f Burdi ne seeks the benefit of a newrule, we nust deci de whether
the rule falls within one of the narrow exceptions to the non-
retroactivity principle. Caspari v. Bohlen, 510 U S. 383, 390, 114
S.Ct. 948, 953 (1994); see also Fisher v. Texas, 169 F.3d 295, 305
(5'" Cir. 1999). Whether Teague’s non-retroactivity rule precludes
Burdine from benefitting from the presunption of prejudice he
asserts is a question of law, we therefore engage in this three-
part anal ysis de novo. See United States v. Shunk, 113 F. 3d 31, 34
(5th Gir. 1997).

All parties agree that Burdine’'s conviction becane final in
1987, when the Suprene Court denied certiorari. See Caspari, 510
US at 390, 114 S .. at 953. Thus, we begin our analysis with
t he second issue: whether a state court in 1987 would have felt
conpel l ed by Suprene Court precedent to conclude that the Sixth
Amendnent required a presunption of prejudice when a defendant’s
counsel slept repeatedly during the defendant’s capital nurder

trial as evidence was being presented by the State. Because
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application of Sixth Amendnent principles firmly established by
1987 conpel such a presunption of prejudice on the facts of this
case, we conclude that the rule Burdine seeks to benefit fromis
not new, and hence not barred by Teague.

In Teague, a plurality of the Suprene Court espoused Justice
Harlan’s view of retroactivity that a newrule of |aw woul d not be
applied on collateral review to cases that becane final prior to
t he announcenent of the new rule. Teague, 489 U S. at 310, 109
S.C. at 1075. Since Teague, the Court has clarified that this
principle of non-retroactivity “serves to ensure that gradual
devel opnents in the | aw over which reasonable jurists may di sagree
are not |later used to upset the finality of state convictions valid
when entered.” Sawer v. Smth, 110 S. . 2822, 2828 (1990).
Moreover, the rule reflects the Ilimted purpose of federal habeas
corpus “to ensure that state convictions conply with the federal
law i n existence at the time the conviction becanme final, and not
provide a nechanism for the continuing reexamnation of final
j udgnents based upon |ater energing |egal doctrine.” Id.

Applying the non-retroactivity principle in a way that
bal ances the need for finality of convictions against the need to
enforce mnimal constitutional protections has proven chall engi ng.
Even i n Teague, the plurality opinion acknow edged that the task of
det erm ni ng whet her a case announces a newrule is often difficult.

For that reason, the plurality expressly did not “attenpt to define
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the spectrum of what nmay or nay not constitute a new rule” for
purposes of retroactivity. Teague, 489 U S at 301, 109 S.Ct. at
1070; see also Mackey v. United States, 401 U S. 667, 695 (Harl an,
J., concurring in judgnents and dissenting in part) (recognizing
“the inevitable difficulties that wll arise in attenpting to
determ ne whether a particular decision has really announced a
“new rule at all or whether it has sinply applied a well-
established constitutional principle to govern a case which is
cl osel y anal ogous to t hose whi ch have been previously considered in
the prior case law.”). The Teague plurality did, however, offer
the foll owi ng general guidelines:

“[A] case announces a new rul e when it breaks new ground

or inposes a heretofore new obligation on the States or

the Federal Governnent. To put it differently, a case

announces a new rule if the result was not dictated by

precedent existing at the tinme the petitioner’s
convi ction becane final.”

ld. (enphasis inoriginal). Amjority of the Court enpl oyed these
gui delines shortly after Teague in Penry v. Lynaugh, 492 U S. 316,
109 S.Ct. 2934 (1989). Indeed, only in Penry did a majority of the
Court adopt Teague's non-retroactivity doctrine. See id. Thus,
the analysis in Penry is instructive wth respect to the
di stinction between a new rul e under Teague and an application of
established principles to a case that is analogous to prior
precedent.

Penry clainmed that his Ei ghth Amendnent rights were violated
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because the jury in his capital nurder trial was unable to fully
consider and give effect to mtigating evidence of his nenta
retardation and childhood abuse when answering Texas' three

statutory special issues at sentencing. Penry did not facially

chal | enge the Texas death penalty statute. |nstead, Penry cl ai ned
that, “on the facts of [his] case, the jury was unable to fully
consider and give effect to the mtigating evidence . . . in

answering the three special issues.” 492 U S. at 315, 109 S.C. at
2945 (enphasis added). The State argued that Penry’ s asserted rule
anounted to an extensi on of established principles and consequently
was barred by Teague. The Court was thus faced wth determ ning
whether the rule asserted by Penry was an application of
established principles or a new rule of |aw

Prior to 1986, when Penry’'s conviction and sentence becane
final, the Supreme Court had established that “in capital cases the
fundanental respect for humanity underlying the Ei ghth Amendnent
requires consideration of the <character and record of the
i ndi vi dual of fender and the circunstances of the particul ar of fense
as a constitutionally indispensable part of the process of
inflicting the penalty of death.” See Penry, 492 U S. at 316, 109
S.C. at 2945 (quoting Wodson v. North Carolina, 428 U S. 280,
304, 96 S.Ct. 2978, 2991 (1976)). The Court had stressed this
fundanental principle in upholding Texas capital punishnent

statute against a facial Eighth Amendnent challenge in Jurek v.
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Texas, 428 U. S. 262, 96 S. . 2950 (1976). In Jurek, the Court
concluded that Texas' sentencing schene satisfied the Eighth
Amendnent provi ded that sentencing juries were all owed to consi der
any mtigating circunstances relevant to a specific case. Jurek,
428 U. S, at 272, 96 S. . at 2956. Suprene Court decisions
subsequent to Jurek and Wodson, but prior to Penry’s conviction
becoming final, reaffirmed the need for an individualized
assessnent of the appropriateness of the death penalty under the
Ei ght h Arendnent. See Lockett v. Chio, 438 U. S. 586, 98 S.Ct. 2954
(1978); Eddings v. Okl ahoma, 455 U.S. 104, 102 S.Ct. 869 (1982)
(both concluding that a sentencer cannot be precluded from
considering and giving effect to relevant mtigating circunstances
when determning the appropriateness of the death penalty in a
particul ar case). At the sanme tine, however, no Suprene Court
deci sion prior to Penry had commanded courts to instruct juries how
to consider specific mtigating evidence in a particular case.
I nstead, the case |aw established fundanental Ei ghth Anmendnent
principles for application in anal ogous cases.

The Suprene Court concluded that despite the absence of a
specific holding requiring the instruction sought by Penry, the
rule Penry sought to benefit from was dictated by the Eighth
Amendnent principles espoused and enforced in the Court’s prior
cases. According to the Court, it was firmy established at the

time of Penry’'s conviction that a sentencer in Texas had to
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consider any mtigating evidence specific to the circunstances of
Penry and his crine. Penry, 492 U. S. at 317, 109 S.C at 2946.
The rule that Penry sought - a requirenent that the jury be
instructed specifically what mtigating evidence it shoul d consi der
and how it should consider that evidence when answering Texas
speci al issues - was not “new’ for the purposes of Teague because
it represented a specific application of general Ei ghth Amendnent
principles outlinedin prior anal ogous cases. Though Penry’s claim
for relief did require the State to issue specific instructions
that it previously had not issued, the rule which controlled
Penry’ s case was neverthel ess not new. Moreover, the rule did not
i npose a new obligation on Texas, it sinply required that Texas
fulfill its obligation, expressed in Jurek, to ensure “that the
speci al issues [of the Texas capital punishnent statute] would be
interpreted broadly enough to permt the sentencer to consider al
of the relevant mtigating evidence a defendant m ght present in
i nposi ng sentence.” |d.

Penry’s recognition that the application of established
general procedural principles in an anal ogous context is not a new
rule barred by Teague remains the | aw today. See Bousley v. United
States, 523 U.S. 614, 620, 118 S.Ct. 1604, 1610 (1998) (rejecting
the argunent that the petitioner’s claimthat his guilty plea was
not knowi ng and intelligent was barred by Teague in part because

“[t]here is surely nothing new about this principle . . . .”); see
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al so Wight v. West, 505 U. S. 277, 304, 112 S. Ct. 2482, 2497 (1992)
(O Connor, J., concurring) (“If a proffered factual distinction
between the case under consideration and pre-existing precedent
does not change the force with which the precedent’s underlying
principle applies, the distinction is not neaningful, and any
deviation from precedent is not reasonable.”). Just as Penry
sought an application of Ei ghth Anmendnent principles well-
established at the time his conviction becane final, Burdine now
seeks the application of Sixth Anendnment principles that were well -
established at the tine that his conviction becane final. Just as
Teague did not prevent Penry from receiving the benefit of
established Ei ghth Amendnent protections, it does not prevent
Burdine fromreceiving the benefit of established Sixth Anendnment
prot ections.

At the tinme that Burdine’ s conviction becane final in 1987, it
was well established in the |egal |andscape that defendants have
the Sixth Amendnent right to effective assistance of counsel at
every critical stage of the proceedi ngs agai nst them See Powel |,

287 U.S. at 69, 53 S.Ct. at 64.3 The purpose of this Sixth

3 The State does not argue that Burdi ne seeks to avail hinself
of a rule announced after his conviction becane final in 1987.
I nstead, the State maintains that the result Burdi ne seeks is not
conpel l ed or dictated by Suprene Court precedent even today. Since
the State does not suggest that Sixth Anmendnent precedent has
changed or devel oped significantly since 1987, we do not expend
consi derabl e energy distinguishing the law as it was in 1987 and
the lawas it is today. Suffice it to say that the State does not
al l ege any noteworthy devel opnents in Suprene Court doctrine, and
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Amendnent guarantee was and “is to ensure that a defendant has the
assi stance necessary to justify reliance on the outcone of the
proceedi ng.” Strickland v. Wshington, 466 U S. 668, 689, 104
S.C. 2052, 2067 (1984); Cronic, 466 U S. at 658, 104 S.C at 2046
(“[T)he right to the effective assi stance of counsel is recogni zed
not for its own sake, but because of the effect it has on the
ability of the accused to receive a fair trial”). Because the
Si xt h Anmendnent serves solely to ensure a fair and reliable trial,
“any deficiencies in counsel’s performance nust be prejudicial to
t he defense in order to constitute i neffective assistance under the
Constitution. 1d. In Cronic, however, the Court recogni zed that
sone egregious circunstances “are so likely to prejudice the
accused that the cost of litigating their effect in a particular
trial is unjustified.” Cronic, 466 U. S. at 658, 104 S.Ct at 2046.
Both in Cronic and in Strickland, the Suprene Court recogni zed t hat
t he absence or denial of counsel at a critical stage of a crimnal
proceedi ng represents one of the egregious circunstances that
requires the presunption of prejudice. See Cronic, 466 U. S at
659, 104 S. . 2047; Strickland, 466 U S. at 692, 104 S. C. at

2067.* Burdine seeks an application of this rule to the facts of

we have been unable to discern any independently.

“1n addition to the absence of counsel during critical phases
of trial, Cronic suggested three other circunstances in which a
presunption of prejudice would be required to ensure the fairness
of a proceeding: (1) “if counsel entirely fails to subject the
prosecution’s case to neaningful adversarial testing;” (2) “when
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his case. He argues that he was repeatedly w thout counsel
t hroughout the nost critical part of his capital nurder trial: the
guilt-innocence phase. Because he was w thout counsel, Burdine
argues that we should presune prejudice in accordance with Cronic
and Strickland. W agree with Burdine that the rule he seeks to
benefit fromis neither new, nor should it have been surprising to
the State of Texas at the tine of Burdine's conviction in 1987.
The State concedes that Cronic calls for the presunption of
prejudi ce when, during a critical stage of trial, counsel is either
(1) totally absent, or (2) present but prevented from providing
effective assistance. See Cronic 466 U S. at 659 n.25, 104 S.C
2047 n.25. The State argues that applying this rule to the facts
of Burdine’s case expands Cronic’s holding and therefore creates a
“new rule” barred by Teague. Specifically, the State nmaintains
that (1) Cronic calls for a presunption of prejudice relating to
absence of counsel only when state action causes such absence, and
(2) any absence by Burdine’'s attorney was not proven to have taken
pl ace during a “critical stage” of Burdine's trial, as such term
was understood by the Court in Cronic. W disagree with the

State’ s excessively narrow readi ng of Cronic.

al t hough counsel is avail able during trial, the |ikelihood that any
| awer, even a fully conpetent one, could provide effective
assistance is so snmall that a presunption of prejudice is
appropriate without inquiry into the actual conduct of the trial;”
and (3) “when counsel | abors under an actual conflict of interest.”
Cronic, 466 U S. at 659-60, 662 n.31, 104 S.Ct. at 2047, 2048 n. 31.
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Initially, we note that the State’'s proposed state action
requi renent does not flow from the |anguage of Cronic. Cronic
recogni zed that because our system of justice deens essential the
assi stance of counsel, “a trial is unfair if the accused is denied
counsel at a critical stage of his trial.” | d. In a footnote
followng this sentence, the Court explained that presunption of
prej udi ce was appropriate “when counsel was either totally absent,
or prevented fromassisting the accused during a critical stage of
the proceeding.” Though the term “prevented from assisting the
accused” suggests the existence of sone indetermnate externa
force, no inference of a state action requirenent is possible from
the Court’s language discussing the appropriateness of a
presunpti on when counsel is “totally absent.”® Later in Cronic the
Court nore directly dispelled the State’s proposed state action
requi renment when it dism ssed the idea that the cause of a Sixth
Amendnent deficiency should control whether a presunption of
prejudi ce was warranted. The Court expl ai ned:

“The fact that the accused can attribute a deficiency in

his representation to a source external to trial counse

does not make it any nore or less likely that he received

the type of trial envisioned by the Sixth Arendnent, nor

does it justify reversal of his conviction absent an

actual effect on the trial process or the likelihood of

such an effect.”

Cronic, 466 U.S. at 662 n.31, 104 S.C. at 2048 n.31. W concl ude

5> Even where it is possible to infer a role for an externa
force, it is by no neans clear that this force nust be the state,
as opposed to sonething natural, such as ill ness.
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that the Sixth Arendnent principle animating Cronic’s presunption
of prejudice is the fundanental idea that a defendant nmust have the
actual assistance of counsel at every critical stage of a crimnal
proceeding for the court’s reliance on the fairness of that
proceeding to be justified. The Court in Cronic was not concerned
w th the cause of counsel’s absence, but rather the effect of such
absence on the fairness of the crimnal proceeding.

Qur recent discussion of Cronic in United States v. Russell,
205 F.3d 768 (5th G r. 2000), supports this interpretation and
rejects the State’s excessively narrow readi ng. On appeal fromthe
denial of his section 2255 notion, Russell urged this Court to
presune prejudi ce under Cronic based on the absence of counsel
Russell, along with 16 co-defendants, was on trial for conspiracy
to possess drugs and conspiracy to |aunder noney. Several days
into the trial, Russell’s counsel fell ill and was absent for two
days of trial as evidence was bei ng presented agai nst Russell’s co-
conspirators. Though an attorney for one of Russell’s codefendants
represented to the trial court that he had Russell’s permssion to
act as counsel during the absence of Russell’s own attorney, we
concluded that it was unclear fromthe record whether the district
court had accepted counsel’s attenpt to represent the petitioner.
Russell, 205 F.3d at 769-71. Despite the absence of a cl ear wai ver
of counsel, the trial court allowed the trial to continue after

instructing the governnent not to present evidence directly

-19-



relating to Russell while his counsel was absent.

Wil e we refused to adopt a per se rule that the taking of any
evidence at trial in the absence of counsel warrants a presunption
of prejudice, we did recognize Cronic’s enphasis on the need to
have counsel at every critical stage of a trial to ensure its
fairness and reliability. 1d. (quoting Cronic, 466 U S. at 658,
104 S.Ct. at 2047). |In characterizing Cronic’s holding, we did not
requi re a showi ng that the state was responsi bl e for the absence of
counsel. Instead, we interpreted Cronic as focusing on the overall
fairness of the proceedi ng, and specifically on whether the absence
of counsel was at a critical stage of the trial. W noted that
while Cronic did not provide substantial guidance with respect to
what parts of a trial are “critical,” the follow ng guidelines
could be distilled:

First, there nust be a denial of such

significance that it nmakes the adversary
process itself unreliable. [Cronic, 466 U S

at 659, 104 S.C. at 2047]. Second, the
Cronic court nakes clear that “only when
surroundi ng ci rcumst ances justify a

presunption of ineffectiveness can a Sixth

Amendnent claimbe sufficient without inquiry

into counsel’s actual performance at trial.”
205 F.3d at 771 (quoting Cronic, 466 U S. at 662, 104 S. Ct. at
2048). Applying these principles to Russell’s case, we concl uded
that the adversary process in Russell’s trial was wunreliable

because Russell’s counsel was not “present to keep the taint of

conspiracy from spreading to the client.” Id. at 772. On this
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basis, we held that counsel’s absence was at a critical stage and
presuned prejudice.?®

As reflected by our discussion in Russell, Cronic presunes

6 The State points to |anguage in Strickland suggesting that
state action is necessary to justify a presunption of prejudice.
See Strickland, 466 U S. at 692, 104 S.C. at 2067. Specifically,
the State relies on the foll ow ng | anguage:

Actual or constructive denial of the assistance of
counsel altogether is legally presuned to result in
prejudice. So are various kinds of state interference

wth counsel's assistance. Prejudice in these
circunstances is so likely that case-by-caseinquiry into
prejudice is not worth the cost. Mor eover, such

ci rcunst ances i nvol ve i npai rnents of the Si xth Amendnent
right that are easy to identify and, for that reason and
because the prosecutionis directly responsi bl e, easy for
t he governnment to prevent.

ld. (citations omtted). The State maintains that the | ast
sentence assunes state action with respect to any absence of
counsel. Yet, we interpret the sentence to relate only to “various
kinds of state interference wth counsel’s assistance.” At any
rate, Strickland certainly does not hold that state action is
required to presune prejudice based on absence of counsel.
Therefore, the | anguage on which the State relies is dicta and does
not undercut the Court’s prior analysis in Cronic.

The State’s reliance on our decision in May v. Collins, 948
F.2d 162 (5" Cir. 1991), is simlarly msplaced. In May, the
habeas petitioner did not suggest that his counsel had been absent
during critical portions of the proceeding, but instead argued that
the Texas death penalty schene so limted his counsel’s tactica
decision nmaking ability as to constitute a constructive denial of
counsel. 1d. at 166. Thus, our decision in May was concer ned not
w th actual absence of counsel, but instead with i nstances in which
“counsel is prevented fromassisting the accused during a critical
stage of the proceeding.” 1d. Wile May limted the principle of
constructive deni al of counsel to cases involving a governnent rule
that “affirmatively forces counsel to nake a choi ce he or she m ght
not otherwise nmake in the context of a particular case,” that
limtation has no bearing on allegations that counsel was absent
during critical portions of trial. 1d.
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prejudi ce based on the absence of counsel when such absence
threatens the overall fairness of a trial. Wiile state
responsibility for counsel’s absence may be rel evant in exam ning
the fairness of a trial, state action is not and has never been a
prerequisite for invoking Cronic to presune prejudice. Readi ng
Cronic to inpose such a prerequisite would require shifting the
opinion’s enphasis fromthe fairness and reliability of crimna
proceedings to the culpability of a state in distorting the
adversarial process. For that reason, we reject the State’s
attenpt to cast Burdine's argunent as a “new rule” by inposing a
state action requirenment onto Cronic’s principle that Sixth
Amendnent prejudice is presuned when a defendant denonstrates the
absence of counsel at a critical stage of his crimnal proceeding.
The State also attenpts to characterize Burdi ne’s argunent as
anewrule by limting the neaning of “critical stage” as that term
is used in Cronic and certain cases cited in Cronic. Initially,
the State argues that the Suprene Court intended “the Sixth

Amendnent concept of ‘critical stage to refer “not to the trial
itself, but rather to phases of a crimnal proceeding other than
the trial.” (enphasisinoriginal). W quickly dispensewiththis
argunent. Al of the Suprene Court cases that the State cites as
supporting its proposition assune that the presentation of evidence

agai nst a defendant is a critical stage of a crimnal proceeding.

See, e.g. Brewer v. WIllianms, 430 U S. 387, 398, 97 S.Ct. 1232,
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1239 (1977). The cases cited by the State sinply extend the
concept of the trial as a critical stage to other discrete periods;
in so extending the concept, they do not question the fact that the
trial itself remains a critical stage of any crimnal proceeding.
Mai ne v. Moulton, 474 U. S. 169, 170, 106 S.C. 477, 484 (1985)
(noting that the Suprene Court has not limted the right to
assi stance of counsel to participation at trial, but has not
abrogated that right during the trial itself).

The State next argues that because Burdi ne cannot denonstrate
preci sely when Cannon sl ept during his trial, he cannot prove that
Cannon sl ept during critical stages of his crimnal proceeding. In
this regard, the State asks nore of Burdi ne than the Suprene Court
or this Court has ever asked of a defendant attenpting to show the
absence of counsel during a critical stage of trial. To justify a
particular stage as “critical,” the Court has not required the
defendant to explain how having counsel would have altered the
outcone of his specific case. Rat her, the Court has | ooked to
whet her “the substantial rights of a defendant may be affected”
during that type of proceeding. United States v. Taylor, 933 F. 2d
307, 312 (5t Gir. 1991) (citing Menpha v. Rhay, 389 U S. 128, 134,
88 S.Ct. 254, 256 (1967); G deon v. Wainright, 372 U S. 335, 342-
43, 88 S.Ct. 792, 795-96 (1963)); see also United States v.
Gouvei a, 467 U. S. 180, 189, 104 S. Ct. 2292, 2298 (1984) (suggesting

that a proceeding is critical when the accused is confronted by the
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| egal procedural system or the expertise of a state adversary).
Thus, in Russell, this Court was satisfied by Russell’s show ng
that evidence was being adduced by the State against his co-
conspirators while Russell’s counsel was absent. See Russell, 205
F.3d at 772. W did not require Russell to denonstrate that the
evi dence adduced against his co-defendants did in fact have an
adverse inpact on his own fortune or that the presence of his
attorney woul d have i nproved his chances of an acquittal.’ Such a
standard would require that the defendant, in effect, prove
prejudice in order to receive a presunption of prejudice. That was

not the standard announced in Cronic. Therefore, to the extent

" Here, the State attenpts to distinguish Russell on the basis
that the evidence presented during the absence of counsel in that
case was easily identifiable, but in this case, “we cannot
determne fromthe trial transcript or witness testinony at the
state evidentiary hearing what evidence was being presented, or
other activity was taking place, while counsel slept.” I n
Burdine’s case we have a state court finding that counsel slept
“during portions of [Burdine’s] trial on the nerits, in particular
during the guilt-innocence phase when the State’s sol o prosecutor
was questioning wtnesses and presenting evidence.” Although we
may not specifically know what evidence was being presented while
counsel was unconsci ous, we knowthat it was being presented by the
State agai nst Burdine. In Russell, pursuant to the district
court’s instruction, the governnent was presenting evidence that
directly related to his <co-conspirators, not Russell. W
recogni zed that evidence introduced against co-conspirators
“inferentially increased the taint of guilt of Russell.” 205 F.3d
at 772. The evidence presented while counsel slept at Burdine’'s
trial at the very least inferentially increased the taint of
Burdine’s qguilt because he was the only defendant on trial. It
woul d appear a nore egregious Sixth Amendnent violation to have
counsel unconsci ous whil e evidence is presented against his client
than to have counsel physically absent while evidence is presented
against his client’s co-conspirators.

- 24-



that the State maintains that application of the term “critical
stage” to the facts of Burdine's case would constitute a new rule,
we dismss the State’s argunent. Burdi ne has all eged and the state
court findings support the fact that Burdine’'s counsel was
unconsci ous, and hence absent, repeatedly throughout the guilt-
i nnocence phase of Burdine' s trial as evidence was bei ng produced
agai nst Burdine. That this stage of Burdine' s trial was “critical”
was wel |l established in 1987 and is well established today.

In sum we conclude that Burdine seeks the benefit of a rule
wel | -established at the tine that his conviction becane final: when
a defendant does not have counsel at every critical stage of a
crimnal proceeding, the court nust presune that such egregi ous
deficiency prejudiced the fairness of the trial. Because Burdi ne
does not seek the benefit of a new rule, we need not discuss the
various exceptions to Teague. I nstead, we turn to whether the
merits of Burdine’s case warrant the application of this
| ongst andi ng rul e.

B. | s Presunption of Prejudice Appropriate in Burdine' s Case?

The State purports to accept the state trial court’s findings
t hat def ense counsel slept during substantial portions of Burdine' s
trial. Nonetheless, the State painstakingly conducts a page-by-
page analysis of the trial record in an apparent attenpt to

denonstrate that counsel was awake during significant portions of
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the trial.® Yet, once we have accepted as presunptively correct
the state court’s finding that counsel slept “during portions of
[Burdine’s] trial on the nerits, in particular during the guilt-
i nnocence phase when the State’s solo prosecutor was questioning

W t nesses and presenting evidence,” there is no need to attenpt to
further scrutinize the record. See Javor v. United States, 724
F.2d 831, 834 (9th Gr. 1984) (holding that “[w hen a defendant’s
attorney is asleep during a substantial portion of his trial, the
def endant has not received the | egal assi stance necessary to defend
his interests at trial” and thus, prejudice nust be presuned).
The factual findings nmade during Burdine's state habeas
proceedi ngs denonstrate that Burdine’s counsel was repeatedly
asl eep, and hence unconsci ous, as w tnesses adverse to Burdi ne were
exam ned and ot her evidence agai nst Burdi ne was introduced. This
unconsci ousness extended t hrough a not i nsubstantial portion of the
12 hour and 51 mnute trial. Unconsci ous counsel equates to no
counsel at all. Unconsci ous counsel does not analyze, object,

listen or in any way exercise judgnent on behalf of a client. As

recogni zed by the Second Circuit, “the buried assunption in our

8 W note that sinply because counsel orally responded when
addressed during trial does not necessarily indicate that he had
been awake and attentive imediately prior to the exchange on the
record. At the 1995 state habeas evidentiary hearing, two
W tnesses testified that, on different occasions during trial
counsel was awakened when the trial court or the prosecutor
addressed him Al so, on occasion, Cannon’s response was somewhat
del ayed because he had been asleep immediately prior to being
addr essed.
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Strickland cases is that counsel is present and conscious to
exerci se judgnent, calculation and instinct, for better or worse.
But that is an assunption we cannot nake when counsel s
unconscious at critical tinmes.” Tippins v. Wil ker, 77 F.3d 682,
687 (2d Cir. 1996).° \Wen we have no basis for assum ng that
counsel exercised judgnent on behalf of his client during critical
stages of trial, we have insufficient basis for trusting the
fairness of that trial and consequently nust presune prejudice.
The State suggests that because Cannon was physically present
inthe courtroom his dozing constituted a formof performance that
shoul d be subjected to prejudice analysis. The State nmintains
that it is inpossible to distinguish between sl eeping counsel and
other inpairnents that nevertheless have been subjected to
prej udi ce anal ysi s. W di sagree. An unconsci ous attorney does
not, indeed cannot, performat all. This fact distinguishes the
sleeping lawer from the drunk or drugged one. Even the
i ntoxi cated attorney exercises judgnent, though perhaps inpaired,
on behalf of his client at all tinmes during a trial. Yet, the
attorney that is unconscious during critical stages of a trial is

sinply not capable of exercising judgnent. The unconsci ous

® The State, citing a March 1998 district court opinion,
suggests that the Second G rcuit has backed away fromthe presuned
prejudice rule it recognized in Tippins. Yet, as recently as My
1998, the Second Circuit has confirnmed the rule and rationale
announced in Tippins. See United States v. Mrales, 143 F. 3d 94,
97 (2d Cir. 1998).
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attorney is in fact no different from an attorney that 1is
physically absent from trial since both are equally unable to
exerci se judgnent on behalf of their clients. Such absence of
counsel at a critical stage of a proceeding nmakes the adversary
process unreliable, and thus a presunption of prejudice is
warrant ed pursuant to Cronic.

As in Russell, we decline to adopt a per se rule that any
dozing by defense counsel during trial nerits a presunption of
prejudice. Qur holding, that the repeated unconsciousness of
Burdine’s counsel through not insubstantial portions of the
critical guilt-innocence phase of Burdine's capital nurder trial
warrants a presunption of prejudice, is limted to the egregi ous

facts found by the state habeas court in this case.?

10 Based on an extrajudicial statenment nmade by Burdine’s
habeas counsel to a news reporter and the fact that Burdi ne did not
testify during the state court habeas proceedi ngs, the dissent has
constructed a circuitous chain of inferences culmnating in the
negative inference that, as a matter of law, Burdine s counse
slept only during uninportant stages of Burdine' s capital nurder
trial. According to the dissent, this inference al one woul d def eat
Burdine’s claimto a presunption of prejudice under Cronic. But
the links necessary to support the dissent’s chain of nmandatory
inferences are wholly lacking. And even if we were to assune that
the state habeas court could and would have drawn the negative
i nference proposed by the dissent with respect to the timng of
Cannon’s slunber, such analysis would only be relevant to the
State’s proposed approach to the application of Cronic, which
effectively incorporates the Strickland anal ysis. The flaws in
t hi s approach have been di scussed previously. Accordingly, we do
not further dwell on the dissent’s reliance on Burdine' s habeas
counsel’s extrajudicial statenments to deprive Burdine of the
presunption of prejudi ce he seeks based on t he absence of his trial
counsel
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L1,

Based on the state court’s findings that have been accepted by
all as presunptively correct, we affirmthe district court’s grant
of federal habeas corpus relief and vacate Burdi ne’ s capital nurder
convi ction. The State is free to retry Burdine for capita

nmur der . 11

AFFI RVED.

1 Chi ef Judge Carolyn Dineen King and Judges Patrick E
Hi ggi nbotham W Eugene Davis, Jacques L. Wener, Jr., Harold R
DeMoss, Jr., Carl E. Stewart, Robert M Parker, and Janes L. Dennis
joinin this opinion for the court.
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PATRICK E. H GAd NBOTHAM GCircuit Judge, joined by Chief Judge
CAROLYN DI NEEN KING W EUGENE DAVIS, and JACQUES L. W ENER,

Crcuit Judges, concurring:

| concur fully in the excellent opinion of the Court, but
wite separately to explain ny preferred path. As for the nerits
of Burdine's claim he had no | awer for not insignificant anmounts
of tinme as the governnent presented its case. This is surely a
deni al of the constitutional right to counsel. The nore difficult
issue is the threshold Teague question of whether this court has
the power to grant the relief Burdine requests on habeas revi ew.

I

Teague v. Lane!? announced that a federal court reviewing a
habeas petition cannot apply a “newrule” of lawin granting relief
to the prisoner.® In other words, a federal habeas petitioner
cannot rely on a rule of federal constitutional |aw that did not
exist at the tinme his conviction becane final. The rule of Teague
is no legal technicality. Rather, it is a recognition of the
i nportant, but sensitive, role of habeas corpus in our federa
system Teague is an integral conponent of the structure by which
constitutional questions arising out of state crimnal convictions

are reviewed by federal courts.

12 489 U.S. 288 (1989).

13 See id. at 310.



Originating in the Habeas Corpus Act of 1867, in tandemwth
t he Reconstructi on Anendnents, the nodern wit of habeas corpus has
operated as a vital safeguard of the federal constitutional rights
of persons convicted in state courts. It has a history bound up
in the expansion of federal supervision over the States and the
genesis of nodern civil rights, and in particular the novenent
toward racial equality. Habeas corpus originally served only to
ensure the rel ease of persons i nprisoned without | egal process, but
its reach expanded slowy until the | andmark decision of Brown v.
Allen.® Only then in 1953 did federal habeas afford relief from
a state conviction based on constitutional error.

In practical effect, Brown replaced direct review in the
Suprene Court of state convictions by enlisting the | ower federal
courts in the task of reviewwng clains of constitutiona
deprivation ensuing fromstate crimnal convictions. |In the sane
stroke, Brown expanded the availability to state prisoners of a
remedy for constitutional violations suffered during their
prosecution. This expansion of the wit, however, threatened the
finality of crimnal convictions. Unlike appellate review, habeas
revi ew was not bound by tine limts, ! and changes in the | aw coul d

render convictions that were valid when decided invalid under

14 See Fay v. Noia, 372 U.S. 391, 415 (1963).
15 344 U.S. 443 (1953).

® Thi s changed, of course, with the enactnent of the AEDPA in
1996. See 28 U.S.C. § 2244(d)(1).
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current law. [In such cases, no | onger woul d the Reconstruction-era
concern with States flouting federal |aw be relevant—+nstead,
state-court convictions that conplied with federal |aw could be
chal | enged years | ater based on devel opnents in federal |aw that
the state courts could not have anti ci pated.

Fol | ow ng Brown, the Suprene Court struggled with the probl em
of habeas courts applying recent federal decisions to old
convictions. It first attenpted to give only prospective effect to
its newy found constitutional rights,? an effort that drew sharp
criticism!18 Uged on by Justice Harlan, the Court finally
abandoned the effort at prospective effect?® and turned to the scope
of the habeas renedy in Teague.?® By forbidding a federal court
from applying legal rules that did not exist at the tinme the
prisoner’s conviction becane final, Teague all ows federal courts to

provide review of state-court convictions, in a fashion akin to

17 See Linkletter v. Walker, 381 U S. 618, 628 (1965) (“[I]n
appropriate cases the Court may in the interest of justice make [ a]
rul e prospective.”); see also Johnson v. New Jersey, 384 U S. 719,
732 (1966) (applying Mranda decision only to trials commenced
after Mranda); Stovall v. Denno, 388 U S. 293, 300 (1967) (“[No
distinction is justified between convictions now final . . . and
convictions at various stages of trial and direct review ”).

8 Paul J. M shkin, Foreward: The Hi gh Court, The Great Wit,
and the Due Process of Tinme and Law, 79 Harv. L. Rev. 56 (1965).

19 See Giffith v. Kentucky, 479 U. S. 314, 328 (1987) (hol ding
that “a newrule for the conduct of crimnal prosecutions is to be
applied retroactively to all cases, state or federal, pending on
direct review or not yet final”).

20 See Teague, 489 U.S. at 304-05.
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appellate review, without interfering with convictions in state
courts that acted in conpliance with federal law. So it is that
Teague is a rich and powerful discipline for the welding of
federal power. More to the point, it is not an equitable doctrine
relaxing or drawng taut for cases perceived as deserving of
adj ustnment—+n either direction. At the |east the doctrine has
matured to this relative fixity.
|1

The Teague princi ple, though easy to state, can pose difficult
questions in its application. The majority opinion relies
primarily on Penry v. Lynaugh,?' properly so. But the trail of
cases since Penry has left it near the outer limts of the Court’s
willingness to conclude that a proposed rule is not a new rule.??
For me, the inport of Penry is better understood in |ight of Sawer
v. Butler,? a case nore representative of the Teague juri sprudence
since Penry. |In Sawer, this court en banc addressed the cl ai mof
a habeas petitioner that the prosecutor at his trial violated the
rul e announced in Caldwell v. M ssissippi,? which had been deci ded

by the Suprenme Court after Sawyer’s conviction had becone final

21 492 U.S. 302 (1989).
22 See also id. at 351-53 (Scalia, J., dissenting).

28 881 F.2d 1273 (5th Cr. 1989) (en banc), aff’'d sub nom
Sawyer v. Smith, 497 U.S. 227 (1990).

24472 U S. 320 (1985).
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Cal dwel | had held that a prosecutor’s statenents to the sentencing
jury in a capital case that dimnish the jury’'s sense of
responsibility in its sentencing role require reversal of the
sentence of death.? W ruled that Caldwell announced a new rul e,
one that did not exist at the tinme Sawer’s conviction becane
final.?® Thus, our court was barred from applying Caldwell to
Sawyer’s case.

I n concluding that Cal dwell announced a new rule, we pointed
to two salient facts: First, Caldwell was the first case to
conclude that the Ei ghth Amendnent provided the basis for
overturni ng a death sentence because of prosecutorial statenents.?
Second, Caldwell elimnated the requirenent present in older due
process cases that the defendant nust show that the prosecutor’s
statenents rendered the trial fundamentally unfair.?® |nstead,
Cal dwel | created a presunption of fundanmental unfairness that did
not exi st before. Thus, Caldwell | owered the threshold for finding

reversible error.?® Sawer stands for the crucial principle that

2 |1d. at 328-29.
26 See Sawyer, 881 F.2d at 1291.

21 See Sawyer, 881 F.2d at 1290; see also Caldwell, 472 U.S.
at 328-29, 340.

28 See Sawyer, 881 F.2d at 1284, 1291; see also Caldwell, 472
U S. at 340.

29 See Sawyer, 881 F.2d at 1291 (“We have little difficulty in
concluding that . . . Caldwell’s greatly heightened intol erance of
msleading jury argunent is a new rule within the neaning of
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aruleis anewrule when its articulation changes the el enents or
the burdens of proof a prisoner nust satisfy to prove a
constitutional violation.

Sawyer also explained Penry. We observed that, at base,
Penry was not about whether a new rule or an old rule applied
instead, “Penry involved the consistent application of an
established constitutional rule to, in essence, changes in the
facts.”3 This distinction between cases presenting new rul es and
cases presenting newfacts is central to the functioni ng of Teague.
State courts cannot and need not divine the future of federa
constitutional law, they need only follow the rules extant at the
time of the defendant’s conviction and appeal. Thus, Teague
prohibits federal courts from judging state-court convictions
agai nst standards devel oped after those convictions becane final.
On the other hand, every court-state or federal -has the duty to
faithfully apply legal rules to the distinct facts of each case.
Teague does not bar a federal court fromreview ng the application
of an old rule to new facts in state court; as we explained in

Sawyer, Penry said as nuch. 3!

Teague. ”).
3 1d. at 1288.

31 By analogy, federal «courts routinely entertain the
application of established lawto different facts in review ng the
constitutionality of searches and seizures of evidence admtted in
federal crimnal proceedings. | f Teague were an issue, no one
woul d seriously contend that such cases involve new rules, even
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Since Sawyer, the Suprene Court has further articulated the
approach to law and fact in the Teague anal ysis:
Teague and our subsequent decisions interpreting it require a
federal court to answer aninitial question, and in sone cases
a second. First, it nust be determ ned whether the decision
relied upon announced a new rule. |If the answer is yes and
nei t her exception applies, the decision is not available to
the petitioner. |If, however, the decision did not announce a
new rule, it is necessary to inquire whether granting the
relief sought would create a new rule because the prior
decision is applied in a novel setting, thereby extending the

precedent . %

| believe this is the appropriate franmework for anal yzing Burdine’s
claim
11
Qur decision today relies on no new rule. Al t hough the

principal dissent takes issue with this conclusion, the only rule

though law enforcenent officers my be entitled to qualified
immunity from civil liability because reasonable jurists could
di sagree about the constitutionality of a particul ar application of
a Fourth Amendnent rule. See Anderson v. Creighton, 483 U S. 635
(1987). The Court has drawn upon Anderson v. Creighton for its
treatnent of the |level of generality, not its reasonableness in
application of a settled rule. See Sawer v. Smth, 497 U S. 227,
236 (1990).

32 Stringer v. Black, 503 U S. 222, 227-28 (1992).
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being applied is forty years old. The so-called Cronic rule dates
back to the 1961 decision Hamilton v. Alabama.®* |In Ham|ton, the
Suprene Court held that absence of counsel at an arraignnent in
Al abama was per se reversible. The Court concluded that
“[a] rrai gnnment under Alabama lawis a critical stage in a crimnal
proceedi ng. "3 Because arraignment was a critical stage of the
proceedi ng and the prisoner was deni ed counsel at arraignnment, the
Court “[did] not stop to determ ne whet her prejudice resulted,” but
reversed his conviction.® Thus the Cronic rule—that (1) denial of
counsel at (2) a critical stage of proceedings nandates
reversal **-as established twenty-six vyears before Burdine's
convi ction becane final. Most inportant, the Court in Hamlton
made cl ear that determ nation of what was a “critical stage” rested
upon the facts of each case. It acknow edged that arraignnents in

other jurisdictions may not be critical to the defense.?® \Wat

33 368 U.S. 52 (1961).
3 1d. at 53.
3 1d. at 55.

3 See United States v. Cronic, 466 U S. 648, 659 (1984); see
al so Holloway v. Arkansas, 435 U S. 475, 489 (1978) (“[When a
defendant is deprived of the presence and assistance of his
attorney, either throughout the prosecution or during a critical
stage in, at |east, the prosecution of a capital offense, reversal
is automatic.”).

37 The Court noted that in Al abama, a plea of insanity nust be
made at the arrai gnnment or forever lost. Hamlton, 368 U S. at 53.
It acknow edged, however, that the rules vary by jurisdiction, and
what is inportant is not the category of proceeding in which
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mattered to the Court was that the facts of the case justified the
concl usion that counsel was denied at a critical stage.

Since Ham | ton, the Suprene Court has applied the sane rule to
different facts. 1In each case, the Court did not refornulate the
rule, but applied the pre-existing rule to a different set of
facts. In Wiite v. Mryland,®® the Court deenmed a prelimnary
hearing to be a critical stage. The Court |ooked to the facts of
the case to determ ne whether “rights are preserved or lost” and
concluded that even if normally a prelimnary hearing is not a
critical stage in Mryland, in this case a guilty plea was
entered.®® Although the defendant |ater reversed his plea, the
initial plea of guilty was entered into evidence at trial.* In
ot her cases, the Suprene Court has found denial of counsel to

requi re reversal even when the denial affected only a single trial

counsel is denied, but that the facts of the individual case
warrant the conclusion that the stage is “critical.” |I|d. at 54.

3 373 U.S. 59 (1963).
¥ 1d. at 60.
a0 4,
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deci sion,* a portion of the testinony, * or closing argunents before
a judge.*

Li kew se, the elenent of “absence of counsel” has not been
sliced to a succession of fine legal rules, but an assessnent of
the facts and realities of the individual case. The Suprene Court
has hel d that the physical presence of counsel does not prevent his
“absence” for purposes of the Cronic rule.* To the contrary
“absence” neans sinply that the defendant was w thout counsel.

What is clear fromthis line of Suprene Court cases is that
the applicable rule in this case is not new. Absence of counsel at
a critical stage of trial renders the trial unfair and requires
reversal. What is also clear is that what constitutes a “critical
stage of the proceeding” and even “absence of counsel” depends on
an assessnment of the facts of each case. Thus, the Teague issue in
this case reduces to whether, in applying an old rule to the facts

of this case, the facts are so “novel” that we in effect do not

41 See Brooks v. Tennessee, 406 U.S. 605, 612-13 (1972) (rule
requi ring defendant to testify first denied him*“the guiding hand
of counsel” with respect to a “critical elenent of his defense”).

42 See Ferguson v. CGeorgia, 365 U. S. 570, 596 (1961) (inability
of counsel to question defendant in court violated right to
counsel).

43 See Herring v. New York, 422 U S. 853, 858 (1975) (closing
argunent is “a basic elenent” of the crimnal trial and denial of
such requires reversal).

4 See Holl oway v. Arkansas, 435 U. S. 475, 489-90 (1978).
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apply the rule, but create a newrule with broader scope or greater
bite.*

The facts of this case do not test the boundaries of the
Cronic rule. That sleeping counsel s absent counsel is
el ementary. Burdine's slunbering counsel presents us with a new
factual situation, hopefully rare, but not a difficult question of
the application of law to fact.* The novelty of this case stens
not fromthe inplausibility of applying the rule to these facts,
but from the stunning image of an attorney sleeping in the
courtroomwhile his client is on trial for his life. W are not
asked to stretch to conclude that counsel was absent in every
rel evant sense.

So, too, there is nothing new about concluding that the facts
of this case denonstrate that the taking of evidence against
Burdine is a critical phase of the trial. No nore recently than

1963 did the Suprene Court describe a critical stage of the

4 “1f the rule in question is one which of necessity requires
a case-by-case exam nation of the evidence, then we can tolerate a
nunmber of specific applications wthout saying that those
applications thenselves create a new rule . . . . Where the
beginning point is a rule of this general application, a rule
desi gned for the specific purpose of evaluating a nyriad of factual
contexts, it will be the infrequent case that yields a result so
novel that it forges a new rule, one not dictated by precedent.”
Wight v. Wst, 505 US 277, 308-09 (1992) (Kennedy, J.,
concurring in the judgnent).

46 See Javor v. United States, 724 F.2d 831, 833 (9th Cr.
1984) .
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proceedi ngs as a point at which “rights are preserved or |ost.”*
Failure to object to the adm ssion of evidence waives any
subsequent assertion of error. A lawer’s absence during
substantial portions of testinony cripples his ability to cross-
exam ne the witnesses and inpairs his ability to present the
def ense case and jury argunents.“

Surely the presentation of the evidence of guilt is acritical
phase. Nor is it an answer that Burdine “freely and voluntarily
confessed to his crine” (and hence that his lawer slept didn't
matter).* This ignores both the record in this case and the
reality that the effort to persuade a jury not to vote for death
often runs, as here, throughout the guilt phase of the trial. The
phrasi ng of the questions, their sequence and rhythm set tone and
paint a picture. They becone the platform for presenting the
penalty case and final argunent. The search for the precise

evi dence that cane in as Burdine' s counsel slept rests upon a view

47 White v. Maryland, 373 U.S. 59, 60 (1963).

48 The Suprene Court has held that the presentation of the
defendant’s testinony and the making of closing argunents are
critical stages of the trial. See Herring v. New York, 422 U S
853, 858 (1975) (closing argunent); Brooks v. Tennessee, 406 U. S.
605, 612-13 (1972) (timng of defendant’s testinony); Ferguson v.
Ceorgia, 365 U S 570, 596 (1961) (questioning of defendant).
Thus, not only can the presentation of evidence be a critical phase
of trial, but counsel’ s absence during the presentation of evidence
prejudi ces the defense in subsequent critical phases of the trial.
Cf. Wite v. Maryland, 373 U S. at 60 (prelimnary hearing was
critical stage of the proceedi ngs when guilty plea was nmade during
hearing that was |later entered into evidence agai nst defendant).

49 See Judge Jolly’'s dissent, infra at
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of trial dynamcs and reality that confounds ny forty years in the
courtroom Wth respect to ny colleagues, that is not the way it
wor ks, and for the same reasons it is not the |aw We presune
prej udi ce because experience tells us that an occurrence presents
both a high probability of prejudice and a difficulty of “proving
it” in any finite sense. The | aw speaks of presunption not to
supply a mssing ingredient, but rather to recognizeits inevitable
presence.*® Right to counsel at critical stages is only an exanpl e
of this principle. W sinply will not put a person on trial for
his life in the absence of counsel.

| ndeed, a | awyer asleep in the courtroomis nore harnful than
one who is physically absent. A nessage is sent to the jury when
a defense counsel sleeps, sonetines as long as ten mnutes, the
prosecutor continues to present evidence, the judge does nothing
(says he didn't see it)—all the officers of the court pay it no
mnd. This is just a “slowplea”: going through the notions is the
message. That is what happened. It will not do to dance away from
the facts. They were found by the state court and cone to this
court unchall enged by the State.

|V

% See United States v. Cronic, 466 U S. 648, 658 (1984)
(“There are, however, circunstances that are so likely to prejudice
the accused that the cost of |litigating their effect in a
particular case is unjustified.”); Tippins v. Wal ker, 77 F.3d 682,
687 (2d G r. 1996) (“Under these circunstances, where the adversary
nature of the proceedi ng was subj ect to repeated suspensions, there
islittle difference between saying that prejudice will be presuned
and saying that prejudice has been denonstrated.”).
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The principal dissent relies heavily on a notion introduced by
Butler v. MKellar® that a habeas court cannot apply a rule if at
the tine the prisoner’s conviction becane final the application of
the rule was “debatabl e anbng reasonable jurists.”% The dissent
then cites the divided panel opinion in this case and the Texas
courts’ divergent opinions in Burdine's state habeas case as
evidence that the application of the Cronic rule was “debatable
anong reasonable jurists.”® It is true that Butler inplies that
one can count heads to determne whether a rule is new or not.>%
It is also true that the Suprenme Court has since abandoned this
approach in judgi ng reasonabl eness.

In Stringer v. Bl ack, % the Suprene Court rejected the argunent
that the prisoner’s requested rule was new because the Fifth
Circuit had held to the contrary before the Suprene Court announced
the rule. The Suprene Court stated, “The purpose of the new rule
doctrine is to validate reasonable interpretations of existing
precedents. Reasonableness, in this as in many other contexts, is

an obj ective standard, and the ultimate deci si on whet her [the rul e]

51494 U.S. 407 (1990).

52 See infra, at

53 See infra, at

54 See Butler, 494 U. S. at 415 (“That the [rule at issue] was
susceptible to debate anong reasonable m nds is evidenced further
by the differing positions taken by the judges of the Courts of
Appeal s for the Fourth and Seventh Circuits.”).

55 503 U.S. 222 (1992).
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was dictated by precedent is based on an objective reading of the
rel evant cases.”® The Suprene Court tersely concluded that the
deci sions of two unani nous panels of the Fifth GCrcuit had been
unr easonabl e. '

Cases since Butler have rejected contentions by States that
federal habeas courts should further defer to state rulings of |aw
The suggestion in Wight v. West® that federal courts defer to the
state courts’ application of |law was nade by a mnority of the
Court and expressly rejected by a mgjority of the Justices to
consi der the proposal.®® Two terns ago, a majority of the Suprene
Court reiterated its conviction that a federal court nust nmake an

i ndependent judgnent in applying an old rule to a set of facts.®

¢ 1d. at 237.

% 1d. (“The short answer to the State’'s argunent is that the
Fifth Crcuit nmade a serious mstake in [its decisions].”).

%8 505 U.S. 277, 285-95 (1992) (opinion of Thomas, J.).

% “Teague did not establish a ‘deferential’ standard of review
of state court determ nations of federal law. It did not establish
a standard of reviewat all. . . . 1In Teague, we refused to give
state prisoners the retroactive benefit of newrules of |aw, but we
did not create any deferential standard of review with regard to
old rules.” ld. at 303-04 (O Connor, J., concurring in the
j udgnent) . See also id. at 307 (Kennedy, J., concurring in the
judgnent) (“Teague did not establish a deferential standard of
review of state-court decisions of federal law ).

60 See Wllians v. Taylor, 529 U S. 362, 382 (2000) (opinion
of Stevens, J.) (“[Whether or not a rule clearly established at
the tine a state court renders its final judgnent of convictionis
a question as to which the ‘federal courts nust nmake an i ndependent
evaluation.”); WIllianms, 529 U S. at 402 (opi nion of O Connor, J.)
(“If today’ s case were governed by the federal habeas statute prior
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We nust make an i ndependent determ nation of the application
of Cronic to the facts of this case. | amconvinced that precedent
di ctated the conclusion that Burdine’s counsel was absent during a
critical stage of the trial and that a contrary concl usi on woul d be

unr easonabl e, viewed objectively.

to Congress’ enactnent of AEDPA in 1996, | would agree with Justice
STEVENS that WIllians’ petition for habeas relief nust be granted
if we, in our independent judgnment, were to conclude that his Sixth
Amendnent right to effective assi stance of counsel was violated.”).
| note that the AEDPA nodified this rule. See id. at 409-13
(opinion of the Court). The AEDPA does not apply to this case

The effective date of the AEDPA was April 24, 1996. Burdine filed
his federal habeas petition in April 1995.
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E. GRADY JOLLY, Circuit Judge, joined by JERRY E. SMITH, Circuit Judge, dissenting:

Because the record in this case makes clear that Burdine is plainly guilty of capital
murder beyond a reasonable doubt; because Burdine voluntarily confessed to his crime;
because, even though Burdine was fully aware that his counsel had slept at points during
the trial, he repeatedly heaped post-trial compliments on his counsel for his performance
at trial and continually has expressed confidence in his counsel after trial; because the
record fairly establishes that Burdine’s counsel actually provided competent representation
throughout the course of the trial; because there is no suggestion in the record that
Burdine suffered any prejudice on account of counsel’s alleged sleeping, that is, there is
no suggestion that the outcome in this case would have been any different on account of
the allegations now made; because Burdine waited eleven years before he ever raised the
“sleeping lawyer” claim; because there is no evidence in the record that shows that
counsel’s sleeping occurred at a critical stage in the trial, and because the now silent
Burdine apparently could have offered testimony on this point but has chosen not to do so;
and finally, because | am led to believe by these facts that the “sleeping lawyer” claim is
in large part a diverting tactic to create the impression of a miscarriage of justice in a case
in which substantial justice has been done, | respectfully dissent from the granting of
habeas relief on the basis of the “sleeping lawyer” claim. | would remand for consideration
of his other claims to determine whether any have such merit to afford Burdine federal

habeas relief.



RHESA HAVKI NS BARKSDALE, Circuit Judge, joined by EDI TH H JONES,
JERRY EE SMTH, and EMLIO M GARZA, Crcuit Judges, dissenting:
“Bad facts make bad law.” This is just such a case. The “bad
facts” —the depl orabl e sleeping by Calvin Jerold Burdine s court-
appointed trial counsel, Joe Frank Cannon —have, | fear, driven
the majority to make “bad law'. This is vividly denonstrated by
the anomaly of the majority’ s stating that, for presuned-prejudice
purposes, the entire guilt phase of a capital nurder trial is not
a “critical stage” (one of its bases for maintaining that, in
granting presuned-prejudice, it has not established a “new rule”
for Teague-bar purposes), while, in a special concurrence, four
judges in that majority nevertheless maintainit is such a stage. %
The majority is not alone in its abhorrence at the spectacle
of Cannon sl eeping during a capital nurder trial; but, our decision
must not be influenced, much less dictated, by this. 1In focusing
so narrowy and intently on Cannon’s sleeping, the majority has
| ost sight of the reasons for the Sixth Amendnent’s requiring

effective assistance of <counsel in a crimnal proceeding:

61The aut hor of the special concurrence, as well as the three
judges who joined it, also joined the majority opinion. O course,
having failed to garner a majority, the special concurrence does
not speak for our court. Regrettably, however, for the nost part,
it nuddies the waters. It is only because it does so that it need
be addressed; it may well cause confusion and uncertainty anong t he
bench and bar.



adversarial testing of the prosecution’s case and reliability of
the result. Two of the key cases that shaped these contours nake
t hat plain.

The benchmark for judging any claim of
i neffectiveness nust be whether counsel’s
conduct so underm ned the proper functioning
of the adversarial process that the trial
cannot be relied on as having produced a just
result.

Strickland v. Wshington, 466 U S. 668, 686 (1984) (enphasis
added) .

The right to the effective assistance of
counsel is ... the right of the accused to
require the prosecution’s case to survive the
cruci ble of neaningful adversarial testing.
Wen a true adversarial crimnal trial has
been conducted —even if defense counsel nay

have made denonstrable errors —the kind of
testing envisioned by the Sixth Amendnent has
occurred.

[T]he right to the effective assistance of
counsel is recognized not for its own sake,
but because of the effect it has on the
ability of the accused to receive a fair
trial. Absent sone effect of challenged
conduct on the reliability of the trial
process, the Sixth Anmendnent guarantee is
general ly not inplicated.

United States v. Cronic, 466 U S. 648, 656, 658 (1984) (enphasis
added; footnote omtted). This being a capital nurder case does
not alter this. See Strickland, 466 U S. at 686.

The majority only pays lip service to these factors, My . Op.

at 15-16; it avoids applying themto this case. For exanple, it
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does not even nention Burdine' s confession and Cannon’s repeated
efforts to keep it fromthe jury. Nor does it nention Burdine’'s
testinony in which he admtted both robbing the victim and being
present at his nurder. The prosecution’s case was nore than
tested; the result, nore than reliable. Cannon’ s sl eeping does not
change t hat.

The extra-judicially, recently reveal ed evidence w thheld by
Bur di ne concerni ng his nudgi ng Cannon during trial when he slept is
very relevant to Burdine's presuned-prejudice-due-to-Cannon’ s-
sl eeping claim (This new evidence was confirnmed by Burdine’'s
counsel at en banc oral argunent.) The majority, however, does not
mention it, except, in response to this dissent, summarily stating
ina footnote that, in essence, Burdine’'s know edge at trial about
Cannon’s sl eeping, the resulting action Burdine took (and did not
take) at trial and post-judgnent, and this evidence-w thhol di ng do
not matter. Mj. Op. at 28 n.10. The special concurrence does not
mention the subject. But the withheld evidence colors this entire
appeal ; we cannot disregard it. Moreover, this twelfth-hour
revelation transfornms this presuned-prejudice claim into one
totally different from that for which our court granted en banc
review. On this basis alone, we should reverse and remand. At the
very |l east, we should remand for the district court to develop this
evidence, and its inplications regarding the presuned-prejudice

claim
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In short, this appeal, this presuned-prejudice claim is just
not as sinple, just not as cut-and-dried, as the mgjority and,
especially, the special concurrence would have it. Qur court does
not wite on a clean slate; we nust deal with |ong-established
precedent designed to acconmpdate the strong conpeting interests at
pl ay when presuned-prejudice is clained. To resolve this difficult
and enotional claim we nust go back to first principles. | regret
greatly that our court has not done so. | wll.

Accordingly, in addition to pointing out the general overal
errors in the mgjority’s analysis (part 1., 5-17), and di scussing
t he underlyi ng proceedi ngs, including Cannon’s efforts to keep out
Burdine’s confession (part I11., 23-38), this dissent goes into the
requisite detail to cover the sub-issues raised by Burdine's
presuned- prej udi ce cl aim

# Whet her Burdi ne’s evidence-w thholding affects, if not
forecloses, his claim(part 1., 17-23);

# Whet her, on the facts at hand (including the
inpossibility of determning when Cannon slept in
conjunction with what was then taking place at trial), to
grant presuned-prejudice is to retroactively apply a
“new rule, in violation of precedent barring such
procedure (part IV.A 1., 43-73);

# Whet her, evenif all ow ng presuned-prejudice for Cannon’s
sleeping is a newrule, it neverthel ess neets one of the
exceptions to barring its retroactive application (part
IV.A 2., 73-81); and

# Whet her, evenif all ow ng presuned-prejudi ce for Cannon’s
sleeping is not a new rule, Burdine, on the record at
hand, satisfies the elenents for that rule (part |V.B.
81-102).
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Before addressing the wunderlying facts and usual issues
i nvol ved for presuned-prejudice vel non, we nust address the uni que
i ssues surroundi ng Burdine’s knowi ng during trial about Cannon’s
sl eeping, but not raising it as an issue until 11 years |later, and
even then w thhol ding evidence about it. The subject bears on
Burdine’ s presuned-prejudice claim on the conduct of his habeas
counsel, Robert Lee Mdasson, |Il, who elected not to present
(wthheld) this evidence; and on the integrity of this proceeding
and this court. See part Il., infra.

This aside, inreview ng a solemm state judgnent, and al t hough
it denies doing so, the nmgjority creates a “new’ rule for presuned-
prejudice and applies it retroactively, <contrary to binding
precedent . Under this new rule, the requisite prejudice for an
i neffective-assistance claim is to be presuned because of the
“repeated unconsci ousness of [Cannon] through not insubstantia
portions of the critical guilt-innocence phase of Burdine’ s capital
murder trial”. Maj. Op. at 28. But, the majority seeks to
i medi ately wi pe away the newrule it has just |abored mghtily to
confect by holding this rule “is limted to the egregious facts
found by the state habeas court”. 1d. Truly, this raises result-
driven jurisprudence to a new | evel

Under Suprene Court and our precedent, the mpjority’s “new
rule cannot be applied retroactively to this habeas claim But,

even if the rule is not “new’, it cannot be applied to this case
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because, in the light of the state habeas court factual findings
(state-findings), and contrary to the majority’s characteri zation
of them Cannon was not “repeatedly unconscious through not
i nsubstantial portions of the ... trial”. |Id. at 8.

Overarching all of this are three actions by the mpjority
which turn the basis for presuned-prejudice on its head. That
doctrine is designed for instances of deficient attorney-
performance that are so obvious and so easy to identify, and where
resulting prejudice is so likely, that exam nation of the record
for prejudice vel non is not worth the cost of doing so.

First, the mpjority all ows presuned-prejudi ce, even though the
cl ai mbased on such (inits words) “egregi ous facts” was not raised
until a second state habeas application, 11 years after the trial.
If these facts were so egregious, the claimwould have been nore
t han obvious to Burdine during trial and, nost especially, in the
light of his recent wthhel d-evi dence adm ssi on.

Second, the majority does not just allow, it rewards, this
evi dence-w t hhol di ng, about which our en banc court inquired, sua
sponte, at oral argunent. This adm ssion is not only cause for
rejecting presuned-prejudice but also, on remand, for requiring an
evidentiary hearing concerning the wthheld-evidence and this
possi bly inproper tactic by Burdine’' s habeas counsel.

Third, contrary to the procedure established for the narrow

circunstances and resulting limted instances in which a court is
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to award presuned-prejudice, the majority has had to exam ne the
record, shepherd the state-findings favorable to its position, turn
a blind eye to those unfavorabl e (including the w thhel d-evi dence),
and make unwarranted i nferences about those facts in order to, with
the greatest effort, shoehorn this case into its new —nonentarily
lived —rule.

This is precisely how the presuned-prejudice doctrine is not
supposed to work. In short, what the majority has done with its
new rule flies in the face of the principles underlying both
nonretroactivity for federal habeas concerning state prisoners and
i npl enmentati on of presuned- prejudice.

The sol emm state judgnent of Burdine's guilt is not before us.
Instead, we are reviewing a subsequent, equally solemm state
judgnent that he received the assistance of counsel necessary for
a fair trial. The sole issue at hand is whether prejudice
resulting fromineffective-assi stance nust be proved by Burdi ne, as
is the usual case, or, instead and as is very rare, is to be
pr esuned. Presuned- prejudice vel non is a profoundly inportant
issue; it touches on conpelling interests of finality and comty.
It nust be decided by appl ying binding precedent.

Three Suprene Court decisions, two of which were rendered on
the sanme day and are quoted from earlier, provide the primary

gui dance for our review. United States v. Cronic and Strickl and v.

Washi ngton, 466 U.S. 648 and 668, respectively (1984); and Teague
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v. Lane, 489 U S. 288 (1989). First, proving ineffective-
assi stance violative of the Sixth Amendnent ordinarily requires
show ng both that counsel rendered deficient performance, and that
there is a reasonable probability that, but for that deficient
performance, the result of the proceeding would have been
different. Strickland, 466 U S. at 687, 694. Second, in certain
narrow circunstances (including denial of counsel at a “critical
stage” of the proceeding) where prejudice is so likely that case-
by-case inquiry is not worth the cost, prejudice will be presuned.
ld. at 692; Cronic, 466 U S. at 658-59. Third, “new’ rules of
crimnal procedure will not be applied retroactively on coll ateral
revi ew unl ess certain narrow exceptions apply; “a case announces a
new rule if the result was not dictated by precedent existing at
the tinme the defendant’s conviction becane final”. Teague, 489
US at 301 (plurality) (enphasis in original). The speci al
concurrence assists in this respect: by underscoring that
i npl ementing Teague is neither a “legal technicality”, Sp. Con. at
1, nor “an equitable doctrine”, id. at 3.

W are not a state habeas court; we cannot nake factual
findings. The key binding/controlling state-findingis that Cannon
dozed and actually fell asleep during portions
of [Burdine’s] trial on the nerits, in
particular during the guilt-innocence phase

when the State’s solo prosecutor[] was
guestioning wi tnesses and presenti ng evi dence.
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Ex parte Burdine, No. 379,444-B, at 13 (183d Dist. C. Harris
County, Tex., 4 April 1995) (enphasis added). Concerning presuned-
prejudice, this is the only state-finding that even approaches
bei ng specific. But, of utnost inportance, and contrary to the
majority’s rule ( again, applied only to this case), there is no
state-finding that Cannon was “repeatedly unconscious” during
“substantial” portions of the trial. Likew se, there are no state-

findings as to:

# When Cannon “dozed” as opposed to “slept”;

# How | ong he slept, individually and collectively;

# How many tines he slept;

# How deeply he sl ept;

# What happened whi |l e he sl ept, includi ng which w tness(es)

was(were) testifying or other evidence was being
presented; and

# When the sleeping occurred —which day(s), or whether
during the norning or afternoon.

Mor eover, the state habeas trial court did not discredit testinony
by the trial judge and prosecutor that they did not observe Cannon
sl eepi ng. Because Burdine waited 11 years to raise the claim
menori es have, of course, faded, making it inpossible to determ ne
what evidence was being presented while Cannon sl ept. To make
matters worse, Burdine withheld critical evidence on this point.
In any event, the mgjority’'s rule is based on two factua
prem ses not found by the state habeas court: (1) Cannon was

“repeatedly unconscious”, (2) for “not insubstantial” portions of
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trial. Maj. Op. at 8, 26. To overcone what should be an
i nsurnmount abl e obstacle for habeas review, the majority posits
that, although “the state habeas court wused slightly different
| anguage” in describing the sleep-episodes, “each variation
reflects that Cannon slept on nultiple occasions during the guilt-
i nnocence phase of Burdine's trial”. 1d. at 6 n.2. But, none of
t he vari ous ways i n which the state habeas court descri bed Cannon’ s
“dozing” and/or “sleeping” justifies the mgjority’ s claim that
those findings “support the fact that Burdine' s counsel was
unconsci ous, and hence absent, repeatedly throughout the guilt-
i nnocence phase of Burdine' s trial as evidence was bei ng produced
agai nst Burdine”. I1d. at 25.

In a finding separate from the controlling finding quoted
earlier (Cannon “dozed and actually fell asleep during portions of
[Burdine' s] trial”), the state habeas trial court stated it did
“not discredit the testinony of [the prosecutor] and [the tria
judge that they did not see Cannon sleeping] in [its] finding that
[ Cannon] repeatedly dozed and or actually slept at trial”. Ex

parte Burdine, No. 379,444-B, at 14. Regardi ng Cannon’s

i nattentiveness, however, we do not know from these findings the

di fference between “dozing” and “sleeping”. (The different forns
of inattention wusually wll be referred to collectively as
[ SI eep” . )
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Li kewi se, the state habeas trial court nmade no finding that
Cannon’ s dozi ng or sl eepi ng reached t he | evel of
“unconsci ousness”. % Mbreover, the testinony of the w tnesses at
the state habeas evidentiary hearing — describing Cannon as
“dozing”, “nodding”, “bobbing his head”, and “asleep” — do not
support the majority’s assunption that Cannon was, as a result,
“repeatedly unconscious”. As the Second Crcuit recognized in
Ti ppins v. Wal ker, 77 F.3d 682, 689 (2d Cr. 1996), “consciousness
and sleep forma continuum and ... there are states of drowsi ness
t hat cone over everyone fromtine to tine during a working day, or
during a trial”. I nstead, as discussed in note 2, supra, the
maj ority, lacking both evidentiary and | egal support, has nmade its
own factual finding that the dozing and/or sleeping “repeatedly”
reached “unconsci ousness”. This it cannot do.

Even assum ng arguendo Cannon was “unconsci ous” each tinme he
slept, the majority does not define “not insubstantial”. Does it
intend for substantiality to be judged by the |l ength of sleep, or

is it to be based on the significance of the evidence being

%2There is no evidence in the record, expert testinony or
ot herwi se, concerning when a person becones “unconscious” if or
whil e sleeping. Nor does the majority define the term Needl ess
to say, it has different neanings for different episodes, such as
“unconscious” from a blow to the head as conpared with possibly
“unconscious” while in a very deep sleep. O, does the mgjority
sinply attribute “not aware” to “unconscious”? See BLACK S LAw
DictioNary 1527 (7th ed. 1999) (defining “unconscious” as “[without
awar eness; not conscious”). |In any event, there is no evidence on
this point in the record. Nor, obviously, can the majority take
judicial notice of it.
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presented while counsel slept and its inpact on the defense? See
id. at 685 (“The word ‘substantial’ ... is unhelpful. It can refer
to the length of tine counsel slept, or the proportion of the
proceedi ngs m ssed, or the significance of those proceedings.”).
In the light of the majority’s stated refusal to adopt a per se
rule that the entire trial is a “critical stage”, and the
inpossibility, on this record, of determ ning when Cannon sl ept,
the magjority apparently has chosen the former — Il ength of sleep-
tinme. Yet there is no quantitative state-finding upon which to
base the mjority’s conclusion that Cannon was “repeatedly
unconsci ous through not insubstantial portions” of the trial.®
The wtnesses’ testinony at the state habeas evidentiary
hearing was not consistent with regard to whether Cannon sl ept,
much | ess how many tines he did so, when, and for howlong. In the

light of those inconsistencies, the lack of a state-finding

83Cf. United States v. DeSalvo, No. C96-3707-DLJ, 1998 W
289300, at *6 (N.D. Cal. 21 Apr. 1998) (assum ng counsel fel
asleep three tinmes, counsel did not sleep through “substanti al
portion” of trial); Fellman v. Poole, No. C 90-20007 JW 1993 W
248693, at *5 (N.D. Cal. 28 June 1993) (counsel who fell asleep
twce did not sleep through “substantial portion” of two-nonth
trial), aff’d, 33 F.3d 58 (9th Gr. 1994), cert. denied, 514 U S
1006 (1995); United States v. Reyes, No. 90 Cr. 584(CSH), 1991 W
95395, at *4-5 (S.D.N. Y. 30 May 1991) (court observed counsel cl ose
hi s eyes during afternoon sessi ons and ext ensi ve cross-exam nati ons
by co-counsel, and al so observed defendant nudgi ng counsel; but,
“iIf a ‘substantial portion’ of a trial is defined as nore than a
tenth of the tinme, [counsel] did not sleep through a ‘substanti al
portion’ of this trial”).
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quantifying the frequency or | ength of Cannon’s dozi ng or sl eeping
i s quite understandabl e. %

s “not insubstantial” the sane as “substantial”? O course,
“substantial” has many uses in the legal context.® |n discussing
whether a stage of a crimnal proceeding is “critical”, the
majority states the Suprene Court has considered whether “the
substantial rights of a defendant may be affected”. M. Op. at
23. Black’'s Law Dictionary defines “substantial right” as “[a]n
essential right that potentially affects the outcone of a | awsuit
and is capable of |egal enforcenent and protection, as
di stingui shed froma nere technical or procedural right”. BLAXK s

LawDictionary 1324 (7th ed. 1999).° But, in holding that Cannon’s

%4The mmjority notes that the state habeas court pointed out
the inconsistency at the state habeas evidentiary hearing between
Cannon’s testinony and that of others who observed himat tria
with his head nodded forward and bobbing. Myj. Op. at 5. Cannon
testified: during trial, he mght nod his head when thinking; and,
on occasion, he closed his eyes and put his head down when
concentrating. And, the trial judge testified he noticed Cannon
| eani ng back with his eyes closed. In noting this testinony by the
j udge, the state habeas court was pointing out that his description
of what he observed supported finding that he did not see Cannon
sl eepi ng, because he saw Cannon | eani ng back with his eyes cl osed,
whi |l e ot hers testifying about Cannon’s sl eeping sawhis head tilted
forward and bobbing. See Ex parte Burdine, No. 379, 444-B, at 13-
14. Again, state-findings requisite to allow ng presuned-prejudice
are just not in the record. Nor can we construct them

6°See BLACK'S LAW Dicrionary 1442-43 (defining, for exanple,
“substantial -capacity test” (insanity defense); “substantial-
certainty test” (copyright); “substanti al - evi dence rul e’
(adm nistrative law); “substantial-factor test” (tort causation);
“substanti al - performance doctrine” (contracts)).

66See, e.g., Febp. R CRmM P. 52(a) (“Any error, defect,
irregularity or variance which does not affect substantial rights
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being “repeatedly unconscious for not insubstantial” portions of
the guilt-innocence phase of a capital nurder trial warrants
presum ng prejudice, the majority does not attenpt to determ ne
whet her the evi dence presented while the sl eeping occurred af fected
Burdine’s “substantial rights”. It cannot do so on this record.

Perhaps the majority views “substantiality” as a continuum in
which there is sone mddle ground which is neither *“substantial”
nor “insubstantial”. In any event, the majority gives no gui dance
to federal habeas courts, which may well in the future consider
simlar clains, regardi ng howto determ ne whet her sl eeping is “not
i nsubstantial”, when, as in this case, there is no state-finding of
substantiality (quantitative or qualitative).

Despite the majority’s attenpt to limt its rule solely “to
the egregious facts found by the state habeas court”, M. Op. at
28, its rule will not be applied just in this case. The majority
can limt the holding to this record; but otherw se, the rul e nust
be shaped so that it can be applied —as it may well be —in future
cases. This rule, however, wll result in wuncertainty and
under mi ne accuracy. For exanple, how many m nutes of sl eeping, or

how many nods or head bobs w Il trigger presuned-prejudice?

shall be disregarded.”); FeED. R CRM P. 52(b) (“Plain errors or
defects affecting substantial rights nmay be noticed al though they
were not brought to the attention of the court.”); FED. R Qv. P.
61 (court “must disregard any error or defect in the proceeding
whi ch does not affect the substantial rights of the parties”); FeD.
R Evip. 103(a) (“[e]rror may not be predicated upon a ruling which
adm ts or excludes evidence unless a substantial right of the party
is affected” and party objects or nakes offer of proof).
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Moreover, allow ng presuned-prejudice under these circunstances
w || encourage defendants not to bring observed sleeping by their
counsel to the attention of the court during trial and not to raise
the clai mon direct appeal, which underm nes the strong interest in
finality recognized in Teague and its progeny. Finally, the rule
i nposes a new obligation onthe States in our circuit, by requiring
trial judges and prosecutors to closely and unceasingly nonitor
def ense counsel throughout trial to ensure defense counsel is
awake. | f counsel closes his eyes even nonentarily, the tria
j udge or prosecutor had best stop the trial and inquire, “Are you
awake?” Nothing in Cronic cones close to dictating such a result.
Because, as a federal habeas appell ate court, we do not engage
in fact-finding, we cannot do as the nmajority has done and find
Cannon was “repeatedly unconscious through not insubstantial
portions” of trial. Indeed, the solemm state judgnent under review
rejected the state habeas trial court’s recomended concl usi on of
law that sinply repeated Burdine’'s “allegation” that Cannon
“repeatedly dozed and/or actually slept during substantial
portions” of trial. See Ex parte Burdine, No. 16, 725-06, at 1, 901
S.W2d 456 (Tex. Crim App.), cert. denied, 515 U S. 1107 (1995);
Ex parte Burdine, No. 379, 444-B, at 18-19. In rejecting/di savow ng
t hat concl usion, the Texas Court of Crim nal Appeals held: Burdine

must prove actual prejudice under the Strickland two-prong test;

and he failed to do so. Ex parte Burdine, No. 16,725-06, at 1. As
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di scussed infra, it my well be that, in citing Strickland, the
Court of Crimnal Appeals was citing the portion discussing the
narrow circunstances for presuned-prejudice. In any event, it
rejected the recommended concl usion that Burdine had established
such circunstances. |d.

In sum the mjority has turned its back on the ratio
decidendi for the Suprenme Court cases that nust inform our
anal ysis: Teague, decided 12 years ago; and Cronic and Stri ckl and,
deci ded 17 years ago. Each serves a strong interest. The fact
that this is a capital nurder case does not change that. But, the
fact that Burdine waited 11 years to assert the claim and then
w thheld crucial evidence, nobst certainly should guide our
anal ysi s, because these tactics strike at the very goal s Teague was
designed to foster and protect: finality and comty.

Therefore, | nmust respectfully dissent. | would hold that,
under the circunstances of this case, prejudice nust be proved.
Accordingly, | would remand on that and the nyriad ineffective
assi stance and other issues Burdine raised in his federal habeas
application, which the district court did not address. See notes
18-19, infra. It may well be that, on remand, Burdine could, inter
alia, satisfy the Strickland two-prong test for ineffective

assi stance and be accorded a new trial on that basis.
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Notwi t hst andi ng Burdine’s sitting beside Cannon throughout
trial, the record contains no affidavit or testinony by Burdine
regardi ng Cannon’s sleeping. But, at oral argunent before our en
banc court, Burdine's habeas counsel admtted he withheld evidence
that, at tines, Burdine nudged Cannon during trial to awaken him
For the first tineinthis lengthy state and federal habeas process
(since 1987), this crucial evidence has cone to light. Had it been
tinely presented, it could have had a profound i npact, certainly on
pr esuned- prej udi ce vel non. Per haps, this evidence would have
easily pinpointed the portions of the trial during which Cannon
slept (such easy identification being an essential elenent for
presuned-prejudice). At the very least, it would have assisted in
devel opi ng the record on that issue.

This sea change for this extrenely bel ated presuned- prejudice
cl ai mbegan when, on 28 Cctober 2000, in an interviewthe day after
t he panel opinion was rendered, Burdine’'s counsel, for the first

time, clainmed Burdine kept trying to awaken Cannon during trial.®

8"The portion of the intervi ew concerning Burdi ne’s supposedly
attenpting to awaken Cannon fol | ows:

[ Reporter:] In 1983, Calvin Burdine and
a friend drove to a trailer park in a poor
section of Houston, robbed a man and then
killed him Those facts are not in dispute.
The real controversy took place in the
courtroom During the trial, Burdine s court-
appoi nted | awyer, Joe Cannon, fell asleep; not
once or tw ce, but repeatedly during the day-
and-a-half trial. Burdine’s current |awer

says Burdine kept trying to nudge his
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When asked at en banc oral argunent why that crucial evidence had
not been presented in support of Burdine’s claim his counsel
responded that Burdine was entitled to choose what evidence to
present .

In general, that is true. But, the evidence has been placed

infront of us.® In effect, through this extra-judicial adm ssion,

attorney awake, to no avail.

[ Burdi ne’s habeas counsel]: And this
happened while the state was presenting its
case[] in chief while they were presenting
evi dence testinony. M. Cannon woul d sleep
t hrough sone of these w tnesses and then be
expected to get up and cross-exam ne those
W t nesses.

Weekend Edition Saturday (National Public Radi o broadcast, 28 Cct.
2000) (enphasis added). When asked at en banc oral argunent
Burdi ne’s habeas counsel stated he had been quoted accurately
regardi ng “Burdi ne kept trying to nudge his attorney awake”.

Even nore recently, Burdine’s nudgi ng Cannon was nore fully
devel oped by Burdine hinself in an interview for television:

[ Reporter]: In an interview |ast sumer
[ 2000], Calvin Burdine told [another reporter]
that he was aware that his |awer was often
asleep but felt that there was nothing he
could do about it.

Calvin Burdine: And Cannon’d just be |eaning

back in his chair. He woul dn’t even be

you know ... it'’s Ilike he wasn't paying
attention. And when | would ask hi mabout it,
he’d say, “Well, | heard everything he said,

and |’ve got it all under control.”

Good Morning Anerica (ABC tel evision broadcast, 11 July 2001).

%8pPossi bl e Fifth Amendnent inplications or other factors that
Bur di ne’ s habeas counsel nmay have considered in electing to earlier
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Bur di ne’ s habeas counsel has suppl enented the record, albeit in a
nmost unusual way. For our court to disregard it is to fail to do
our duty.

Now that we have this evidence, it goes w thout saying that
Burdi ne cannot have it both ways. Know ng what we now know, we
cannot all ow Burdine, on the one hand, to have wi thheld during the
st at e habeas proceedi ng such evidence which m ght have pinpointed
when Cannon was sl eeping, while, on the other hand, continuing to
cl ai m presuned- prej udi ce based primarily upon one extrenely broad
state-finding, that, in turn, was based upon extrenely non-specific
evidence. |n other words, know ng what we now know, Burdi ne cannot
be all owed to be sheltered by the very uncertainty that assists, if
not causes, the majority to presune prejudice. The ngjority all ows
himto do so. Again, it does not even nention this tactic, other
than, in response to this dissent, stating it has no bearing onits

presuned- prejudi ce analysis. Mij. Op. at 28 n. 10.°°

w t hhol d this evidence are not in play. Through his extra-judici al

adm ssion, Burdine’'s habeas counsel elected to present this
evidence. That he waited to do so until it could not be tested in
and considered by the state habeas court, or even the federa

district court, does not change the fact that we, at |east, now
know about it. Burdine’ s habeas counsel, at en banc oral argunent,
havi ng confirmed this evidence, which he elected shortly before to
make public, made an extra-judicial adm ssion upon which we can,

and i ndeed, nust, act.

89 express no opi ni on on whet her such evi dence-w t hhol di ng and
the extra-judicial statenent by Burdine' s habeas counsel are
sancti onabl e. Any deci sion about this nmust be left for another
day, perhaps in the district court or a Texas State Bar
proceedi ng. Obviously, an evidentiary hearing would be required.
See, e.g., Tex. DsapLINARY R oF PrRoF L Cowouct 3.03(a)(2) (lawer
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Because a habeas proceeding is civil in nature, Burdine had
the burden of proving his clains by a preponderance of the
evi dence, including that Cannon slept during a critical stage of
trial. See Browder v. Dir., Dep’'t. of Corr. of IIl., 434 U S. 257,
269 (1978); Wal ker v. Johnston, 312 U. S. 275, 286 (1941); Irving v.
Breazeal e, 400 F.2d 231, 236 (5th Cr. 1968). 1In the light of our
now know ng this Kkey evidence, which Burdine elected not to
present, we should, at the very | east, enploy the uncall ed-w tness
rule. This new evidence about nudgi ng Cannon, which Burdine did
not present to the state habeas court, permts a negative
inference. See, e.g., Streber v. Commir of Internal Revenue, 138
F.3d 216, 221 (5th G r. 1998) (court may draw negative inference
fromparty’'s failure to produce witness “‘whose testinony would

el uci date the transaction (quoting Graves v. United States, 150

U S. 118, 121 (1893)); Gunbs v. Int’| Harvester, Inc., 718 F.2d 88,
96 (3d Cir. 1983) (party’'s unexplained failure or refusal to
produce evidence that would tend to throw Ilight on issues
aut hori zes inference that such evidence would be unfavorable to

that party).

shall not knowngly fail to disclose fact to tribunal when
di scl osure is necessary to avoid assisting crimnal or fraudul ent
act); id. 3.07(a) (lawer shall not nake extrajudicial statenent
t hat reasonabl e person woul d expect to be di ssem nated by neans of
public comunication if |awer knows or reasonably should know it
will have substantial |ikelihood of materially prejudicing
adj udi catory proceedi ng).
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Al t hough, as an appellate court, we do not find facts, we can
(here, sua sponte) conclude as a matter of law that, had the state
habeas court been aware of this wthhel d-evidence, it would have
drawn a negative inference. Cf. Albiar v. State, 739 S.W2d 360,
362-63 (Tex. Crim App. 1987) (en banc) (in crimnal case,
prosecutor may comrent in closing argunment on defendant’s failure
“to call a conpetent and material wtness, when it is shown that
such witness was available to testify on behalf of the defendant,
but was not called by the defendant to testify”; “failure to
produce avail abl e evidence justifies an inference that it would be
unfavorable to the defendant”); Interest of P.A O, MP.O, &
S.L.O., No. 08-98-00436-CVv, 2001 W. 175620, at *13 (Tex. App. —E
Paso 22 Feb. 2001) (unpublished) (in proceeding for term nation of
parental rights, “jury coul d draw what ever i nference was reasonabl e
under the circunstances [because] ... ‘Fifth Anendnent does not
forbid adverse inferences against parties to civil actions when
they refuse to testify in response to probative evidence offered
agai nst them” (quoting Baxter v. Palmgiano, 425 U S. 308, 318

(1976))).7° If for no other reason, we nust do so in order to

®Herbert v. Wal-Mart Stores, Inc., 911 F.2d 1044 (5th Cr.
1990) (per curiam, does not hold to the contrary. There, the
panel concluded this uncall ed-w tness-rule has no place in federal
trials conducted under the Federal Rul es —of evidence and of civil
procedure —and called the rule’'s “archaisnf to the attention of
our court for possible en banc consideration. ld. at 1047-49
Herbert states it expresses no opinion whether such an adverse
inference may be drawn in crimnal trials or federal civil actions
not tried under the Federal Rules. 1d. at 1048. Unl i ke Herbert,
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protect the integrity of our court and this proceeding. Cf. Int’l
Union, United Auto., Aerospace & Agric. Inplenent Wrkers of Am
(UAW v. Nat’'l Labor Relations Bd., 459 F.2d 1329, 1339 (D.C. Cr
1972) (“the adverse inference rule plays a vital role in protecting
the integrity of the admnistrative process in cases where a
subpoena i s ignored”’).

Accordi ngly, because Burdi ne’ s habeas counsel chose to present
this crucial evidence only extra-judicially, and to do so only
after conpletion of the proceedings in the state habeas court and
inthe federal district court, we are justified in concl uding that
the state habeas court would have made the follow ng inference
adverse to Burdine: had Burdine testified at the state habeas
evidentiary hearing, he woul d have pi npoi nted t he sl eepi ng epi sodes
as having occurred during the presentation of uncontested evi dence,
for which no response or other action would have been required by
Burdine s trial counsel, Cannon. Cbviously, this adverse i nference
would be fatal to his claim that the sleeping occurred at a
“critical stage”. Therefore, on this basis al one, we should reject

presunmed-prejudice.” |If not, we should remand to the district

which involved a civil case tried in federal court under the
Federal Rules, the binding findings at hand arise out of a state
habeas proceedi ng. Moreover, the uncalled-witness in this case is
a party —Burdine —not an expert witness, as in Herbert.

""Reveal ing this evidence extra-judicially is consistent with
a disturbing trend of | awers’ trying cases outside the courtroom
See Col. Donald L. Burnett, Jr., Twenty-Second Edward H Young
Lecture in Legal Education: Professionalism Restoring the Flane,

-68-



court to develop this evidence and its bearing on the presuned-
prejudice claim At the very least, the evidence-w thhol ding
adm ssion col ors Burdine' s presuned-prejudice claim
L1l
The underlying nurder was conmtted 18 years ago. Since then,
in addition to the trial (1984) and direct appeal (1986), there
have been two st ate habeas applications (1987, supplenented in 1988
and August 1994, and Decenber 1994) and the pending federal
application (1995). The mgjority ignores the underlying facts
(especially Burdine’s result-dictating confession and Cannon’s
attenpts to keep it out) and, for the nost part, the prior
proceedi ngs. They nust, however, be exami ned in order to conduct
the analyses mandated for the presuned-prejudice claim and the
Teague- bar vel non.
A
The opi nion of the Texas Court of Crimnal Appeals, affirmng
the conviction and sentence on direct appeal, details well the
facts underlying Burdine s capital nurder conviction. The issue at
hand conpel s repeating that recitation.

On April 20, 1983, the body of the
victim Wse, was discovered |lying face down

158 ML. L. Rev. 109, 118 (1998); Jan Hoffrman, May It Please the
Public: Lawers Exploit Media Attention as a Defense Tactic, N.Y.
TIMES, 22 Apr. 1994, at Bl (“‘Lawers nowfeel it is the essence of
their function to try the case in the public nedia.’” (quoting New
York Suprene Court Justice Harold J. Rothwax)), quoted in Jonathan
M Moses, Legal Spin Control: Ethics and Advocacy in the Court of
Public Opinion, 95 Coum L. Rev. 1811, 1856 (Nov. 1995).
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in the north bedroom of his trailer. Wse's
hands and | egs were bound with cord, and his
mout h was gagged. There was a stab wound on
W se's back and bl ood i n the shoul der area and
hai r.

The State established through conpetent
medi cal testinony that the cause of Wse’'s
death was two stab wounds to the back. Wse's
scal p was | acerated; his nouth was gagged with
socks and a pillowase. The force of the stab
wounds was sufficient to break Wse's rib.
One of the knife wounds appeared to have been
caused by the knife offered in evidence by the
St at e.

The police determned that several itens

were mssing from Wse's trailer: [ anong
other things,] a television, ... handgun,
automatic bank teller card, ... and itens of
cl ot hi ng. The serial nunber on the handgun
was ent ered into t he Nat i onal Crinme
Information Center conputer. The gun was

described as a Smth and Wsson revolver,
gol d- and nickel -plated wth pearl handl es.

[ Bur di ne] gave an extraj udici al
confession to the nurder. He also testified
at trial, where he limted his participation
inthe killing to that of an acconplice to the
aggravat ed robbery of Wse.

Viewed in the Iight nost favorable to the
prosecuti on, t he evi dence showed t hat
[Burdine] and Wse net in Novenber of 1982
The two nen had a honpbsexual relationship
whi ch continued for approximately three and a
half nonths while [Burdine] was living with
Wse. Wse, a night supervisor at Statew de
Security Service, obtained a job at the
security conpany for [Burdine].

Eventual |y, [Burdine] and Wse quarrel ed
about the manner in which Wse handled
[ Burdi ne]’s earnings. [Burdine] testified
that Wse asked himto nove fromthe trailer
after [Burdine] refused to prostitute hinself
for W se. [ Bur di ne] moved  out, and

-70-



approximately two weeks later he resigned his
job at the security conpany. According to
[ Burdi ne], Wse subsequently “put a contract
out on him?”

[ Burdi ne] then nmet Douglas MCreight, a
honosexual male, who did not know W se. On
April 18, 1983, [Burdine] and MCreight
decided to go to Wse's trailer in order to
get noney from him The noney was to be
obtai ned either voluntarily or t hr ough
r obbery. [ Burdi ne] warned MCreight not to
try anything “funny” with Wse in his bedroom
because Wse kept a gun there.

Soon after they entered the trailer,
McCrei ght asked to use the bathroom [ Burdine]
and Wse remained in the living room When
McCreight returned to the living room he was
wearing a pair of gloves and carrying Wse's
gun and a large hunting knife. MCreight then
ordered Wse to lie on the floor. MOCreight
renmoved Wse’s gl asses, and [Burdi ne] directed
McCrei ght to take the cord fromthe tel ephone;
the cord was used to bind Wse' s wists.
[Burdine] told MCreight that sonething was
needed to keep Wse quiet, because he would
“squeal like a pig in a slaughterhouse.”

[Burdine] retrieved a pair of socks,
whi ch McCreight stuffed in Wse’s nouth, and a
section of sheet, which [Burdine] used to tie
the gag in place. At this point, [Burdine]
and McCrei ght made Wse nove to another part
of the trailer, where they would be I|ess
likely to be seen by a neighbor. [ Bur di ne]
and MCreight began to stack itens in the
living room by the front door so that they
could take them | ater.

[ Burdi ne] and McCrei ght then deci ded t hat
“sonmething had to be done” wth Wse because
he could identify [Burdine]. McCrei ght cut
the electrical cord of a clock radi o and bound
Wse's legs with it. [Burdine] and MCreight
t hen unsuccessfully attenpted to snother Wse
to death. They placed Wse face down on the
bed with his face on a pillow. MCreight held
a pillow over Wse’'s head, and [Burdine] held
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Wse's feet. Wse thrashed around on the bed
so much that MCrei ght was unable to snother
him and Wse sat up on the bed, whinpering
and crying. After further discussion
[ Burdine] directed McCreight to hit the top of
Wse's head with a lead-filled police sap.
McCrei ght struck Wse several tines; Wse bl ed
profusely and lay still.

McCreight and [Burdine] then left the
trailer, taking the stolen itens with them
They discussed Wse and again decided that
sonet hi ng needed to be done so that he could
not identify [Burdine]. After re-entering the
bedroom MCreight nade the sign of the cross
and then stabbed Wse in the back. [Burdine]
then told McCreight, “Wat the hell, hand ne
the knife,” and [Burdi ne] al so stabbed Wse in
t he back.

[ Burdi ne] and McCreight left the trailer
and drove to Austin. VWile in Austin,
[ Burdi ne] pawned a tel evision set and obt ai ned
money fromdi fferent automatic teller nmachines
using Wse's bank card. [ Burdine] and
McCr ei ght proceeded fromAustin to California.
After they arrived in Eureka, California, they
pawned Wse's gun for thirty dollars. Wthin
thirty mnutes of this transaction, both nen
were arrested at a | ocal gas station.

After hearing fromthe Eureka, California
police departnment that Wse's gun had been
recovered, Detectives GT. Neely and R W
Hol | and, both Houston police officers,
traveled to California on April 28 [ten days
after the nurder]. They nmet MCreight and
[Burdine] at the local courthouse. At
[Burdine]’s initial appearance before a
magi strate, he was given Mranda warni ngs.

The officers then conducted separate
interviews  of McCr ei ght and [ Burdine].
[ Burdi ne] was again given M randa warni ngs by
Detective Neely. [ Burdine] then gave the
officers an oral statenent and consented to
the search of the pickup truck which he had
been driving at the tine of his arrest.
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In the back of [Burdine]’s truck, the
officers found a | arge hunting knife and sone
property which had been taken from Wse’s

trailer, including a suitcase, articles of
clothing, sone eight-track tapes, and several
pi eces of jewelry. Pursuant to [Burdine]’s

statenent, Wse's television and ring were
recovered in Austin.

At trial, [Burdine] testified that only
McCrei ght stabbed Wse. However, [Burdi ne]
admtted that he had anti ci pated sone viol ence
when he and McCreight went to Wse’'s trailer.
He also admtted that he told MCrei ght where
Wse kept his gun, that he warned MCreight
that Wse would “screamli ke a stuck hog,” and
that he told McCreight to gag Wse and to take
Wse to the back of the trailer if he were
going “to do anything.” Further, [Burdine]
admtted that he took Wse’s property, that he
used Wse's automatic bank teller card to
obtai n noney in Austin, and that he pawned the
television in Austin.

Burdine v. State, 719 S.W2d 309, 312-14 (Tex. Cim App. 1986)
(enphasi s added; footnote omtted), cert. denied, 480 U S. 940
(1987).

B.

At trial, Cannon’s theory of defense was: McCr ei ght
instigated the nurder; Burdine, who was recovering from |ung-
renmoval surgery, was too weak to have participated in the stabbing
(Cannon had Burdine exhibit his surgical scars to the jury); and
W se had taken advant age of Burdi ne, stealing his noney, harassing
and threatening him including putting out contracts to physically

harm him and attenpting to force himto prostitute hinself.
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An exam nation of the state court record reveal s that, despite
Cannon’s sl eeping during unidentified portions of the trial, there
was a neani ngful adversarial testing of the State’s case. Cannon
filed pre-trial notions, including for discovery, inspection, and
production of evidence, such as Wse's crimnal and enploynent
records and photo al buns of nude boys allegedly found in Wse’'s
resi dence after the nmurder. At trial, Cannon cross-exam ned the
State’s wi tnesses, nmade objections, and presented w tnesses on
behal f of Burdine. Mbst inportantly, Cannon vigorously contested
the admssibility of Burdine’ s confession — obviously, the key
evidence of his guilt. See Pyles v. Johnson, 136 F.3d 986, 996
(5th Gr.) (defendant’s “confession was probably the nost probative
and damagi ng evi dence that coul d be adm tted agai nst hini (internal
quotation marks, citation, and brackets omtted)), cert. denied,
524 U.S. 933 (1998).

During parts of the first and second days of trial, a hearing
was held on Burdine’ s notion to suppress that confession. At that
hearing, Burdine testified: he asked for a |lawer prior to making
the statenent in California, but was told by Houston detectives he
woul d not need an attorney because one woul d be appointed for him
on his return to Texas; and, he twice told the detectives he did
not participate in stabbing Wse, but they forced himto confess,
telling him he could not return to Texas until he admtted his

i nvol venent in the nurder. Cannon argued that the confession was
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not voluntary and should not be admtted. The notion was
overrul ed.

When Burdi ne subsequently testified at the guilt-innocence
phase of trial, he admtted his participation in the robbery, but
deni ed stabbing Wse. Regarding his confession, his testinony was
consistent with his suppression hearing testinony. And, the jury
was instructed on voluntariness.

At the penalty phase, outside the presence of the jury and
agai nst Cannon’s advice, Burdine declined to testify. Imediately
thereafter, in the presence of the jury, Cannon asked Burdine if he
w shed “to take the stand and plead for [his] |life”. Before being
interrupted by the trial judge, Burdine responded to Cannon: *“No,
sir, they didn't listen to ne the first tine, | don't see —".

At the conclusion of the penalty phase, Cannon asked Burdi ne
i f he wanted hi m(Cannon) to handl e the appeal or whet her he wanted
the court to appoint soneone el se. Burdine replied: *“Your Honor,
wth the court’s permssion, | would |like to have M. Joe Cannon
represent ne”.

C.

On direct appeal, Burdine, represented by Cannon, raised 17

points of error, including the admssion of his confession.

Burdine, 719 S.W2d at 312.’* Regarding his confession, Burdine

I'n addition to challenging the adm ssion of his confession,

Burdi ne contested: “the adm ssion into evidence of several
phot ographs of the deceased taken at the nurder scene and at the
autopsy; ... the sufficiency of the evidence to support the jury’s
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clainmed: it was obtained in violation of his right to counsel; it
was i nduced by police trickery; and the officers’ promse to return
himto Houston quickly if he confessed rendered it involuntary.
ld. at 317.

In Cctober 1986, the Texas Court of Crim nal Appeals affirned
t he conviction and sentence. 1d. at 309. As for the confession,
the court held that the record supported the trial court’s findings
t hat Burdi ne wai ved his right to counsel, received no prom ses, and
was in good physical condition at that tine. ld. at 318. The
court also held: even if Burdine' s confession were disregarded,
the evidence was sufficient to support a conviction under the | aw
of the parties. |d. at 315. The Suprene Court denied certiorar
in March 1987. Burdine v. Texas, 480 U S. 940 (1987).

D

Represented by new counsel, Burdine filed his first state
habeas application in July 1987, presenting approximtely ten
clainms, including that his custodial statenents were admtted in

violation of the Constitution and that he was denied effective-

finding of guilt; the sufficiency of the evidence to support the
jury’'s affirmative finding to special issue nunber two [future
dangerousness]; the inposition of the death penalty in |ight of

insufficient evidence that he killed or attenpted to kill or
intended that |ife would be taken; and, finally, the trial court’s
charge to the jury regarding [his] oral statenent”. Burdine, 719

S.W2d at 312.
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assistance at trial and on direct appeal.’ For the ineffective-
assistance claim Burdine presented approximately ten bases,
including that Cannon was ineffective in cross-exam nation of
W t nesses, in argunents, and in preparation and presentation of the
defense.’”® And, in March 1988, Burdine filed a supplenental state

habeas application, adding several clains.”

?The other clainms raised inthe first state habeas application
were prosecutorial msconduct; the manner in which Burdine' s
confession was introduced unfairly shifted the burden of proof to
him the evidence was insufficient to convict him of capital
murder; the evidence at the penalty phase was insufficient to
support the jury's answers to the special issues; as applied, the
Texas death penalty statute did not narrow the class of defendants
to which the death penalty was applicable; the sentencing process
did not facilitate reliable exercise of the jury’ s sentencing
di scretion, because the jury was repeatedly encouraged by the State
to abdicate its responsibilities; there was insufficient evidence
to support a finding that Burdi ne had specific intent to kill; the
jury charge regarding admssibility of his confession was
erroneous; the charge at the penalty phase was erroneous; and the
adm ssion of MCreight’'s statenent to police violated the Sixth
Amendnent confrontation cl ause.

BBur di ne al so cl ai ned counsel was i neffective inthe follow ng
respects: he failed to seek out and interview potential w tnesses
and made no effort to portray the entirety of Burdi ne’ s background;
he was unprepared at trial and had not interviewed critical
W t nesses; he was unabl e to det ect f al sehoods and
m srepresentations in Oficer Neely's testinony; he failed to
adequately investigate Burdine' s social, educational, and nedi cal
history; he failed to procure expert nedical testinony to
substantiate the claimthat Burdine was too weak to have actively
participated in the nurder; he failed to adequately chall enge the
State’s inproper voir dire; he failedtofileanotioninlimneto
limt comrent on Burdine’s honobsexuality; and he failed to present
avai l abl e evidence in mtigation during the penalty phase.

“The additional habeas clains were: the Texas death penalty
statute i s unconstitutional because it does not permt the jury to
consider mtigating evidence and because it fails to instruct the
jury to consider mtigating evidence; and counsel was rendered
|l egal ly i neffective because the Texas statute fails to instruct the
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That Septenber, a special nmaster appointed by the state habeas
trial court conducted a three-day evidentiary hearing, at which
Cannon, anong others, was called as a wtness by Burdine and
testified regarding his theory of defense and his investigation of
possible mtigating evidence.” Two years later, in Cctober 1990,
the court-appointed master made proposed findings of fact and
conclusions of law and recommended vacating Burdine’'s sentence,
based on the prosecutor’s comments about honobsexuality during
cl osing argunent, as well as on Cannon’s performance at the penalty
phase. Wth regard to the latter, the special master recommended
presuned- prej udi ce under Cronic; alternatively, that Burdine had
establ i shed prejudice under the Strickland two-prong test. But,
nearly four years later, in June 1994, the state habeas trial court
recommended that the Texas Court of Crimnal Appeals deny relief.
Ex parte Burdine, No. 379,444-A (183d Dist. C. Harris County,

Texas, 29 June 1994). That sanme nonth, Burdine filed a second

jury to consider mtigating evidence and precludes the jury from
considering evidence in mtigation as probative of anything other
t han future dangerousness.

SAl so appearing as Wit nesses at the Septenber 1988 evi denti ary
hearing were the trial judge’ s court coordinator, who testified
that, after Burdine’ s trial, the prosecutor told himhe felt Cannon
was inconpetent; Burdine’'s nother and aunt, who testified about
Burdi ne’ s background; Wse’s nei ghbor, who testified about Wse’s
honmosexual |ifestyle and his m streatnent of, and physical viol ence
agai nst, Burdine; a psychologist, who testified Burdine suffers
from severe identity disorder and post-traumatic stress syndrone
arising from his history of early deprivation and significant
physi cal and sexual abuse; and an attorney, who appeared as an
expert wtness on crimnal law and testified about the
adm ssibility of Burdine s confession.
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suppl enental state habeas application, claimng, under the Eighth
and Fourteenth Anendnents, the State had forfeited its right to
execute him because of various forns of post-conviction torture.

That Decenber (1994), the Court of Crimnal Appeals denied
relief. Ex parte Burdine, No. 16,725-02 (Tex. Cim App. 12 Dec.
1994) . Four days later, the state habeas trial court issued
suppl enental findings of fact and concl usi ons of | aw, recomrendi ng
that the State had not forfeited its right to execute Burdine.

E

Burdine filed a second state habeas application later that
month, nearly 11 vyears after trial. Among other clainms, he
asserted for the first time that Cannon dozed and/or sl ept
repeatedly at trial. The application states that the factual basis
for that claim was not known to counsel until 27 Decenmber 1994,
when the jury foreman infornmed counsel’s investigator that Cannon
sl ept during portions of Burdine's trial.’®

Regar di ng Burdi ne’s Cannon-slept-claim the state trial court
conducted an evidentiary hearing in February 1995. At that
hearing, described in detail infra, Burdine, as noted, did not

testify, nor did he submt an affidavit, concerning the clained

I n addition to the sl eepi ng-counsel claim Burdi ne presented
additional evidence of Strickland prejudice in support of the
i neffectiveness clains raised in his first state habeas application
regarding the lack of mtigating evidence presented at the penalty
phase. He also clained his death sentence nust be reversed because
the State relied on an unconstitutional 1971 sodomny conviction as
evi dence of future dangerousness.
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sl eepi ng. As also noted, his counsel wthheld the evidence,
recently revealed, that Burdine nudged Cannon during trial.
Burdi ne presented the testinony of three jurors, the prosecutor,
the trial judge, the court clerk, the trial judge s court
coordinator (who had testified in the first state habeas
evidentiary hearing), and an attorney who had served as co-counsel
with Cannon on another capital nurder case. The State presented

the testinony of Cannon and one juror.

That April, the state habeas trial court recomrended granting
relief, finding, inter alia: Cannon “dozed and actually fell
asleep during portions of [Burdine’ s] trial on the nerits, in

particular during the guilt-innocence phase when the State’s solo
prosecutor|[] was questioning wtnesses and presenting evidence”.
Ex parte Burdi ne, No. 379, 444-B, at 13. |Its recomended Concl usi on
of Law nunber 1 provi ded Burdi ne had

establi shed per se ineffective assistance of

counsel based on the allegation that [Cannon]

repeatedly dozed and/or actually slept during

substantial portions of [Burdine s] capital

murder trial so that [Cannon] was, in effect,

absent and that such conduct by [Cannon] is

i nherently prejudicial and thus no show ng of
prejudi ce i s necessary.

ld. at 18-19 (enphasis added).

But, as noted supra and of critical inportance here, |ater
that nmonth the Court of Crimnal Appeals expressly rejected that
recommended conclusion, ruling instead: althoughthe trial court’s

factual findings were supported by the record, Burdine was not
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entitled to relief because he had failed to neet his burden of
proof under Strickland. Ex parte Burdine, No. 16, 725-06, at 1, 901
S.W2d 456. The Suprene Court denied certiorari on 30 May 1995.
Burdine v. Texas, 515 U S. 1107 (1995).
F

Meanwhile, in April 1995, Burdine sought federal habeas
relief. He presented ten clains, including ineffective-
assistance.’ Burdine' s ineffective-assistance claim in addition
to asserting presuned-prejudi ce because Cannon sl ept during trial,

|isted 14 ot her bases.’

"The other federal habeas clains were: under international
law, the State forfeited the right to execute him the prosecutor’s
honmophobi ¢ comments to the jury violated the Ei ghth and Fourteenth
Amendnent s; the capital nurder special issues are constitutionally
i nadequate for the jury to consider mtigating evidence of “non-
triggerman” status; those special issues did not allowthe jury to
gi ve adequate mtigating effect to evidence of his chil dhood sexual
abuse and negl ected youth; the prosecutor’s equation of the terns
“deliberate” and “intentional” violated the Ei ghth and Fourteenth
Amendnents; the confrontation clause was violated when the
prosecutor elicited incrimnating hearsay about MOCreight’s
statenents to the police; the prosecutor’s cl osing argunents during
t he penalty phase viol ated the Ei ghth and Fourteenth Amendnents; an
evidentiary hearing is required on his Fifth Amendnent cl ai munder
Edwards v. Arizona, 451 U S. 477, 484-85 (1981) (when accused has
i nvoked right to have counsel present during custodi al
interrogation, valid waiver of that right cannot be established by
show ng accused responded to police-initiated interrogation;
accused not subject to further interrogation until counsel nade
avai |l abl e, unl ess accused initiates comruni cation with police); and
at the penalty phase, the State relied on an unconstitutional 1971
sodony conviction to support future dangerousness.

®In addition to claimng presuned-prejudice, the 14 other
claimed i nstances of ineffective-assistance were: failing during
voir dire to object to the prosecutor’s equation of the terns
“Iintentional” and “deli berate”; failing to conduct an i nvestigation
for the guilt phase; failing to review the district attorney’s
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In Septenber 1999, wi thout addressing the remaining clains,
the district court granted relief on the presuned-prejudice claim
Burdi ne v. Johnson, 66 F. Supp. 2d 854 (S.D. Tex. 1999). | t
adopted the rule of Javor v. United States, 724 F.2d 831, 834 (9th
Cir. 1984), decided before Cronic, that prejudice nust be presuned
i f counsel slept for a “substantial portion” of trial. Burdine, 66
F. Supp. 2d at 862. To determ ne what constituted a “substanti al
portion”, however, the district court applied the analysis
announced in Tippins, 77 F.3d 682, decided in 1996, long after
conpletion of Burdine’s trial, appeals, and state habeas
proceedi ngs: “(1) did counsel sleep for repeated and/or prol onged
| apses; (2) was counsel actually unconscious; and (3) were the
defendant’ s interests at stake while counsel was asl eep”. Burdine,
66 F. Supp. 2d at 863-64. In applying the first elenent of the
Ti ppi ns analysis, the district court stated:

The state [habeas trial] court concl uded [ (not
found)] that Cannon sl ept for nunerous periods

file; being unfamliar with Texas crimnal law, failing to caution
Burdine not to testify during the guilt phase; permtting Burdine
totestify without having listened to his taped confession; failing
to object to the prosecutor’s eliciting inadm ssible evidence
regarding McCreight’'s statenents to the police; failing, at the
penal ty phase, to investigate and present mtigating evidence from
Burdi ne’ s adoptive parents; failingtointerviewfact witnesses for
the penalty phase; failing to request funds for a psychiatric
exam nation; failing to object to the prosecutor’s honophobic
argunents; forcing Burdi ne, at the penalty phase, totell jurors he
did not wish to testify; failing to object to the prosecutor’s
m sstatenments of |aw, and creating, because of his (Cannon’s)
honmophobi ¢ views, an unconstitutional conflict of interest which
adversely affected his performance at trial.
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of tinme and the sleeping was “substantial.”
These findings of fact were explicitly adopted
by the Texas Court of Crimnal Appeals. This
Court finds, pursuant to the presunption of
correctness standard, that Cannon slept on
numer ous occasi ons t hr oughout Burdi ne’ s
crimnal trial and for substantial periods of
tine.
|d. at 865 (enphasis added).

The district court failed to note there was no state-finding
that the sl eeping occurred during “substantial” portions of trial.
It al so overl ooked the Court of Crim nal Appeals’ express rejection
of the recomended conclusion of law, which sinply described
Burdine's “allegation”. Ex parte Burdine, No. 379, 444-B, at 18-19;
Ex parte Burdine, No. 16, 725-06, at 1.

Moreover, the district court did not conduct a Teague
anal ysis, despite the State’'s having raised Teague as a bar to
Burdi ne’ s sl eepi ng-counsel -claim See Goeke v. Branch, 514 U. S
115, 117 (1995) (“Although a court need not entertain [a Teague]
defense if the State has not raised it, a court nust apply it if it
was raised by the State.” (citations omtted)).

| V.

Presuned- prej udi ce shoul d be rej ect ed because of the w t hhel d-
evi dence tactic enployed by Burdine s counsel, which our en banc
court noted sua sponte and inquired about at argunent. In the
alternative, the claimstill fails.

Burdine filed his federal habeas application (1995) prior to

enact nent of the Anti-Terrorismand Effective Death Penalty Act of
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1996 (AEDPA). Therefore, AEDPA s standards for review ng the state
court’s decision are not applicable. E.g., Perillo v. Johnson, 205
F.3d 775, 793 (5th Gr. 2000). As aresult, we apply the pre- AEDPA
standards. For applying such standards to ineffective-assistance
clai ns, questions of deficient performance and prejudice are | egal
concl usi ons revi ewed de novo. More v. Johnson, 194 F. 3d 586, 603-
04 (5th Gr. 1999). Li kew se, whet her Teague precludes Burdine
frombenefitting fromthe cl ai med prej udi ce-presunptionis revi ewed
de novo. See United States v. Shunk, 113 F.3d 31, 34 (5th Cir.
1997) (§ 2255).

On the other hand, for habeas review, “[t]he state court’s
subsidiary findings of specific historical facts and state court
credibility determnations are ... entitled to a presunption of
correctness under [pre-AEDPA] 8§ 2254(d)”. Mdore, 194 F. 3d at 604.
Therefore, as the State concedes, we are bound by the key state-
findi ng that Cannon “dozed and actually fell asleep during portions
of [Burdine's] trial onthe nerits, in particular during the guilt-
i nnocence phase when the State’'s solo prosecutor[] was questioning
W t nesses and presenting evi dence”.

Ceneral ly, we presune effective assi stance of counsel ; Burdi ne
has the burden of overcom ng that presunption. See Cronic, 466
US at 658. Only in extrenely narrow circunstances wll prejudice
be presuned. E.g., Craker v. McCotter, 805 F.2d 538, 542 (5th Gr.

1986). “‘The essence of an ineffective assistance claimis that
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counsel s unprofessional errors so upset the adversarial bal ance
bet ween defense and prosecution that the trial was rendered unfair

and the verdict rendered suspect.’” Goodwi n v. Johnson, 132 F. 3d

162, 172 (5th G r. 1998) (quoting Kinmmel man v. Morrison, 477 U S.
365, 374 (1986)). Restated, “[t] he benchmark for judging any claim
of ineffectiveness nust be whether counsel’s conduct so underm ned
the proper functioning of the adversarial process that the trial
cannot be relied on as having produced a just result”. Strickland,
466 U.S. at 686.

A

Teague’ s nonretroactivity principle “prevents a federal court
from granting habeas relief to a state prisoner based on a rule
announced after his conviction and sentence becane final”, Caspar
v. Bohlen, 510 U S. 383, 389 (1994) (enphasis in original), unless
certain narrow exceptions (two announced by the Suprene Court and
a third recently created by our court) apply. The majority holds
its rule is not a proscribed “new rule” wunder Teague. I
respectfully disagree.

Habeas corpus is “to afford relief to those whom soci ety has
‘grievously wonged ”. Brecht v. Abrahanson, 507 U S. 619, 637
(1993) (defining harml ess error standard applicabl e i n habeas cases
(citation omtted)). Concomtantly, granting a new trial —
especi ally based on a presunpti on —has serious consequences.

Retryi ng defendants whose convictions are set
aside ... inposes significant social costs,
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i ncluding the expenditure of additional tine
and resources for all the parties involved

the erosion of nmenory and dispersion of
W t nesses that acconpany the passage of tine
and nmake obtai ning convictions on retrial nore
difficult, and the frustration of society’s
interest in the pronpt admnistration of

justice.
ld. (enphasis added; internal quotation marks and citation
omtted). The Teague nonretroactivity doctrine “validates

reasonabl e, good-faith interpretations of existing precedents nade
by state courts, and thus effectuates the States’ interest in the
finality of crimnal convictions and fosters comty between federal
and state courts”. Glnore v. Taylor, 508 U S 333, 340 (1993)
(internal quotation nmarks and citation omtted); see also Lockhart
v. Fretwell, 506 U S. 364, 372 (1993) (Teague nonretroactivity rule
“was notivated by a respect for the States’ strong interest in the
finality of crimnal convictions, and the recognition that a State
shoul d not be penalized for relying on the constitutional standards
that prevailed at the tine the original proceedings took place”
(internal quotation marks and citation omtted)).

Teague serves these interests by “validat[ing] reasonable,
good-faith interpretations of existing precedents nmade by state
courts even though they are shown to be contrary to later
decisions”. Butler v. MKellar, 494 U S. 407, 414 (1990).

In many ways the application of new rules to
cases on collateral review my be nore
intrusive than the enjoining of [state]

crimnal prosecutions, for it continually
forces the States to marshal resources in
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order to keep in prison defendants whose
trials and appeals conforned to then-existing
constitutional standards. Furt her nore,
state courts are understandably frustrated
when t hey faithfully apply exi sting
constitutional law only to have a federal
court discover, during a habeas proceeding
new constitutional commuands.
Teague, 489 U. S. at 310 (plurality) (enphasis in original; internal
quotation marks, citations, and brackets omtted).

The Teague doctrine recognizes that “[a]pplication of
constitutional rules not in existence at the time a conviction
becane final seriously underm nes the principle of finality which
is essential to the operation of our crimnal justice system
Wthout finality, the crimnal law is deprived of nmuch of its
deterrent effect”. 1d. at 309 (plurality); see also id. (“‘No one,
not crim nal defendants, not the judicial system not society as a
whole is benefited by a judgnent providing that a man shall
tentatively goto jail today, but tonorrow and every day thereafter
hi s continued i ncarceration shall be subject tofreshlitigation.””

(quoting Mackey v. United States, 401 U. S. 667, 691 (1971) (Harl an,

J., concurring in judgnents in part and dissenting in part)))."®

®These strong interests in finality and comty served by the
Teague doctrine are reflected in AEDPA s standards of review. See
28 U S.C. 8§ 2254(d); WIlliams v. Taylor, 529 U S. 362 (2000). |If
this case were subject to revi ew under AEDPA, federal habeas relief
could not be granted for presuned-prejudice unless the state
court’s adjudication “resulted in a decision that was contrary to
or involved an unreasonable application of, clearly established
Federal |law, as determ ned by the Suprene Court”. 28 U S.C 8
2254(d) (1) (enphasis added). The Suprene Court has recently
clarified that, for the 8 2254(d)(1) inquiry into “unreasonable
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1
“I'n determ ni ng whet her a state prisoner is entitled to habeas
relief, a federal court should apply Teague by proceeding in three
steps.” Caspari, 510 U. S at 390.

First, we nust determne when [Burdine’ s]
conviction and sentence becanme final for
Teague purposes.... Second, we nust “survey
the legal l|andscape as it then existed and
determ ne whether a state court considering
the defendant’s <claim at the time his
conviction becanme final wuld have felt
conpelled by existing precedent to conclude
that the rule he seeks was required by the
Constitution.”... Third, if we determ ne that
[ Burdi ne] seeks the benefit of a newrule, we
nmust consider whether “that rule falls wthin
: the ... narrow exceptions to the
nonretroactivity principle”.

Fisher v. Texas, 169 F.3d 295, 305 (5th Gr. 1999) (quoting
Caspari, 510 U S. at 390).

Burdi ne’s conviction becane final in 1987, when the Suprene
Court denied certiorari. Therefore, the second step of the Teague
anal ysi s concerns whether, based on the “l egal |andscape” in 1987,
Burdi ne seeks a “newrule”. “[I]n general, a case announces a ‘ new

rule’ when it breaks new ground or inposes a new obligation on the

application”, an objective standard is applied. WIllianms, 529 U. S.
at 409; G@Grdner v. Johnson, 247 F.3d 551, 559 (5th Cr. 2001)
(“Wlliams v. Taylor ... makes clear that the [§ 2254(d)(1)]
standard is an objective one”). |If this AEDPA standard applied to
Burdine’s case, we certainly could not conclude that the Court of
Crimnal Appeals’ decision — prejudice nust be proved — is
“contrary to” or an objectively “unreasonable application of”
clearly established Suprene Court precedent. See infra, including
note 21.
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States or the Federal Governnent”. Butler, 494 U S at 412
(enphasi s added). Restated, “a decision announces a new rule if

the result was not dictated by precedent existing at the tine the

def endant’ s conviction becane final”. 1d. (enphasis in original;
internal quotation marks and citations omtted). We nust ask
whet her, in 1987, Texas courts “would have felt conpelled by

exi sting precedent to conclude that the [presuned-prejudice] rule
[ Burdi ne] seeks was required by the” Sixth Amendnent. Fisher, 169
F.3d at 305.

Qobviously, the Teague inquiry is nore difficult in cases in
whi ch the “decision is reached by an extension of the reasoning of
previous cases”. Butler, 494 U S. at 412-13. “Courts frequently
view their decisions as being ‘controlled or ‘governed by prior
opi ni ons even when awar e of reasonabl e contrary concl usi ons reached
by other courts”. ld. at 415. But, when the new rule vel non
determnation is “susceptible to debate anong reasonable m nds”,

the rule is “new. 1d.¢®°

8Contrary to how the special concurrence reads this dissent,
it does not: (1) advocate a non-objective standard for
“reasonabl eness”; (2) cite the divided opinions by our panel and
the Court of Crimnal Appeals “as evidence that the application of
the Cronic rule was ‘debat abl e anong reasonable jurists’”; or (3)
defer to state rulings of law. Sp. Con. at 13-14 (enphasis added).
The “reasonabl eness” analysis, however, can certainly be tested
agai nst how other courts have ruled on a simlar issue; this
di ssent does so. See, e.g., Caspari, 510 U S at 393. After
“conclud[ing] that a reasonable jurist reviewing [the Suprene
Court’s] precedents at the tine [the] conviction and sentence
becane final would not have considered the application of the
Doubl e Jeopardy C ause to a noncapital sentencing proceeding to be
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At issue in Butler was whether a new rul e was established by
Arizona v. Roberson, 486 U S. 675 (1988) (Fifth Amendnent bars
police-initiated interrogation follow ng suspect’s request for
counsel in context of separate investigation). The explanation in

But| er of why Roberson announced a new rule is pertinent here:

In Roberson, ... the Court found Edwards [v.
Arizona, concerning waiver vel non of right to
counsel during police i nterrogation, ]

controlling but acknow edged a significant
difference of opinion on the part of several
| ower courts that had considered the question
previously. That the outcone in Roberson was
susceptible to debate anong reasonable m nds
is evidenced further by the differing
positions taken by the judges of the Courts of
Appeals for the Fourth and Seventh Crcuits

It would not have been an illogical or
even a grudging application of Edwards to
decide that it did not extend to the facts of
Roberson. W hold, therefore, that Roberson
announced a new rul e.

Butler, 494 U S. at 415 (internal quotation marks and citations
omtted).

Al t hough the majority does not nention it, the Suprenme Court
and our court frequently have applied this “debatable anong
reasonable jurists” standard in determning whether a rule is

“new’ .8 See, e.g., Caspari, 510 U.S. at 393 (“a reasonable juri st

dictated by [its] precedents”, the Suprene Court stated: “Thi s
analysis is confirmed by the experience of the | ower courts”. 1Id.;
see also Lanbrix v. Singletary, 520 U S. 518, 538 (1997) (noting
unanimty of other court decisions on point at issue).

81Thi s “debat abl e anbng reasonabl e jurists standard” is quite
simlar to that used under AEDPA for whether a certificate of
appeal ability (COA) should be granted, so that the habeas
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reviewi ng our precedents at the tinme respondent’s conviction and
sentence becane final would not have considered the application of
t he Doubl e Jeopardy Cl ause to a noncapital sentencing proceeding to
be dictated by our precedents”); G ahamv. Collins, 506 U S. 461,
476 (1993) (“The result in a given case is not dictated by
precedent if it is susceptible to debate anong reasonabl e m nds,
or, put differently, if reasonable jurists nmay di sagree” (i nternal
quotation marks and citations omtted)); Mtthew v. Johnson, 201
F.3d 353, 363 (5th Gr.) (in Teague anal ysis, “the reasonabl e vi ews
of state courts are entitled to consideration along with those of
federal courts” (internal quotation marks and citation omtted)),
cert. denied, 121 S. C. 291 (2000); Fisher, 169 F.3d at 305
(“reasonabl e jurists, considering the question in 1996, woul d not
have felt conpelled by existing precedent to rule that religion-

based perenptory chall enges violate the Equal Protection C ause”);

petitioner can appeal a district court’s denial of habeas relief.
See 28 U. S.C. 8§ 2253(c) (COA may not issue unless “the applicant
has made a substantial showing of the denial of a constitutiona
right”); Slack v. McDaniel, 529 U S. 473, 484 (2000) (when district
court has rejected constitutional clainms on nerits, COA should
issue if petitioner denonstrates “reasonable jurists would find the
district court’s assessnent of the constitutional clains debatable
or wong”; when it denies relief on procedural grounds, COA should
issue if petitioner “shows, at least, that jurists of reason would
find it debatable whether the petition states a valid claimof the
denial of a constitutional right and that jurists of reason would
find it debatable whether the district court was correct in its
procedural ruling”). Needless to say, the procedural decisions for
whether a rule is “new and whether to grant a COA involve quite
simlar processes. They are both precursors to nerits-decisions
that concern finality, anong other things, and reflect, as
di scussed at note 20, supra, simlarities between AEDPA and Teague.
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Vega v. Johnson, 149 F. 3d 354, 357 (5th Gr. 1998) (“If reasonable
m nds could differ on whether current lawrequires relief, we my
not grant relief without creating a ‘newrule’ barred by Teague.”),
cert. denied, 525 U. S. 1119 (1999). %

As quoted earlier, the key conponent in determ ning whether a
rule is newis whether a state court considering the claimat the

time petitioner’s conviction becane final would have felt conpell ed

82See also O Dell v. Netherland, 521 U S. 151, 159-60 (1997)
(“[t]he array of views expressed in Simmons [v. South Carolina, 512
U S 154 (1994)] itself suggests that the rul e announced t here was,
in light of this Court’s precedent, susceptible to debate anong
reasonable mnds” (internal quotation marks and citations
omtted)); Truman v. Johnson, 205 F. 3d 844, 846 (5th Gr.) (“If the
outcone of the case is ‘susceptible to debate anong reasonable
m nds,’ then the decision is not dictated by precedent”; fact that
Suprene Court split 5-4 in Departnent of Revenue of Montana v.
Kurth Ranch, 511 U. S. 767 (1994), “suggests that the outcone of the
case was susceptible to debate anbng reasonable mnds”), cert.
denied, 530 U S. 1219 (2000); Lucas v. Johnson, 132 F.3d 1069
1080-81 & n.7 (5th Cr.) (“The holding requested by Lucas
[adm ssion of videotaped confession in which he is handcuffed
deprived himof the right to be presuned innocent] is susceptible
to debate and thus constitutes a new rule under the reasoni ng of
Butler.”), cert. dismssed, 524 U. S. 965 (1998); \Vuong v. Scott, 62
F.3d 673, 682 (5th Gr.) (“reasonable jurists” considering Vuong’s
claim when his conviction became final “would not have felt
conpelled” to rule in his favor), cert. denied, 516 U S. 1005
(1995); Motley v. Collins, 18 F.3d 1223, 1236-37 (5th GCr.) (Mayo
v. Lynaugh, 893 F. 2d 683, nodified on reh’g, 920 F.2d 251 (5th Cr
1990), cert. denied, 502 U S 898 (1991), announced new rule
because reasonable jurists reading case |law that existed at tine
Mayo’ s conviction becane final could have disagreed with panel’s
conclusion), cert. denied, 513 U S. 960 (1994); see al so Housel v.
Head, 238 F.3d 1289, 1297 (11th Cr. 2001) (to determ ne whether
rul e sought by habeas petitioner was dictated by precedent, inquiry
is “whether ... the unlawful ness of [petitioner’s] conviction was
apparent to all reasonable jurists” (internal quotation marks and
citation omtted)).
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by existing precedent to conclude that the rule sought by
petitioner is required by the Constitution. Accordingly, we nust
determ ne whether the rule Burdine seeks is “dictated by

precedent [existing at the tinme his conviction becane final in
1987] — whether, that 1is, the wunlawfulness of [Burdine’s]

conviction was apparent to all reasonable jurists”. Lanbri x v.
Singletary, 520 U. S. 518, 527-28 (1997) (enphasis in original). It

is not enough, under Teague, that the rule is "“a reasonable
interpretation of prior law . Id. at 538. Instead, the rel evant
inquiry is “whether no other interpretation was reasonable”. |d.
(enphasis in original); see also Gaham 506 U S. at 477 (sane).
“Unl ess reasonable jurists hearing [Burdine’s] claimat the tine
his conviction becane final [in 1987] would have felt conpelled by
existing precedent torule in his favor [on his presuned-prejudice
clain], we are barred fromdoing so now.” Fisher, 169 F.3d at 305
(internal quotation marks, brackets, and citation omtted).

Whet her Cronic dictates presuned-prejudice when, as in this
case, counsel sleeps during unidentifiable portions of a capital
murder trial, but otherw se provides neani ngful assistance to his
client, is certainly susceptible to debate anbng reasonable
jurists, as reflected by the majority and di ssenting opinions of
our court’s panel, 231 F.3d 950, vacated, 234 F.3d 1339 (5th Cr.
2000), and, nost certainly, by the previously referenced opinions

of the state habeas trial court and the Court of Crim nal Appeals.
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The state habeas trial court’s recomended concl usi on was t hat
Bur di ne had est abl i shed presuned-prejudice. Ex Parte Burdine, No.
379, 444-B, at 18-19. In 1995, however, a mgjority of the Court of
Crim nal Appeals rejected that conclusion; it held Burdi ne was not
entitled to relief “because he has failed to discharge his burden
of proof under Strickland”. Ex Parte Burdine, No. 16, 725-06, at 1,
901 S.W2d 456. Three justices dissented, noting that, in Javor,
724 F.2d 831, the Ninth GCrcuit had found a Sixth Amendnent
violation under simlar circunstances; the dissent stated: “The
i ssue presented in this case has never been addressed by the United
States Suprene Court nor by this court”. Ex parte Burdine, 901
S.W2d at 458. As stated earlier, the majority opinion by the
Court of Crimnal Appeals does not even refer to presuned-
prej udi ce, although perhapsits citationto Strickland was i ntended
to include not only the prejudice anal ysis as part of the two-prong
test, but also Strickland s discussion of presuned-prejudice. In
any event, the recomended presuned-prejudice conclusion was
rej ected.

A survey of the legal |andscape as it existed when Burdine' s
conviction became final in 1987 denonstrates that the rule
fashi oned now by the majority is not dictated by such precedent.
Rest at ed, Texas courts, considering Burdine’s claimin 1987, woul d
not have felt conpelled to presune prejudice because of Cannon’s

sl eeping during unidentified portions of trial.
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As the majority notes, the Suprene Court held, in 1932, that
a capital defendant has a constitutional right to “the guiding hand
of counsel at every step in the proceedings against hini. Powell
v. Alabama, 287 U. S. 45, 69 (1932). In this regard, the Court held
subsequently that showi ng prejudice was not necessary when the
def endant was deni ed counsel at arraignnent, a critical stage of
the proceedi ngs, because certain defenses were |lost if not then
pl eaded. Ham lton v. Alabama, 368 U S. 52, 53-55 (1961).%
Simlarly, a defendant was deni ed assistance of counsel when the
trial judge, pursuant to state statute, deni ed defense counsel the
opportunity to be heard in summation at a bench trial, despite the
fact there was no way to know whet her argunent m ght have affected
t he outcone. Herring v. New York, 422 U S. 853, 864-65 (1975).

And, shortly thereafter, the Court reversed a decision that

8| n asserting that this case sinply calls into play a rule
established by Hamlton, 26 years before Burdine' s conviction
becane final, Sp. Con. at 7-8, the special concurrence overl ooks
Cronic and Strickland' s teachi ngs concerning the rare i nstances for
whi ch prejudice is to be presuned, discussed infra. |[|n any event,
counsel being actually denied in Hamlton at a discrete,
identifiable stage (arraignnment) is afar cry fromthe situation at
hand. Ham lton is cited in a footnote in Cronic to support its
statenent that “a trial is wunfair [and, therefore, prejudice
presuned] if the accused is denied counsel at a critical stage of
his trial”. Cronic, 466 U. S. at 659 &n.25. In that footnote, the
Court stated: “The Court has uniformy found constitutional error
W t hout any showi ng of prejudice when counsel was either totally
absent, or prevented fromassisting the accused during a critical
stage of the proceeding”. |d. (enphasis added). Like Hamlton
none of the other six cases cited in the footnote in Cronic to
support those statenents even approach the sleeping-counsel
situation at hand.
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defendant’s failure to claim prejudice was fatal to his Sixth
Amendnent claim and then concluded that a court order preventing
him from consulting with his counsel during a 17-hour overnight
recess between defendant’s direct and cross-exam nation deprived
hi m of assistance of counsel. Ceders v. United States, 425 U S
80, 82, 91 (1976).

As di scussed, the quite well-known, and quite often applied,
standards for ineffective-assistance were established in 1984 in
Strickland and Cronic. Under Strickland's two-prong test, “the
def endant nust show that counsel’s performance was deficient” —
“counsel nmade errors so serious [he] was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Anmendnent”.
Strickland, 466 U. S. at 687 (enphasis added). In addition, he
“must show that the deficient performance prejudi ced the defense”
—“counsel’s errors were so serious as to deprive the defendant of
a fair trial, a trial whose result is reliable”. 1d. (enphasis
added). For the prejudice prong, “[t]he defendant nust show t hat
there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different”. ld. at 694 (enphasis added). “A reasonabl e
probability is a probability sufficient to underm ne confidence in
t he outcone.” Id.

Strickland, which concerned sentencing for a capital nurder

case, observed, however: “I'n certain Sixth Anendnent contexts,
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prejudice is presuned”. 1d. at 692. Such contexts were descri bed
as “[a]ctual or constructive denial of the assistance of counsel
al together” and “various kinds of state interference with counsel’s
assi st ance”. ld. (enphasis added). “Prejudice in these
circunstances is so |likely that case-by-case inquiry into prejudice
is not worth the «cost.” ld. (enphasis added). “[ S] uch
ci rcunst ances i nvol ve i npai rnments of the Sixth Arendnent right that
are easy to identify ... and [in those instances where] the

prosecution is directly responsible, easy for the governnent to

prevent”. Id. (enphasis added).?®  “[A] simlar, though nore
limted, presunption of prejudice” applies “when counsel is
burdened by an actual conflict of interest”. Id.

Cronic, decided the sanme day as Strickland, held presuned-
prejudi ce unwarranted under the circunstances of that case (for
conplex mail fraud prosecution, young lawer wth real estate
practice appointed to represent defendant and all owed only 25 days
for pretrial preparation). Cronic, 466 U S. at 666. But, as it
did in Strickland, the Court observed: “There are
circunstances ... so likely to prejudice the accused that the cost
of litigating their effect in a particular case is unjustified”.

Id. at 658. Such circunstances include: (1) “the conplete deni al

8O course, as discussed infra, | agree with the mpjority,
Maj. Op. at 17-22 & nn. 5-6, that, although state-interference may
justify presuned-prejudice, suchinterferenceis not aprerequisite
for presuned-prejudice.
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of counsel”, id. at 659 (enphasis added); (2) where “counsel
entirely fails to subject the prosecution’s case to neaningfu
adversarial testing”, id. (enphasis added); (3) “when [as also
di scussed in note 24, supra,] counsel was either totally absent, or
prevented fromassisting the accused during a critical stage of the
proceeding”, id. at 659 n.25 (citing, inter alia, Geders, Herring,
and Ham | ton; enphasis added); and (4) “when counsel | abors under
an actual conflict of interest”, id. at 662 n.31. But, “[a]part
from circunstances of that magnitude, ... there is generally no
basis for finding a Sixth Amendnent violation unless the accused
can show how specific errors of counsel undermned the reliability
of the finding of guilt”. Id. at 659 n.26.8

The majority holds that its rule is dictated by the third
circunstance described in Cronic: counsel is absent during a
critical stage. It holds there is such absence when counsel “is
repeatedly unconscious during not insubstantial portions” of the
gui Il t-innocence phase of a capital nmurder trial. |In support of its
holding its rule is not new, but instead nerely an application to

an anal ogous case of the general Sixth Amendnent principles

established in Cronic, the mgjority, Maj. Op. at 11-15, erroneously

8The special concurrence’s comments about the “difficulty of

‘“proving [prejudice]’ in any finite sense”, Sp. Con. at 12, are
greatly at odds with the reasons given by Cronic and Strickl and for
presum ng prejudice: it is so likely that inquiry about it is not
worth the cost and it is easy to identify. The speci al

concurrence’s position on this point is also at odds with its
quoting Cronic’s reasoning. Sp. Con. at 12 n. 39.
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relies on Penry v. Lynaugh, 492 U S. 302 (1989), regarding Penry’s
claimthat the Texas death penalty statute prevented the jury from
giving any mtigating effect to the evidence of his nental
retardation and abuse as a child. That claim however, did not
require the creation of a new rule, because, prior to Penry’'s
convi ction becom ng final, established precedent required the State
to allowthe jury to give effect to mtigating evidence in nmaking
its sentencing decision. See Saffle v. Parks, 494 U S. 484, 491-92
(1990). Nothing in Penry supports the mpjority’ s extension of
Cronic’s critical-stage rule to the facts of Burdine’'s case —even
the facts found inproperly by the majority.

Burdi ne’ s case i s not anal ogous to the circunstances for which
Cronic found the presunption appropriate. The cases cited in
Cronic as exanples of counsel’s being either absent or prevented
from assisting the accused during a critical stage (Ceders,
Herring, and Ham | ton) did not involve circunstances even renotely
anal ogous to Burdine’s. In fact, in each, the governnent was
responsi ble for the denial of counsel. See Geders, 425 U S. at 82
(court order); Herring, 422 U S. at 864-65 (state statute);
Ham lton, 368 U S. at 53 (no counsel appointed for arraignnent).
Qobviously, the State of Texas was not responsible for Cannon’s
sl eepi ng. I ndeed, the state habeas trial court credited the
testinony of the trial judge and prosecutor that they did not

observe hi m doi ng so.
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O course, as Cronic also noted, “[t]he fact that the accused
can attribute a deficiency in his representation to a source
external to trial counsel[, such as the State,] does not make it
any nore or less likely that he received the type of trial
envi sioned by the Sixth Arendnent, nor does it justify reversal of
hi s conviction absent an actual effect on the trial process or the
l'i kel'i hood of such an effect”. Cronic, 466 U S. at 662 n.31.%°
Nevert hel ess, that the denial of counsel in CGeders, Herring, and
Ham | t on was governnent-instigated serves to distinguish themfrom
the clainmed denial inthis case. And, obviously, because the State
was not responsible for Cannon’s sl eeping, such conduct was not
“easy for [it] to prevent”. Strickland, 466 U S. at 692.

Moreover, the stage of the proceeding at which counsel was
denied in Ceders, Herring, and Ham |lton was easily identifiable.
See CGeders, 425 U. S. at 82 (overnight recess); Herring, 422 U. S. at
864-65 (closing argunent); Hamlton, 368 U.S. at 53 (arrai gnnent).
In contrast, it is inpossible to determ ne when Cannon slept.
Accordi ngly, Burdine's claimdoes not “involve inpairnents of the
Si xth Amendnent right that are easy to identify”. Strickland, 466
U S at 692.

Al t hough Burdi ne contends Javor supports his clains being

enconpassed by the critical stage circunstance described in Cronic,

8See note 25, supra, concerning state-interference not being
a prerequisite for presuned-prejudice.
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the mpjority, Maj. Op. at 26-27, does not apply Javor’s rule that
presuned-prejudice is appropriate when counsel sleeps through a
substantial portion of trial. Javor, 724 F.2d at 833. Instead, it
has created a different rule: presuned-prejudice is appropriate
when counsel is “repeatedly unconscious through not insubstanti al
portions”.

When Burdi ne’s conviction becane final in 1987, Texas courts
woul d not have felt conpelled to apply Javor, decided in 1984. Cf.
Magouirk v. Phillips, 144 F.3d 348, 361 (5th Gr. 1998) (“state
courts are not bound by Fifth Grcuit precedent when naking a
determ nation of federal |aw'). Moreover, neither Cronic nor the
majority opinion in Strickland cited Javor as an exanple of the
deni al of counsel at a critical stage. Instead, Javor was cited
only in a concurring opinion in Strickland. 466 U S. at 703 n.2
(Brennan, J., concurring). Obviously, Javor being so cited nakes
clear that the Suprene Court was quite well aware of Javor and the
claimthat sl eeping counsel justifies presuned-prejudice. Javor’s
not being cited in the Cronic and Strickland majority opinions as
an exanpl e of presuned-prejudice is strong nedicine indeed. It is,

at the very least, an indication the Court had not decided

presumned- prejudi ce was applicable in such a situation and anply
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denonstrates that, for Burdine’s claim the majority’ s application
of presunmed-prejudiceis a “new rule, one not dictated by Cronic.?

Mor eover, as noted, Javor (presuned-prejudice if slept through
substantial portion) does not dictate the mpjority’'s rule
(presuned-prejudice if “repeatedly unconscious through not
i nsubstantial portions”). There was evidence in Javor that:
defense counsel slept during a substantial portion of trial;
counsel failed to participate when evidence agai nst the defendant
was bei ng presented; counsel stated to counsel for a co-defendant
that he had mssed sone of the testinony; other counsel often
“nudged” and “kicked” counsel to awaken him and the trial judge
was concerned about counsel’s inattentiveness. Javor, 724 F. 2d at
833- 34.

For Burdine, the district court applied Javor’s “substanti al
portion” rule, nodified by the rule announced in Tippins, decided
in 1996: prejudi ce nust be presuned if, while the defendant’s
interests were at stake, counsel slept for repeated or prol onged
| apses and was actually unconscious. Burdine, 66 F. Supp. 2d at
863- 64. As discussed, the mgjority does not adopt that rule

either. In any event, in 1987, Texas courts obviously would not

8Neither the mmjority nor the special concurrence address
Javor’s not being cited in the Cronic and Strickland mjority
opi nions, nmuch less the inplications of such absence for the
difficult and detailed analysis we are required to apply in
deciding whether a new rule is created if we grant presuned-
prej udi ce based on the facts at hand.
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have felt conpelled to apply the substantiality analysis from
Ti ppins, which was not decided until 1996, Ilong after the
conclusion of Burdine's trial, direct appeal, and state habeas
pr oceedi ngs.

It is not even clear Tippins applied presuned-prejudice. It
states: “Under these circunstances, where the adversary nature of
the proceeding was subject to repeated suspensions [because of
counsel’s unconsciousness] there is little difference between
saying that prejudice will be presunmed and saying that prejudice
has been denonstrated”. Tippins, 77 F.3d at 687. The Ti ppins
court concluded: “Tippins suffered prejudice, by presunption or
otherwise, if his counsel was repeatedly unconscious at trial for
periods of tinme in which defendant’s interests were at stake”. |d.
In nost cases, in order to apply the Tippins anal ysis, exam nation
of the trial record is necessary; otherwse, it would usually be
difficult to determ ne whether the sleeping occurred while the
defendant’s interests were at stake. But, such record-exam nation
istotally at odds with the rational e for presuned-prejudice (case-
by-case inquiry not worth the cost of litigating prejudice vel non
because the Si xth Anmendnent violations are so easy to identify and
prejudice is so likely to have occurred). See Strickland, 466 U. S.
at 692.

Notw t hstanding the majority’s view that the Second Circuit

has confirmed the rule and rationale in Tippins, it is not clear
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that the Second Circuit views Tippins as establishing a rule of

presuned-prejudice.® In any event, Tippins is distinguishable.

8ln United States v. O Neil, 118 F.3d 65 (2d Cir. 1997),
cert. denied, 522 U S. 1064 (1998), the Second Circuit described
three categories of Sixth Arendnent violations: per se, requiring
no showi ng of prejudice; conflicts of interest that do not riseto
the level of per se violations, for which prejudice wll be
presunmed once the defendant “denonstrates an actual conflict and a
| apse in representation”; and ineffective-assistance, requiring
satisfying the Strickland two-prong test. I1d. at 70-71. For the
per se category, the court stated it had found violations “in only
two instances: (1) where the attorney was not |icensed to practice
| aw because he failed to satisfy the substantive requirenents of
adm ssion to the bar, and (2) where the attorney was inplicated in
the defendant’s crine”. ld. at 71. Tippins was cited wth a
parenthetical describing it as “suggesting that an attorney’s
sl eepi ng t hrough a substantial portion of the defendant’s trial may
constitute a per se violation”. Id. (citing Tippins, 77 F.3d at
688-89); see also United States v. Rondon, 204 F.3d 376, 380 (2d
Cr.) (citing Tippins for proposition that, when counsel sl eeps
through critical portions of trial, it my constitute per se
i neffective-assistance), cert. denied, 121 S. C. 271 (2000).

In Mrales v. United States, 143 F.3d 94, 96-97 (2d Cr.
1998), cited by the majority, the court refused presuned-prejudice
based on counsel’s failure to advise Mrales of his right to
appeal . Tippins was di stinguished on the ground that counsel there
“had slept for significant portions of each day of a twelve-day
trial, aderelictionthat is solikely to be prejudicial that case-

by-case inquiry is unnecessary”. ld. at 97 (enphasis added;
citation omtted). Moreover, the court explained that, in Tippins,
the rationale for presuned-prejudice was present: the sl eeping

occurred in front of the judge and prosecutor and was therefore

“both ‘“easy to identify and ‘easy for the governnent to prevent’”.
ld. (citation omtted).

Along this line, in United States v. Miyet, 994 F. Supp. 550
(S.D.N Y. 1998), the court held that the defendant’s allegations
regarding his counsel sleeping during trial were subject to the
Strickl and- prej udi ce anal ysis. ld. at 560. The court stated:
“Although the Second GCircuit suggested in Tippins that an
attorney’s sleeping through a substanti al portion of the
defendant’s trial may constitute ineffective assistance of counsel
per se, the holding of ONeil clarified that it does not”. | d.
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Unlike in Burdine's case, the facts in Tippins regardi ng sl eeping
wer e undi sput ed. Tippins, 77 F.3d at 685. The trial judge
testified that Tippins’ counsel “slept every day of the trial

during testinony that was damaging and adverse to [Tippins’]
interests”. Tippins v. Wal ker, 889 F. Supp. 91, 92 (S.D.N. Y. 1995)
(internal quotation marks and citation omtted), aff’'d, 77 F. 3d 682
(2d Cr. 1996). On one occasi on when counsel was sl eeping during
testinony detrinental to Tippins, the trial judge renoved the
attorneys from the courtroom to adnonish Tippins counsel for
sleeping. 1d. The prosecutor also witnessed the sleeping, as did
the court reporter, who testified she heard Tippins counsel
snoring several tines. Id. And, a juror testified that counse
sl ept through approximately 65 percent of a critical prosecution
W tness' testinony. |Id.; see also Tippins, 77 F.3d at 687-89. It
was quite clear that Tippins’ counsel slept while evidence harnful

to Tippins’ interests was bei ng presented.

(citation omtted). In Miyet, although defendants presented
affidavits claimng counsel slept every day of the five-nonth
trial, several tines a day, for five toten mnutes at a tine, the
court rejected those affidavits as “patently false”, based on its
own observations during trial. 1d. It concluded that, even had it
accepted the allegations as true, Tippins was distinguishable,
because “it was undi sputed that [Tippins’] counsel was in a state
of unconsci ousness (actually snoring in the courtroon) throughout
the trial”. ld.; see also Otiz v. Artuz, 113 F. Supp. 2d 327

341-42 (E.D.N. Y. 2000) (distinguishing Tippins and applying
Strickland-prejudice analysis where habeas petitioner did not
present affidavits to support claimthat counsel slept during trial
and did “not state the frequency of counsel’s unconsci ousness, [or]
point to any specific occasion in which counsel slept while
petitioner’s interests were at stake”).
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Post - Croni ¢ deci si ons denonstrate prejudice is to be presuned
only in very narrow circunstances, where the defendant receives no
meani ngf ul assi stance of counsel. Recently, in Smth v. Robbins,
528 U. S. 259 (2000), the defendant clainmed he had been denied
ef fective assi stance of appel | ate counsel because counsel requested
| eave to withdraw, supported by a brief and pursuant to a new
California procedure which the defendant alleged failed to conply
with Anders v. California, 386 US. 738 (1967) (establishing
procedures for withdrawal of court-appointed appel |l ate counsel for
crim nal defendant on direct appeal and for dism ssal of appeal if
there are no non-frivolous issues). The Court reversed the Ninth
Crcuit’s judgnent that the procedure used by counsel failed
adequately to conply with the constitutional principles identified
in Anders, but remanded for a determ nation of whether the appeal
was frivolous or whether it warranted the filing of a nerits-brief.
Robbi ns, 528 U. S. at 283-85.

The Court instructed that, on remand, the defendant woul d be
required to satisfy Strickland’s two-prong test. |d. at 285. It
expl ained: “where, as here, the defendant has received appellate
counsel who has conplied wth a valid state procedure for
determ ni ng whet her the defendant’s appeal is frivolous, and the
State has not at any tinme left the defendant w thout counsel on
appeal, there is no reason to presune that the defendant has been

prejudiced”. 1d. at 286. Moreover, Robbins’ claimdid “not fal
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wthin any of the three categories of cases, described in

Strickland, in which we presune prejudice rather than require a

defendant to denonstrate it”. |d. at 287. Those three categories
were described as: “denial of counsel”; “various kinds of state
interference with counsel’s assistance”; and “when counsel is
burdened by an actual conflict of interest”. ld. (internal

quotation marks and citations omtted). Therefore, the categories
described in Cronic as (1) conpl ete denial of counsel, (2) failure
to subject the case to neaningful adversarial testing, and (3)
totally absent during a critical stage are subsunmed within the
first category identified in Robbins: “denial of counsel”

The Robbi ns Court held the policies supporting the first two
categories it described were inapplicable, because counsel’s
unreasonabl e choice of a procedure such as Anders or the new
California procedure followed by Robbins’ counsel, in lieu of
filing anerits-brief, did not make prejudice “so |likely that case-
by-case inquiry into prejudice is not worth the cost”. | d.
(internal quotation marks and citation omtted). “Moreover, such
an error by counsel is neither easy to identify (since it is
necessary to evaluate a defendant’s case in order to find the
error) nor attributable to the prosecution.” ld. at 287 n.15
(internal quotation marks and citation omtted).

Qur court consistently has held |ikewi se. For exanple, My v.

Collins, 948 F.2d 162 (5th Cr. 1991), cert. denied, 502 U S. 1046
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(1992), rejected a presuned-prejudice claimthat “the structure of
the Texas sentencing statute so forced [ May’'s] attorney’s tacti cal
deci sion on whether to present mtigating evidence as to result in
a constructive denial” of counsel. Id. at 167. Qur court noted
that the Suprene “Court has found constructive denials of counsel
only under a fewlimted circunstances”. |d.

Goodwi n, 132 F.3d 162, rejected a presuned-prejudice claim
wher e appel |l ate counsel failed to provide the appellate court with
a suppression hearing transcript. “Cronic-type prejudice results
in circunstances in which, although counsel is present, counsel’s
ineffectiveness is so egregious that the defendant is in effect
deni ed any neani ngful assistance of counsel at all. When the
def endant receives at |east sone neani ngful assistance, he nust
prove prejudice.” Id. at 176-77 n.10 (citation omtted). Because
Goodwi n” s counsel provided sone neani ngful assistance on appeal,
“[t]he failure of Goodw n’s appellate counsel to read two days of
the trial record falls far short of establishing that any
deficiency in his performance precl uded neani ngful appell ate revi ew
entirely or in effect constituted no assistance of appellate
counsel at all”. 1d. (citation omtted).

In Childress v. Johnson, 103 F.3d 1221 (5th Cr. 1997),
prej udi ce was presunmed where counsel was appointed nerely to waive
the defendant’s right to a jury trial. But, our court enphasized:

“constructive denial of counsel as described in Cronic affords only
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a narrow exception to the requirenent that prejudice be proved”;
and “we have consistently distingui shed shoddy representation from
no defense at all”. ld. at 1229 (enphasis added). Thus, where
“the defendant has received sone neani ngful assistance, it [is]
necessary to prove prejudice’”. |d.

Jackson v. Johnson, 150 F.3d 520 (5th Gr. 1998), cert.
denied, 526 U. S. 1041 (1999), rejected a presuned-prejudice claim
where appellate counsel failed to include challenged videotape
evi dence as part of the record on appeal; Jackson could “point to

no clearly established Federal |law from the Suprenme Court that

says, in anything like his situation, prejudice is presuned’. |d.
at 524. Instead, “the constructive-denial claimis a very narrow
exception to the Strickland prejudice requirenent”. |d. Because
Jackson’s claiminvolved “shoddy representation — one essentia

error in the mdst of otherw se adequate representation —rather
than total absence of counsel”, Jackson had the burden of proving
“the error conpl ained of resulted in Strickland prejudice”. Id. at
525 (footnote omtted).

As a final, and recent, exanple, in Gochicoa v. Johnson, 238
F.3d 278 (5th G r. 2000), our court reversed the district court’s
holding of presuned-prejudice for the defendant’s claim of
constructive deni al of counsel based on counsel’s failure to object
to inadm ssible hearsay and to seek disclosure of an informant’s

identity. 1d. at 283-84. “[P]rejudice is presuned ... only when
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t he def endant denonstrates that counsel was not nerely inconpetent
but i nert, di stinguishing shoddy representation from no
representation at all. When the defendant conplains of errors,
om ssions, or strategic blunders, prejudice is not presuned; bad
| awyering, regardless of how bad, does not support the per se
presunption of prejudice.” Id. at 284-85 (internal quotation marks
and citation omtted). “Wen the defendant receives at | east sone
meani ngf ul assi stance, he nust prove prejudice in order to obtain
relief for ineffective assistance of counsel.” ld. at 285
(internal quotation marks and citation omtted). Because counsel
had provi ded “sone neani ngful assistance”, Cronic’s constructive-
deni al test was not applicable. 1d.?8°

As the above-discussed cases denonstrate, Cronic does not
dictate the majority’s rule —far fromit. Mre inportantly, and
at the very |l east, when Burdine s conviction becane final in 1987,
Texas courts would not have felt conpelled to presune prejudice
where Cannon slept during unidentified portions of trial, but
ot herwi se provided sone — indeed, a great deal of — neaningfu

assi stance to Burdi ne.

89See al so Dows v. Wod, 211 F. 3d 480, 485-86 (9th Cir.) (state
court’s refusal of presuned-prejudice where counsel was all egedly
suffering at trial fromeffects of Al zheiner’s di sease was neither
contrary to, nor involved an unreasonabl e application of, clearly
establ i shed federal |aw under AEDPA), cert. denied, 121 S. C. 254
(2000).
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Again, the rational e for presuned-prejudice in cases involving
the denial of counsel, actual or constructive, is: t he
ci rcunst ances involving the inpairnent of the right to counsel are
easy to identify; prejudice is so likely that a case-by-case
inquiry into prejudice vel non is not worth the cost; and, for
i nstances of governnent interference, such circunstances are easy
to prevent, because the prosecution is directly responsible. See
Robbins, 528 U. S. at 287 & n.15; Strickland, 466 U S. at 692
Cronic, 466 U. S. at 658. This rational e underscores the fact that,
to presune prejudice in this case entails creating a new rule,
because none of these circunstances are present.

As discussed in great detail infra, the record reflects
periods of inactivity, but not necessarily sleep, by Cannon, both
when evidence harnful to Burdine’s interests was being presented
and when uncontested evidence (such as evidence of the robbery,
whi ch Burdi ne admtted commtting) not harnful to his interests was
bei ng presented. Because the presuned-prejudice claim was not
raised until 11 years after trial (as well as because he w thheld
evidence), it isinpossibletoidentify accurately, on this record,
whet her those periods of inactivity reflect trial strategy or that,
i nst ead, Cannon was asl eep.

This uncertainty is denonstrated by the foll owi ng exanple. As
part of his ineffective-assistance claim Burdine asserted that

Cannon’ s honophobi ¢ views created an unconstitutional conflict of
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interest, and that his honophobia adversely affected his
performance at trial; Burdine also conplained about Cannon’s
failure to object to the prosecutor’s honophobic argunents and
sim |l ar honophobic m sconduct at trial. For exanple, to support
hi s presuned-prejudice claim he notes Cannon did not object when
Burdine was asked “whether he ‘voluntarily’ remained in the
‘“honpsexual lifestyle’” and whether, while engagi ng i n honosexual
sex, “he played the role of ‘man’ or ‘wonan’”. But, part of
Cannon’ s defense strategy was to portray Burdine as a victimof the
murder victim Wse, an ol der man who, in several ways, had taken
great advant age of the nuch younger Burdi ne during their honosexual
relationship (deposited Burdine's pay checks into his (Wse's)
account; spent Burdine' s noney; attenpted to persuade Burdine to
prostitute hinself). |In short, such non-objection could well have
been part of Cannon’s trial strategy and not because he was asl eep.
On this record, we do not, and cannot, know.

But, if Burdine’ s contention that such questions are extrenely
egregi ous and so objectionable is to be accepted, then it seens
obvi ous Burdine, as well as the trial judge, would have | ooked to
Cannon when the questions were asked, expecting an objection. |If
Cannon had been asleep, they would have noticed it. And, as he
testified at the state habeas hearing, the trial judge would have
done sonet hing about it.

As noted by the majority, it was cl ai ned sonewhat recently in

United States v. Russell, 205 F.3d 768 (5th Gr. 2000), that the
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taking of any evidence at trial in the absence of counsel is
prejudicial per se under Cronic. Qur court stated it did “not so
hol d”, declining to fashion such arule. I1d. at 771. (Teague was
not addressed in Russell.) See also Vines v. United States, 28
F.3d 1123, 1128 (11th G r. 1994) (rejecting defendant’s contenti on
t hat taking of evidence was necessarily critical stage of trial and
refusi ng presuned- prejudi ce when no evidence directly incul pating
def endant was presented while counsel tenporarily absent).

As discussed in Russell, although “Cronic does not provide
significant guidance on which parts of trial are considered
‘critical’”, 205 F.3d at 771, it does provide sone guidance for
determ ni ng whet her counsel’s absence is at such a stage:

First, there nust be a denial of such
significance that it makes the adversary

process itself wunreliable.... Second, the
Cronic court nakes clear that “only when
surroundi ng ci rcumst ances justify a

presunption of ineffectiveness can a Sixth
Amendnent claimbe sufficient without inquiry
into counsel’s actual performance at trial.”

ld. (quoting Cronic, 466 U S. at 662; enphasis in original); see
also United States v. Taylor, 933 F.2d 307, 312 (5th Gr.)
(“critical stages ... are those stages of the proceeding at which
the substantial rights of a defendant may be affected”), cert.
denied, 502 U S. 883 (1991); United States ex rel. Thomas v.
O Leary, 856 F.2d 1011, 1014 (7th Cr. 1988) (“Acritical stage is

one where potential substantial prejudice to[a] defendant’s rights
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inheres in the particular confrontation and where counsel’s
abilities can help avoid that prejudice.”).

In Russell, our court concluded that Russell’s counsel’s
actual absence fromthe courtroom(illness) was during a “critical
stage”: the Governnent presented evidence inplicating several of
his co-conspirators, although not directly inplicating Russell
Russell, 205 F.3d at 770-72. Under such circunstances, “[t]he
adversary process becones unreliable when no attorney i s present to
keep the taint of conspiracy fromspreading to the client”. I|d. at
772. But, unlike in Russell, where the evidence presented during
counsel s absence was easily identifiable, we cannot determ ne from
the trial or state habeas records what evidence was being
presented, or other activity was taking place, while Cannon sl ept.

Inrejecting the State’s contention that Burdi ne cannot prove
Cannon slept during a critical stage because it is inpossible to

det erm ne when the sl eeping occurred, the majority states it i s not

necessary for the defendant to explain how having counsel would
have altered the outcone. M. Op. at 23. (Cbviously, this would
be tantanount to requiring proving actual prejudice in order to
recei ve presuned-prejudice.) As support, it cites Russell, noting
that our court did not require Russell to denonstrate that the
evi dence adduced agai nst his co-defendants during counsel’s absence
adversely i npacted his defense or that the presence of his counsel

woul d have inproved his chance of acquittal. M. Op. at 24. The
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maj ority acknow edges that we do not know what specific evidence
was being presented while Cannon slept; nevertheless, it notes —
pursuant to the state-finding — that the evidence was being

presented by the State against Burdine, and posits this “at the
very least inferentially increased the taint of Burdine' s guilt
because he was the only defendant”. WMaj. Op. at 24 n.7 (enphasis
in original).

But, the defendant in Russell, unlike Burdine, easily
denonstrated that his counsel was actually absent at a critica
stage of the trial, when evidence was bei ng presented against his
co-conspirators which increased the taint of his quilt of
conspiracy. Thus, there was no need in Russell for our court to
specul at e whet her t he evi dence bei ng presented i n counsel’ s absence
was potentially harnful to the defendant’s interests. |In short,
our court did not require Russell to prove counsel’s presence would
have affected the outcone because it held prejudice nust be
pr esuned.

Burdine had the burden of proving Cannon was absent, by
sl eeping, during “critical stages” of trial. Because Burdi ne
cannot denonstrate when Cannon sl ept (or, by w thhol ding evi dence,
refused to attenpt to do so), he has not shown it was at a
“critical stage”. The mpjority does not even di scuss the facts of
Burdine’s case, nmuch |less the crucial point that, because Burdine

admtted robbing Wse, the State’'s evidence of the robbery was
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uncontested by Burdine. I nstead, the majority concludes that
Bur di ne has established presuned-prejudice nerely by denonstrating
Cannon slept (characterized as “repeatedly unconscious”) during

sone unidentified, not insubstantial” portions of the guilt-
i nnocence phase.

Qoviously, | agree with the majority that a defendant need not
prove actual prejudice in order to establish entitlenent to
presuned- prejudice. On the other hand, he nust at | east prove the
exi stence of the circunstances warranting that presunption, i.e.,
t he absence of counsel at a critical stage. See Triana v. United
States, 205 F. 3d 36, 43 (2d Cir.) (“Application of the per se rule
requi res proof of the relevant circunstance, not specul ation that
it mght be true.”), cert. denied, 121 S. C. 378 (2000). Such
proof is lacking in this case.

The majority asserts that, as in Russell, it declines to adopt
a per se rule of presuned-prejudice for “any dozing” by defense
counsel during trial. Mj. Op. at 28. Neverthel ess, despite its
disclainmer, it has, in effect, adopted a rule that the entire
guilt-innocence phase of a capital nurder trial is a critica
st age, warranting presuned-prejudice whenever counsel IS
“unconsci ous” during unidentified “not insubstantial” portions of
it, irrespective of whether the evidence being presented while
counsel slept was harnful to the defendant’s interests, or whether

counsel could have done anything to inprove the defendant’s
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circunst ances had he been alert. Pursuant to the majority’s rule,
any sleeping by counsel during the guilt-innocence phase of a
capital nurder trial mandates presuned-prejudice. This is flatly
i nconsistent with our court’s refusal to adopt a simlar rule in
Russel |, and underscores that the majority’s rule is “new wthin
t he meani ng of Teague. *°

As di scussed supra, because of Burdi ne’s adm ssion that he was
guilty of robbing the victimand was present when the nurder took
pl ace, nuch of the evidence presented by the State, such as
phot ographs of the itens taken during the robbery, and evidence
that Burdine w thdrew noney from the victinis bank accounts at
automatic teller machines follow ng the nmurder, was not contested
by Burdi ne. The sleeping may have taken place during the
presentation of that evidence. We sinply cannot tell from the
record, because Burdine waited nearly 11 years to bring the claim
after nmenories had faded, making it i npossible to identify when the
sl eepi ng occurred. O course, this wuncertainty is greatly
exacer bat ed by Burdi ne’ s wi t hhol di ng evi dence whi ch, as stated, the

maj ority does not discuss. By holding that prejudice nust be

%As described at the start of this dissent, and contrary to
Russel |, the special concurrence views as a critical stage of trial
“the taking of evidence against Burdine”, Sp. Con. at 10, which it
|ater calls “the presentation of the evidence of guilt”. 1d. at
11. That, of course, would include all evidence-presentation
That, of course, would be a new rule.
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presunmed i n these circunstances, the magjority has overrul ed Russel
and established a new rule.

Under these circunstances, and considering Teague' s goal s of
finality and comty, an inquiry in this case into actual prejudice
vel non is nore than worth the cost in determ ning that question.
And, of special inportance, because neither the prosecutor nor the
trial judge was aware of Cannon’s sleeping, it could not have been
easily prevented by the State. Accordingly, Burdine seeks, and the
majority applies, a “new rule” within the neaning of Teague.
Therefore, unless his claimneets one of the narrow exceptions to
the Teague nonretroactivity principle, we are barred from
considering it.

2.

“Teague provides that a new constitutional rule can apply
retroactively on federal collateral reviewonly if the newrule (1)
puts certain kinds of primary, private conduct beyond t he power of
the crimnal | aw making authority to proscribe or (2) is a rule of
procedure that is inplicit in the concept of ordered liberty.”
Fisher, 169 F.3d at 306 (internal quotation marks and citation
omtted). In addition, our court has recently adopted a third
narrow exception.

a.
Burdi ne seeks, inter alia, shelter within the second exception

—*a rule of procedure that is inplicit in the concept of ordered
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liberty”. This exception is “reserved for watershed rules of
crimnal procedure that inplicate the fundanental fairness and
accuracy of the proceeding”. | d. Burdi ne asserts that both
el emrents of that exception are viol ated when a capital defendant is
deni ed assi stance of counsel during a substantial portion of trial.

Under the circunstances of this case, including the clainms
not being presented until nearly 11 years after trial, Burdine's
w t hhol di ng evidence, and the inpossibility of identifying the
portions of trial during which Cannon slept, it is not necessary to
create a new rule of presuned-prejudice in order to pronote
fundanental fairness and ensure an accurate determ nation of guilt
or innocence or punishnent. Those goals can be achieved
satisfactorily —and with far greater assurance of accuracy —under
the Strickland actual prejudice analysis. See Tippins, 77 F.3d at
686 (“Ordinarily, episodes of inattention or slunber are perfectly
anenabl e to anal ysis under the Strickland prejudice test.”). That
is especially true here, where: Burdi ne, who sat beside Cannon
t hroughout trial, has neither stated in an affidavit nor testified
t hat he observed Cannon sl eepi ng (i ndeed, he even wi t hhel d evi dence
on this point); and the witnesses testinony at the evidentiary
hearing, regarding the amount of sleeping and when it occurred,

cannot be corroborated by reviewing the trial transcript.
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b.

Burdi ne al so clainms an exception to Teague for constitutional
ri ghts susceptible of vindication only on habeas review, asserting
that his presuned-prejudice claimcould not have been raised on
direct appeal because he was represented by the sane counsel who
slept during his trial (even though Burdi ne requested that Cannon
represent himon appeal) and that, in any event, the clai mrequired
devel opnent of facts outside the trial record. Subsequent to oral
argunent before the panel, our court, in Jackson v. Johnson, 217
F.3d 360, 364 (5th G r. 2000), adopted a sonewhat simlar, quite
narrow, third Teague exception

The Texas internediate appellate court affirmed Jackson’s
conviction for aggravated assault. Jackson neither filed a tinely
motion for rehearing with that court nor sought discretionary
review by the Texas Court of Crimnal Appeals. ld. at 363. On
habeas review, Jackson clained his attorney rendered ineffective
assi stance by failing to tinely file a notion for rehearing with
the internedi ate appellate court. Id. at 361, 363.

Qur court concluded that holding an “opportunity to file a

motion for rehearing should be considered the last step in

[ Jackson’s] first appeal of right ... would surely create a new
rule” under Teague. 1d. at 363-64. But, it held Jackson’s claim
satisfied “a third narrow exception to Teague, heretofore

unrecogni zed by the courts”. ld. at 364. “When an all eged
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constitutional right is susceptible of vindication only on habeas
review, application of Teague to bar full consideration of the
claim would effectively foreclose any opportunity for the right
ever to be recognized”. 1d.%

Arguably, the right asserted by Jackson was one that could
never be raised on direct appeal. ld. at 364. In any event,
Jackson nust, at the very least, be limted to its facts, so that
it does not swallow the rule announced in Teague. The holding in
Jackson has obvious, wde-ranging inplications concerning the
limts mandated by Teague for habeas review, including whether the
new exception itself is Teague-barred. See note 32, supra. The
Jackson exception has not been applied since Jackson was decided in
July 2000, although it was cited in Clark v. Johnson, 227 F.3d 273,
283 n.4 (5th Gir. 2000), cert. denied, 121 S. C. 1129 (2001). Cf.

Sof far v. Johnson, 237 F.3d 411, 450, 452 (5th Cr. 2000) (citing

%1The Supreme Court recently reiterated: “Under Teague, a new
rule can be retroactive to cases on collateral reviewif, and only
if, it falls wthin one of two narrow exceptions to the genera
rule of nonretroactivity”. Tyler v. Cain, 121 S. C. 2478, 2483
(2001). Moreover, Jackson’s creation of a third Teague exception
is inconsistent with our earlier decision in Wite v. Johnson, 79
F.3d 432, 440 (5th Cir.), cert. denied, 519 U. S. 911 (1996), which
held Teague precluded announcenent of a new and retroactive
procedural rule that a 17-year period of incarceration on death row
woul d violate the Eighth Arendnent. Qur court expressly rejected
White's contention that Teague should not bar his clai mbecause it
could not have been raised on direct appeal due to the fact that
much of the delay conplained of arose during post-conviction

proceedings: “Even if we accept Wiite' s assertion that he could
not have raised [the] claimon direct review, we nust still find it
barred by Teague”. 1d. at 438.
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Jackson, but referring to “either of the tw exceptions to

nonretroactive applicability”), vacated, 253 F.3d 227 (5th Gr.
2001).

Moreover, to accept Burdine's contention that the Jackson
exception applies because he could not raise his claimon direct
appeal (because Cannon was al so his appellate counsel) could | ead
to great procedural abuse. A defendant will know his |awer was
asleep during trial, but may hope nevertheless to receive a
favorable verdict, and therefore does not want a new trial.
Accordingly, he decides to take no action at trial about the
sleeping. |If the verdict is unfavorable, the defendant may renain
silent about the sleeping and, as in this case, have that |awer
represent himon appeal (who better to do so?), the defendant still
hoping to prevail and, therefore, post-trial, not bringing up the
sleeping for fear it mght result in an unwanted new trial. But,
if he | oses on appeal, the defendant on habeas can finally raise —
and under the majority’s new rul e perhaps receive a newtrial on —
the matter about which he was aware —and i ndeed permtted —when
it occurred years before at trial —his |awer’s sleeping, about
whi ch he then said not a word! Cbviously, this totally underm nes
the goal of finality.

Sone mght viewthis as an extrene, perhaps absurd, scenari o.
Perhaps so. Mire likely not. See Tippins, 77 F.3d at 688 (noting

“I'l]awers nmay sonetines affect a drowsy or bored | ook to downpl ay
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an adversary’s presentation of evidence” and “a per se rule would
‘give ... unscrupulous attorneys a del ayed-trigger weapon to be
sprung at sone |ater strategic phase of the proceeding if events

devel oped very badly for a defendant (quoting People v. Wnkler,
71 N.Y.2d 592, 598, 528 N Y.S 2d 360, 363, 523 N. E.2d 485, 488
(1988))); Prada-Cordero v. United States, 95 F. Supp. 2d 76, 81-82
(D.P. R 2000) (“court should be cognizant that attorneys nay use
the appearance of sleep as a strategic tool to downplay the
i nportance of an adversary’s presentation”; “[moreover, a rule
that required a finding of prejudice whenever an attorney slept
during a trial would provide unscrupulous practitioners wth a
safety valve to annul trials that they feel they are at risk of
| osing”).

This is what wll be permtted by presuned-prejudi ce based on
this record. Courts already have concerns about sone of the
tactics wutilized by crimnal defendants and their counsel,
especially in capital cases. Wiy would this court add to the
avenues for abuse of court processes unless there is a clear-cut,
conpelling, constitutionally-required reason to do so? On this
record, that reason is not before us.

Bur di ne requested t hat Cannon be appointed to represent hi mon
appeal. On 26 March 1984, approximtely two nonths after he was
sentenced, he wote to the trial judge asking, unsuccessfully, that
Cannon be repl aced; nevertheless, he then stated: “MW famly and

| still feel M. Cannon done [sic] the best he could during the
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trial”. This was consistent wwth his earlier praise to Cannon. 1In
a letter dated 30 January 1984, the day the jury rendered its
verdict in the penalty phase, Burdine wote to Cannon: “w th what
little defense we had to work with, | don’'t feel in ny heart that
you coul d have done a better job defending nme”. A week later, he
again wote to Cannon: “again |let nme enphasi ze ny satisfaction in
your representation of me during the trial.... [With what little
we had to work from | expected a sentence of this nature, although
alife sent[ence] would have been nore rel axing”.

On this record, especially in the light of the recent
adm ssion, Burdine s request that Cannon represent him on appeal
may well constitute a forfeiture or waiver of Burdine s presuned-
prejudice claim In the now vacated panel nmjority opinion, we
concluded that this request did not constitute a waiver. 231 F.3d
at 957. But, that was before Burdine’ s habeas counsel’s subsequent
adm ssion to our en banc court that he wthheld evidence: that,
during trial, Burdine nudged Cannon. This anply denonstrates
Burdine knew — as would anyone — that Cannon should not be
sl eeping, that he should be participating. Nevertheless, despite
this know edge, Burdine voluntarily asked for Cannon to represent
hi mon appeal. This is a classic case of forfeiture or waiver of
this, and possibly other, ineffective assistance clains tied to
Cannon’s sleeping. See United States v. O ano, 507 U S 725, 733
(1993) (“Waiver is different fromforfeiture. Wereas forfeiture

is the failure to nmake the tinely assertion of a right, waiver is
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the intentional relinquishnment or abandonnment of a known right.”
(internal quotation marks and citations omtted)). Again, this
recent adm ssion has totally changed the |andscape for this
presumned- prej udi ce cl aim

Al t hough the majority apparently is not concerned about this
w t hhel d- evi dence, nuch less its effect, | amtroubled greatly, to
say the least, by w de-ranging abuses that can result where, as
here, a crimnal defendant sits next to counsel during trial; makes
no nention then of counsel’s sleeping; requests that the sane
counsel represent himon direct appeal; and then, over ten years
after trial, clains presuned-prejudi ce because counsel slept during
trial, despite defendant’s never, by affidavit or testinony,
stating under oath counsel engaged i n such conduct. Cbviously, the
recent extra-judicial adm ssion is even nore troubling.

Burdi ne contends, alternatively, that, on direct appeal, he
coul d not have asserted the clai mnow at issue because it required
devel opnent of facts outside the trial record. But, Burdine sat
next to Cannon throughout trial. Based on his recent adm ssion
Burdine was certainly aware at trial of Cannon’s sleeping and
ot her than nudgi ng Cannon, took no action then to try to correct
it. In the light of his concern, he |ikew se could have brought
Cannon’s sleeping to the attention of the trial court during trial,
whi ch may, at the very |l east, have al |l owed devel opnent of the facts
at that time. As noted, the trial judge testified at the state

habeas hearing he woul d have stopped the trial if he had noticed
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Cannon sl eepi ng. Or, Burdine could have otherw se advised the
trial judge or a famly nenber. Along this |line, perhaps Cannon’s
sl eepi ng coul d have been the basis for a new trial.

Therefore, especially in the light of the recent wthheld-
evi dence adm ssion, the quite narrow Teague-exception adopted in
Jackson is not applicable: Burdine’'s claimis not one that could
never be raised on direct appeal wunder any circunstances.
Restated, the alleged constitutional right he clains is not
“susceptible of vindication only on habeas review . Jackson, 217
F.3d at 364 (enphasis added).

B

The majority’s short-lived “new’ rule does not fall within any
exception to Teague. But, even assumng the rule is not new,
Burdine still is not entitled to presuned-prejudice under the facts
and circunstances of this case.

1

The majority holds a constructive denial of counsel occurs
when defense counsel is “repeatedly unconscious through not
i nsubstantial portions” of the guilt-innocence phase of a capital
murder trial, warranting presuned-prejudice. Again, there is no
state-finding that Cannon was “repeatedly unconscious” for either

“substantial” or not wunsubstantial” portions; the Court of
Crim nal Appeals expressly rejected the trial court’s reconmmended

conclusion, which used the word “substantial” in describing
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Burdine’s “allegation”; and the only presunptively correct, and
t herefore binding, somewhat specific state-finding is that Cannon
“dozed and actually fell asleep during portions of [Burdine s]
trial onthe nerits, in particular during the guilt-innocence phase
when the state’s solo prosecutor[] was questioning wtnesses and
presenting evidence”. Ex parte Burdine, No. 379, 444-B, at 13.

As discussed supra, the Suprene Court has articulated three
reasons for presumng, rather than requiring proof of, prejudice
for actual or constructive denial of counsel: (1) “[p]Jrejudice in
these circunstances is so likely that case-by-case inquiry into
prejudice is not worth the cost”, Strickland, 466 U S. at 692; (2)
“such circunstances involve inpairnents of the Sixth Amendnent
right that are easy to identify”, id.; and (3) where “the
prosecution is directly responsible”, such circunstances are “easy
for [it] to prevent”, id.; see also Robbins, 528 U S at 287 &
n.15; Cronic, 466 U S. at 658.

In the Iight of the circunstances of this case, none of those
justifications supports presuned-prejudice. First, as the state
court found, neither the prosecutor nor the trial judge was aware
of Cannon’s sl eeping. And, although Burdine's counsel now
mai nt ai ns Bur di ne nudged Cannon during trial, Burdine at trial (and
counsel on habeas) wi thheld that evidence. Accordingly, the State
coul d not have easily prevented the sleeping. Thus, the basis on

whi ch Tippins was distinguished in Mrales v. United States, 143
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F.3d 94, 97 (2d Gr. 1998) (“[a] | awer asleep in open court has
abandoned his client in front of the judge and the prosecutor; his
i neffectiveness and hel plessness are therefore both ‘easy to

identify’ and ‘easy for the governnent to prevent (citation
omtted)), is not applicable in the case at hand.

Second, the clainmed prejudice is not easy to identify, just
the opposite. The claimwas not raised until over ten years after
trial, after it was first raised by another death row innmate.
Therefore, a determ nation of precisely when counsel sl ept has been
rendered i npossi bl e due to the passage of tinme and the | ack of any
indicationinthe trial transcript, discussed infra, as to when the
conduct occurred. Nor can it be determned from the w tnesses
testinony at the state evidentiary hearing. Accordingly, it is
i npossi ble to determ ne whether, for exanple, Cannon slept during
the presentation of crucial, inculpatory evidence, or during the
i ntroduction of unobjectionable, uncontested evidence.

Finally, for circunstances where, as here, counsel sleeps for
unidentified portions of a trial, prejudice is not so |likely that
case-by-case inquiry into prejudice is not worth the cost. Again,
the majority states that its rule “is |limted to the egregious
facts found by the state habeas court in this case”. Mj. Op. at
28. But, as noted, the state habeas court nade no finding that
Cannon’ s dozing and sl eeping rose to the | evel of unconsci ousness,

and, in any event, no finding quantifying the anount of sl eeping or

what evi dence was then bei ng presented. Had the state habeas court
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actually found that Cannon was repeatedly unconscious during a
substantial portion of trial, presuned-prejudice mght well be
war r ant ed.

In the absence of such findings, however, the only way to
determ ne whether the facts actually found by the state habeas
court are “egregious” is to conduct a detailed, painstaking
exam nation of the record. |In circunstances such as these, where
the sleeping is not noticed by the trial judge or prosecutor, and
where there is no way to easily and quickly determ ne fromeither
the trial or post-conviction record when the sl eeping occurred, and
where there are no presunptively correct state-findings regarding
the soundness or depth of the sleep or when it occurred, the
majority’s rule cannot be applied w thout closely exam ning the
record. O herw se, howcan a review ng court determ ne either that
t he sl eep was deep enough to reach a state of “unconsci ousness”, or
that it occurred for “not insubstantial portions” of the trial, or
bot h?

Agai n, such exam nation precl udes presuned- prejudi ce, because
“once it is necessary to examne the trial record in order to
evaluate counsel’s particular werrors, resort to a per se
presunption is no longer justified by the wish to avoid the cost of
case-by-case litigation”. Scarpa v. DuBois, 38 F.3d 1, 14 (1st
Cir. 1994) (refusing presuned-prejudice where defense counsel’s
argunent effectively conceded only disputed elenents of charged

crinmes), cert. denied, 513 U S. 1129 (1995).
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[T]here are real dangers in presum ng

prejudice nerely from a lack of alertness.

Prol onged inattention during stretches of a

long trial (by sl eep, preoccupation or

ot herw se), particul arly during peri ods

concerned with ... wuncontested issues, or

matters peripheral to a particul ar defendant,

may be quantitatively substantial but w thout

consequence. At such tinmes, even alert and

resour cef ul counsel cannot af fect t he

proceedings to a client’s advant age.
Ti ppins, 77 F.3d at 686. Tippins observed, however, that prejudice
becones “‘inherent’ at sone point, ‘because unconsci ous or sl eeping
counsel is equivalent to no counsel at all’”. 1d. (quoting Javor,
724 F.2d at 834). The court concluded “that Tippins suffered
prejudice, by presunption or otherwise, if his counsel was
repeatedly unconscious at trial for periods of time in which
defendant’s interests were at stake”. ld. at 687. But, again,
there are no state-findings in this case that Cannon was
“repeatedly wunconscious” for periods of the trial “in which
[Burdine’s] interests were at stake”.

For many cases al |l ow ng presuned- prejudi ce, the circunstances
justifying that presunption are quickly, easily, and clearly
di scernible. See, e.g., Geders, 425 U S. at 91 (court prevented
defendant from consulting with counsel during overnight recess
bet ween def endant’ s direct and cross-exam nation); Davis v. Al aska,
415 U. S. 308, 318 (1974) (presuned-prejudi ce where def endant deni ed

right of effective cross-examnation); Hamlton, 368 U S. at 55

(def endant deni ed counsel at arraignnent); Hughes v. Booker, 220
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F.3d 346, 352 (5th Gr. 2000) (attorney wthdrew from
representation of defendant on appeal wthout filing sufficient
brief); Russell, 205 F.3d at 770-72 (testinmony inplicating
def endant in conspiracy presented during counsel’s two-day absence
due to illness); Blankenship v. Johnson, 118 F.3d 312, 317 (5th
Cr. 1997) (appointed counsel did “nothing whatsoever” on state-

requested di scretionary appeal). ®

92For additional instances of such presuned-prejudice, see,
e.g., Harris v. Day, 226 F.3d 361, 362 (5th Cr. 2000) (counsel on
direct appeal filed “errors patent” brief and subsequently
wthdrew, filing brief that failed to nention any arguabl e i ssues);
Chil dress, 103 F. 3d at 1231-32 (defense counsel appointed solely to
execute defendant’s waiver of jury trial and perforned no other
service for defendant); Taylor, 933 F.2d at 312 (court denied
defendant’s request to w thdraw wai ver of counsel and defendant
assi sted by standby counsel at sentencing); Hall v. More, 253 F. 3d
624, 628 (11th Cr. 2001) (denial of counsel at non-mnisterial
second re-sentencing); Appel v. Horn, 250 F.3d 203, 216(3d Gir.
2001) (counsel conducted no investigation of conpetency of client);
Cone v. Bell, 243 F. 3d 961, 979 (6th Cr. 2001) (counsel offered no
evidence in mtigation and nmade no argunent prior to sentencing);
United States v. Patterson, 215 F.3d 776, 785-86 (7th Cr.)
(counsel absent nmultiple days of trial at which defendant was
accused of conspiring with other defendants), vacated in part on
ot her grounds, 121 S. C. 621 (2000); Frazer v. United States, 18
F.3d 778, 783 (9th G r. 1994) (presuned-prejudice if appointed
counsel <called defendant “stupid nigger son of a bitch” and
t hreatened t o provi de substandard performance i f def endant chose to
exercise right totrial); United States v. Swanson, 943 F. 2d 1070,
1071-74 (9th Cr. 1991) (during closing argunent, counsel conceded
no reasonabl e doubt existed as to only factual issues in dispute);
Harding v. Davis, 878 F.2d 1341, 1345 (11th Cr. 1989) (counse
failed to object when trial court directed verdict against
defendant); Siverson v. O Leary, 764 F.2d 1208, 1217 (7th Cr.
1985) (counsel absent during jury deliberations and return of
verdict); Martin v. Rose, 744 F.2d 1245, 1250-51 (6th G r. 1984)
(counsel refused to participate in trial because believed
erroneously such participation would waive pretrial notions or
render their denial harmless error).
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Mor eover, and as shoul d be quite obvi ous by now, the presuned-
prej udi ce exceptionis an extrenely narrow one. See Childress, 103
F.3d at 1229 (“constructive denial of counsel as described in
Cronic affords only a narrow exception to the requirenent that
prejudice nust be proved’); Craker, 805 F.2d at 542 ("A
constructive denial of counsel occurs ... in only a very narrow
spectrum of cases where the circunstances |leading to counsel’s
i neffectiveness are so egregious that the defendant was in effect
deni ed any neani ngful assistance at all.” (internal quotation marks
and citation omitted)); Hollenback v. United States, 987 F.2d 1272,
1275 (7th Gr. 1993) (“cases in which an inherently prejudicial
constructive absence of counsel has been found i nvol ve particularly
egregi ous conduct that is the functional equivalent of actual
absence of counsel”).

Prejudice has not been presuned for clains of denial of
ef fecti ve-assi stance due to counsel’s al |l eged i npai r nent because of
al cohol, drug use, or a nental condition. See, e.g., Burnett v.
Collins, 982 F.2d 922, 928-30 (5th Cr. 1993) (alcohol abuse);
Berry v. King, 765 F.2d 451, 454 (5th Gr. 1985) (addiction to
illegal drugs), cert. denied, 476 U S. 1164 (1986); Buckelew v.
United States, 575 F.2d 515, 521 (5th Gr. 1978) (poor health);
Dows v. Wod, 211 F.3d 480, 485-86 (9th Cr.) (Al zheiner’s
di sease), cert. denied, 121 S. C. 254 (2000); Smth v. Ylst, 826

F.2d 872, 875-76 (9th Gr. 1987) (nental illness), cert. denied,
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488 U. S. 829 (1988); Hernandez v. Wai nwight, 634 F. Supp. 241, 245
(S.D. Fla. 1986) (intoxication during trial), aff’d, 813 F.2d 409
(11th Gr. 1987).

The mgjority distinguishes those cases on the basis that,
unli ke a drunk or drugged | awer, who “exercises judgnent, though
perhaps inpaired” (to say the least; such “inpaired judgnent” my
wel | be worse than none at all), an unconscious | awer (according
to the mjority, because he is sleeping) is not capable of
exercising any judgnent. Maj. Op. at 27-28. The majority
mai nt ai ns such an unconsci ous attorney is no different fromone who
is physically absent. The flawin its analysis is that it assunes,
W thout any state-finding or record evidence, that Cannon was
always so deeply and soundly asleep that he was always
“unconscious”.® As al so discussed, the state-finding that Cannon
“dozed and actually fell asleep” does not support the mgjority’s
characterizing each epi sode as “unconsci ousness”. |n any event, as
di scussed infra, and in the context of Cannon’s otherwi se quite
meani ngf ul assi stance to Burdi ne, Burdine was not deni ed counsel.

Javor and Tippins do not fit confortably within the framework
of cases in which prejudice has been presuned. Nevertheless, as
di scussed supra, both are distinguishable fromthe circunstances at
hand. In Javor, there was evidence that counsel slept during a

substantial portion of trial; counsel failed to participate when

%See note 2, supra.
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evi dence agai nst the defendant was being presented; counsel had
stated to counsel for a co-defendant that he had m ssed sone of the
testinony; other counsel often “nudged” and “kicked” counsel to
awaken hinm and the judge was at tinmes concerned about counsel’s
inattentiveness. Javor, 724 F.2d at 833-34. |In Tippins, there was
evidence that Tippins’ counsel slept every day of the trial,
including during the testinmony of a critical prosecution wtness
and during damagi ng testinony by a co-defendant; and the sl eeping
was noticed by both the trial judge and prosecutor, as well as
jurors and wtnesses, sone of whom even heard him snoring.
Ti ppins, 77 F.3d at 687-89.

I n contrast, Cannon’ s sl eeping was not nearly so obvious. His
sl eepi ng, al though noticed by the court clerk and several jurors,
went unnoticed by the trial judge and prosecutor. As detailed
infra, thetrial transcript reflects fewl ong passages w thout sone
activity by Cannon. Again, despite Burdine's federal habeas
counsel’s admtting, at en banc oral argunent, that he wthheld
evi dence that Burdi ne at tines nudged Cannon during trial totry to
awaken him Burdi ne, who sat next to Cannon throughout trial, has
never stated by affidavit or testified that he observed Cannon
sl eeping or dozing during trial. |In fact, as also noted, at the
conclusion of trial Burdine requested that Cannon be appointed to
represent him on direct appeal and, post-trial, was very

conplinentary of Cannon’s representation of himat trial.
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Sone of the evidence presented against Burdine, such as
phot ographs of the itens taken fromthe nurder/robbery victim was
not contested and, in the light of Burdine’'s adm ssion that he
participated in the robbery, but not the nmurder, was not harnful to
his interests. At this stage, we sinply do not know, and cannot
ever know on this record as it now stands, whether the sl eeping
occurred during the presentation of that evidence, or whether it
occurred when ot her, incul patory, evidence was bei ng presented. To
presune prejudi ce under these circunstances requires not only the
creation of a new rule, but also requires unbridled specul ation,
Wth no possibility of accuracy. Again, it is nore than worth the
cost to determ ne whether there was actual prejudice. This could
be done on remand.

2.

The foll ow ng revi ew of the record on appeal denonstrates that
presuned- prejudice for Burdine is bottonmed on specul ation, rather
than, as required, on extrenely easy to identify instances where

prejudice is extremely likely.®% Again, this case should be

%The speci al concurrence maintains: a “search for the precise
evidence that canme in as Burdine’'s counsel slept” is contrary to
its view of “trial dynamcs and reality” and “not the way it
wor ks”, Sp. Con. at 11; “[a] |awyer’s absence during substanti al
portions of testinony cripples his ability to cross-exam ne the
W tnesses and inpairs his ability to present the defense case and
jury argunents”, id. (enphasis added); “the effort to persuade a
jury not to vote for death often runs, as here, throughout the
guilt phase of the trial”, id.; and a nessage of just “going
t hrough the notions” “is sent to the jury when” the trial continues
whi | e “defense counsel sleeps”, id. at 12. For starters, there is
no support inthe record for the jury's receiving such a nessage or
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remanded for the district court to conduct a review for actua
prejudi ce vel non, as well as to consi der the nunmerous other issues
rai sed by Burdine.

Voir dire took seven days. The balance of the trial |asted
Si X: three for presentation of evidence at the guilt-innocence
phase; one during which the jury was charged, closing argunents
were nmade, and the jury reached its verdict for that phase; one for
presentation of evidence in the penalty phase; and one during which
the jury was charged, closing argunents were nade, and the jury
reached its verdict for that phase.

Strickland, the jury foreman, testified at the state habeas
evidentiary hearing that: on several occasions at trial, Cannon
appeared to “nod off” or “doze”; he noticed the dozing “nore than
two, but naybe not nore than five tinmes”; the dozing occurred
during the guilt-innocence phase, typically in the afternoon, after

the lunch recess, when w tnesses were being questioned or other

for Cannon’ s bei ng absent, through sl eep, for “substantial portions
of testinony”. (Enphasis added.) As for cross-exan nation and
ot her defense conduct being adversely affected, nuch of the
evi dence was not contested; again, Burdine admtted the robbery and

being present at the nurder. Regarding “the way it works” at
trial, it goes wthout saying that aski ng unnecessary questions can
lead to disaster. And, as for “trial dynamcs and reality”

concerning the requirenent, for presuned-prejudice, that there be
identification of the sl eep episodes, the i mediate answer lies in
the claim presented: presuned, not actual, prejudice. Agai n,
before presuned-prejudice can be granted, the highlighted
epi sode(s) of alleged prejudice nust be easily identifiable and the
prejudice nmust be so likely that it is not worth the cost of
litigating the issue. This is not a rule pulled fromthin air by
this dissent. It is a rule dictated by the Suprene Court and
grounded on strong, obvious policy considerations.
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evi dence was bei ng presented; and the epi sodes were for 30 seconds
or |ess.

Davis, another juror, testified at the hearing that she
noti ced Cannon repeatedly falling asleep during “quite a bit” of
the guilt-innocence phase, especially during the afternoons of the
second and third days of testinony.

Anot her juror, Engelhardt, testified that: on five or ten
occasions, covering both phases of trial, he noticed Cannon
“noddi ng” or “dozing”; and, on one occasion, Cannon had his eyes
closed and his head bowed for at Ieast ten mnutes. But ,
Engel hardt coul d not renenber what was occurring at the tinme of the
i ncidents or whether they were in the norning or afternoon.

Berry, a court clerk who assisted the trial judge, testified
that: she witnessed Cannon sleeping “a lot” and “for |ong periods
of time” during questioning of witnesses; the |ongest instance was
at least ten mnutes; and there were “lots of incidents” when
Cannon dozed for shorter periods.

As di scussed bel ow, an obvi ous possible critical stage would
be the ten-m nute period, or periods, during which, according to
two W tnesses, Cannon slept; but, as noted, that period, or those
periods, cannot be tied to a particular point during the trial
Exam ning the trial transcript and mnutes in conjunction with the
above-described testinony, it is inpossible to determ ne when
Cannon sl ept, nmuch | ess whether he did so during the presentation

of contested, incul patory evidence. Burdine concedes this.
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The presentation of evidence commenced at 10:50 a.m on
Monday, 23 January 1984. The State’s first witness, a homcide
detective, testified about his investigation of the nurder and the
di scovery of the victinms body. Direct exam nation was conpl eted
when the court recessed at noon for |unch, and covers pages 27-80
of the transcript. The transcript and mnutes reflect the
follow ng activity invol vi ng Cannon during that direct exam nati on:
he objected (page 43); the jury retired while the court reporter
mar ked 34 exhibits (pages 45-46); Cannon requested tine to exam ne
phot ographs and, at 11:22 a.m, outside the presence of the jury,
made objections to sone of the exhibits (pages 50-53); the jury
returned at 11:29 a.m (page 54); Cannon objected (pages 69-70);
and Cannon questioned the witness on voir dire (pages 73-79).

Trial resuned at 1:30 p.m, Cannon’s cross-exam nation of the
hom ci de detective covering pages 83-90 of the transcript. The
State’s redirect is at pages 90-98, wth Cannon speaking on the
record at 91, 92, 95, and 97. Cannon’s recross is at 99-101;
further redirect, at 101-02.

The State’'s next wtness, the nedical examner, testified
regarding the victinms wounds and cause of death. For the direct
exam nation, which covers pages 103-19, Cannon objected at 109 and
118; his cross-exam nation covers pages 119-23. The State’s
redirect covers 123-29, interrupted at 126-27 by a bench conference

requested by Cannon. Cannon conducted recross at page 130. A
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bench conference outside the hearing of the court reporter was
conducted at page 131.

The State’s final witness for the first day of testinony was
a detective, who testified about tracing the victinmis stolen gun.
The di rect exam nati on covers pages 131-37; Cannon’s cross, 137-38.
After the jury was excused for the day (2:57 p.m), the trial judge
began the previously discussed suppression hearing on the
adm ssibility of Burdine's confession. That hearing began at 3: 37
p.m, and covers pages 141-86. The first witness, called by the
State, was a detective who went to California and participated in
obt ai ni ng Burdi ne’ s confession. Direct exam nation covers pages
141-62, interrupted by Cannon’s objections at 143-44, and 149;
Cannon’ s cross-exam nation, 162-66; and further questioning by the
court, 166-67.

After the State announced it had no other w tnesses for the
suppression issue, Cannon advised the court, at 168, that he
intended to call Burdine for the limted purpose of testinony
regardi ng the confession. Burdine’'s direct exam nation covers
pages 169-80; cross, 180-84. Cannon announced he had nothing
further to present, at 184-85, and the hearing was recessed for the
day.

The suppression hearing continued the follow ng norning,
Tuesday, 24 January, and covers pages 190-203. The State called
another detective who participated in obtaining Burdine's

conf essi on. Direct exam nation covers pages 191-93; cross by
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Cannon, 193-94. Cannon recalled Burdine as a wtness, at 194.
Direct examnation covers pages 195-96; there was no cross-
exam nation. Cannon presented argunent on the notion to suppress
at 197-99; the State, 199-201. After the court announced its
findi ngs and concl usi ons, at 201-02, Cannon stated, at 203, he had
nothing further to present in connection with the notion.

Fol | om ng conpl eti on of the suppression hearing that norning,
the State’s presentation of evidence resuned (10:17 a.m). The
State’s first witness was the manager of the pawn shop where, after
t he nurder, Burdine pawned a ring. Direct exam nation covers pages
204-10; cross, 210-12.

The next witness on this second day of testinony, a bank
security adm ni strator, authenticated a tape show ng Burdi ne, after
the nurder, w thdrawi ng noney from an automatic teller machine.
Direct exam nation covers pages 212-19, and includes show ng the
tape to the jury. At page 216, Cannon stated he had no objection
to the tape; at 220, no questions for that w tness.

The State’s next witness was an automatic teller nmachine
coordinator for a credit union where, after the nurder, Burdine
W t hdrew noney fromthe victims account. The direct exam nation
covers pages 220-23. At 223, Cannon stated he had no questions for
the witness, and a bench conference was conducted outside the
hearing of the court reporter. At pages 224 and 226, Cannon st ated

that he had no objections to the tape of that transaction.

- 140-



The State’s next witness was the owner of the California shop
where, post-nurder, Burdine sold the victinms gun. The direct
exam nation covers pages 226-36, interrupted by Cannon’ s obj ecti ons
at 229 and 235. At 236, Cannon stated he had no questions for the
W t ness. At 237, a bench conference was conducted outside the
hearing of the court reporter.

The State recalled its first witness fromthe first day of
testinony, the hom cide detective. He testified about Burdine’'s
confession in California. Direct exam nation was conducted until
the court recessed for lunch at 11:53 a.m (page 257), and
continued when trial resuned at 1:48 p.m; it covers pages 237-63.
For the pre-noon-recess testinony, covering 237-57, the record
reflects activity by Cannon at 255 and 256; follow ng the recess,
at 259-60 and 262. Cannon’s cross-exam nation appears at 264-75.
The State’s redirect, at 276-81, was i nterrupted by an objection by
Cannon (page 278). Cannon’s recross covers 281-83.

The State’s next wtness, a receptionist at the security
service where both the victim and Burdine worked, testified
regardi ng Burdi ne’s use of an alias during that enploynent. Direct
exam nation covers pages 283-90; at 287, Cannon stated he had no
objection to an exhibit. H's cross-exam nation covers 291-92.

The next witness was the California detective who arrested
Bur di ne. Direct exam nation covers pages 293-302. Cannon

request ed a bench conference, and the court was in recess from?2: 46
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until 3:24 p.m Cannon cross-exam ned the w tness on page 304,
after which anot her bench conference was conduct ed.

The final wtness for the second day of testinony was the
victims roommate, who testified about his relationships with the
vi cti mand Burdi ne, his discovery of the victinm s body, and vari ous
itenms of property taken in the robbery. D rect exam nation covers
305-37, interrupted by one objection by Cannon at 316.

During that direct exam nation, and at the request of a juror,
court was in recess from4:05 until 4:16 p.m Thereafter, Cannon
cross-exam ned the witness at pages 337-49. The State’s redirect
covers pages 349-52; Cannon’s recross, 353-54. After the State
rested at 4:31 p.m, the jury was excused for the day.

On Wednesday, 25 January, the third day of testinony, Cannon
moved for an instructed verdict (judgnent of acquittal) outside the
presence of the jury. At 10:17 a.m, when the jury returned, the
State re-opened to offer exhibits, and again rested. Bur di ne
testified on direct exam nation at pages 363-418. (As an exanpl e of
inactivity not equating with sleep, the prosecutor was silent for
36 pages during Burdine' s direct exam nation, except for a brief
request for sonme testinony to be read back.) Burdine’s cross-
exam nation, at 419-90, was interrupted by a bench conference, at
page 485, and the noon recess, which |asted from 12:38 until 2:20
p. m Only the last five pages of the State’ s cross-exam nation
were conducted following the recess. Cannon conducted redirect of

Burdi ne at pages 491-95. Burdine rested at 2:33 p.m
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Inrebuttal, the State call ed another detective, who testified
regardi ng Burdine’' s confession in California. The State’ s direct
exam nation covers pages 496-512, interrupted by objections by
Cannon at 504, 507, and 508-09. Cannon’s cross-examnm nation covers
513-15. Follow ng a very brief redirect exam nation by the State,
Cannon requested a bench conference (pages 517-18), which | asted
from 2:56 until 3:12 p.m, followng which the State rested.
Cannon then cal | ed one additional witness. After both sides rested
at 3:15 p.m, the jury was excused for the day.

The next day of trial (after three days of testinony) began at
10: 50 a. m on Thursday, 26 January. After the charge was read to
the jury, the State presented its initial closing argunent from
11: 02 wuntil 11:37 a.m; Cannon presented closing argunent from
11:37 a.m wuntil 12:07 p.m; and the State presented its final
closing argunent from 12:07 until 12:15 p.m, follow ng which the
jury retired to deliberate. The jury returned a guilty verdict at
2:10 p.m, and court recessed for the day.

Penal ty phase proceedi ngs began at 10:30 a.m the next day,
Friday, 27 January. The State presented the testinony of four
W t nesses between 10: 30 and 11:05 a. m, covering pages 607-36, and
then rested. The record reflects activity by Cannon at 608, 609,
616, 618, 621, 622-23, 624, 625-26, 626, 627, 629, 631, and 635- 36.
Foll ow ng a recess, court reconvened at 11:28 a.m, at which tine
Burdi ne rested wi t hout presenting any evidence. Court was recessed

until the foll ow ng Monday.
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On Monday, 30 January, proceedings commenced at 10:40 a.m,
when the penalty-phase charge was read to the jury. The State
presented argunent from10:45 until 11:15 a.m; Cannon, 11:15 until
11:44 a.m; and the State, 11:44 until 11:53 a.m The jury retired
to deliberate and reach a verdict on the penalty. As reflected in
this quite detail ed exam nation of the trial transcript, there are
very few long stretches of transcript in which no activity by
Cannon is reflected. Portions of the transcript reflecting no such
activity involve the presentation of contested, inculpatory
evidence, as well as uncontested testinony and exhibits, where
Cannon’s attentive participation was irrelevant to the quality of
Burdi ne’ s def ense.

For exanple, during direct examnation of the first w tness
for the State, the prosecution introduced 31 crine scene
phot ogr aphs and questi oned t he wi t ness about each one i ndi vi dual | y.
Al t hough the record reflects no activity by Cannon at 55-65, he had
al ready exam ned t he phot ographs outsi de the presence of the jury;
he had objections to only six of the photographs; and the court had
al ready overrul ed those objections.

Foll ow ng the lunch recess on the second day of trial, the
prosecution introduced 46 photographs of property recovered after
Burdine' s arrest, and questioned the detective about whether each
phot ogr aph accurately depicted the itens found. Those phot ographs

were admtted into evidence w thout objection. The prosecutor
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gquestioned Wse’'s roommate about nuch of that sane photographic
evi dence.

Anot her period during which no activity is reflected for
Cannon was the State’'s cross-exam nation of Burdine. As noted, for
the 72 pages of cross, only five follow the lunch recess, when
Cannon’s sl eeping m ght have been nore |ikely. As al so noted,
Cannon’s defense strategy was that the acts of violence were
commtted by MCreight; and that Wse had taken advantage of
Burdi ne i n t he honosexual rel ationship, by depositing Burdine s pay
checks into his (Wse’'s) account, spending Burdine s noney, and
attenpting to persuade Burdine to prostitute hinself.

Qobviously, when a crimnal defendant elects to testify, a
great nunber of trial strategy considerations, including frequency
of objections during cross-exam nation, cone into play. |In fact,
t hese consi derations parall el those chanpi oned by Burdi ne’ s counsel
at en banc oral argunent in seeking to justify his reason for
wi t hhol di ng t he cruci al evidence of Burdi ne’ s nudgi ng Cannon duri ng
trial.

That there were a great nunmber  of such conpeting
considerations for the trial of this case is especially true, on
the facts in this case, with Burdine’s admtting being present at
the nurder. For exanple, as discussed supra, Cannon di d not object
when, on cross, Burdine was asked about a possible characteristic
of a honobsexual rel ationship; this decision arguably was consi stent

wth his defense strategy. Mdreover, to have objected at certain
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poi nts m ght have caused the jury to believe Cannon was trying to
prevent Burdine frompresenting relevant information; on the other
hand, Cannon’s not objecting m ght have been understood by the jury
as show ng Burdi ne had nothing to hide. Deciding whether to object
is, in many instances, sinply a classic exanple of trial strategy.
As noted, during Burdine's direct exam nation, the prosecutor
remai ned silent throughout 36 pages, except for a single request
for testinony to be read back.

As the foregoing review of the record denonstrates, it is
possi bl e that unobj ectionabl e evidence (or evidence which Cannon
was al ready anticipating) nmay have been introduced while Cannon
slept, without having a substantial effect on the reliability or
fairness of Burdine's trial. Notwi t hst andi ng Cannon’s sl eep
epi sodes, he provided at |east sone —indeed, as noted, a great
deal of —neani ngful assistance to Burdi ne and nore than subjected
the prosecution’s case to “neaningful adversarial testing”.
Cronic, 466 U. S. at 659.

Along this |ine, and as discussed, although he ultinmately was
unsuccessful, Cannon vigorously contested the adm ssibility of
Burdi ne’ s confession. Once the confession was adm tted, Burdine’s
guilt was, for all intents and purposes, firmy established. In
the light of Burdine’'s admssions in that confession and in his
subsequent trial testinony that he was present during the robbery,
knew it would occur, and wi tnessed part of Wse' s nurder, nuch of

the evidence introduced by the State, especially evidence of the
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robbery, was essentially duplicative. Mor eover, Cannon still
sought to establish, through Burdine's testinony, that the
confession, although already admtted i n evidence, was coerced and
i haccur at e. He continued to press that point on direct appeal
agai n unsuccessful ly.

In sum Cannon’s sleeping during unidentified portions of
Burdine’s trial did not result in its losing its character as a
confrontation between adversaries, nor did it render the trial
fundanentally unfair. Because Cannon provided neaningfu
assi stance to Burdine, prejudice vel non to Burdine’ s defense,
resulting from Cannon’s sleeping, should be established under
Strickland’s two-prong test: Burdine should be required to
denonstrate a reasonabl e probability that the outcone of the trial
woul d have been different if, during the periods in which the
transcript reflects no activity by Cannon, he had taken sone
action.

V.

Presuned- prej udi ce should be rejected out of hand because of
the w thhol di ng-evidence tactic enployed by Burdine' s habeas
counsel. (Concomitantly, our remand instructions should include
for the district court to hold an evidentiary hearing on that
tactic.) In the alternative, the claim fails: it is Teague-
barred. But, even if the claimis not barred, presuned-prejudice,

on this record, cannot be granted. | respectfully dissent.
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