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KING Chief Judge:

Petitioner-Appellant Alvin Uial Goodwin IlIl, a Texas deat h-
row i nmate, appeals fromthe district court’s denial of his
application for a wit of habeas corpus, arguing that the | ower
court’s finding that he had not invoked his right to counsel
before confessing to the crine of which he was convicted is
clearly erroneous. He also requests that we revisit an
i neffective-assi stance-of-counsel claimin |ight of the Suprene

Court’s intervening decision in Wllianms v. Taylor, 120 S. C

1495 (2000). W decide that the |ower court’s finding is not



clearly erroneous and deny Goodwin’s request to revisit the
i neffecti ve-assi stance-of-counsel claim As a result, we affirm

the judgnent of the district court.

|. FACTUAL AND PROCEDURAL BACKGROUND
This is an appeal froma judgnent entered after renmand.
Petitioner-Appellant Alvin Uial Goodwin Il (“Goodw n”) argued
in his first appeal that the district court erred in failing to
conduct an evidentiary hearing on his claimthat adm ssion of his
confessions violated the U S. Constitution as those confessions
were obtained after he had invoked his Fifth Amendnent right to

counsel. W held in Goodwin v. Johnson, 132 F.3d 162 (5th Gr.

1998), that Goodwin was entitled to an evidentiary hearing to
resol ve a factual dispute underlying his Fifth Arendnent claim
See id. at 185. The district court has conducted that hearing,
issued its findings, and entered judgnent denying habeas relief.
Havi ng descri bed nmuch of the factual background of this case
before, see id. at 167-68, we concentrate here only on those
aspects relevant to the i ssues Goodwi n raises on this appeal.
Suspecting they were involved in several burglaries and
attenpted burglaries, Burlington, lowa police officers arrested
Goodwin and Billy Dan Atkins, Jr. in the early norning hours of
Sat urday, January 17, 1987 after they were observed approaching
numer ous parked cars. Goodwi n, who was found with a | oaded,

cocked weapon and a crowbar, was arrested for burglary and goi ng



armed with intent. At the tine he was arrested, Goodwin told
officers that his nane was Bradl ey Douglas Murphy and that he did
not have a social security nunber.

According to Goodwi n’s 1994 affidavit, after he was taken to
the Burlington police station, he refused to sign a waiver of
rights formand to give a statenent, and instead, requested an
attorney. Hi s affidavit states further that between the tinme he
requested an attorney and the tinme he was questioned by Texas | aw
enforcenent officers on January 21, he was not asked any
incrimnating questions. Goodwi n also states that during that
sane period, he gave his real nane and social security nunber,
and was taken before a judge who inforned himof the identity of
hi s court-appoi nted attorney.

O her evidence corroborates sone of Goodw n’s affidavit.
Goodwi n was taken before a judge tw ce between his arrest and his
questioning by Texas | aw enforcenent officials. On January 17,
1987, Goodw n appeared before a judge and requested a court-
appointed attorney. After setting bond at $25, 000, the judge
continued the matter until January 20, 1987, at which tinme he
appoi nted Al an Waples to be Goodwi n’s counsel. Goodw n’s
i nvestigator discovered in Septenber, 1998 a copy of form
entitled “Statenent of Rights and Acknow edgnent and Wi ver.”
That docunent, which refers to Goodwin by the alias he had given
shows that approximately an hour and a half after Goodw n was

arrested, Lieutenant Larry E. Wal ker of the Burlington Police



Departnent presented Goodwin with a Statenent of Rights form on
which Goodwin’s rights to remain silent, to consult with an
attorney, and to have an attorney present during questioning were
set forth. The docunent al so shows that Goodwi n refused to sign
bel ow t he acknow edgnent and wai ver of the rights paragraph.

| owa records do not indicate whether Goodw n was questi oned
by Iowa police between January 17 and January 21. An affidavit
fromLt. Wal ker indicates that if Goodwin refused to sign the
form “no further conversation would have taken place.” |owa
records do indicate that on January 17, Atkins was presented with
arights format alnost the exact tinme that Goodw n was. Atkins
signed his acknow edgnent and wai ver of rights and was thereafter
questioned by lowa officers regarding the lowa burglaries.

At ki ns was agai n questioned by lowa officers on January 21, this
time with counsel present. By January 21, lowa officers had

twi ce obtained warrants and searched the residence that Goodw n
and At ki ns shar ed.

The norning of January 21, two | aw enforcenent officers from
Texas interviewed Goodw n regardi ng the nmurder of Dougl as
Tillerson.! Goodwin was read his Mranda rights, and he
acknow edged that he understood them O ficers described the
evi dence that they had assenbled (e.g., they had found

Tillerson’s body, they had the nmurder weapon, they had recovered

1 The officers had interviewed Atkins regarding Tillerson's
mur der the previous day.



property taken fromTillerson’s hone the night he di sappeared)
and that they had a capital nurder warrant for Atkins. This
pronpted Goodwin to state that he, Goodw n, was “on death row’
because he was the one who had pulled the trigger.

Goodwi n was then asked whether he wanted to make a
statenent, and he responded that he did because he wanted to tel
what had happened. Goodwi n was again read his rights, at which
poi nt he signed the waiver of rights form Thereafter, Goodw n
gave a video-taped confession. Oficers read Goodwi n his rights
one nore tine at the conclusion of his video-taped statenent.
Later on January 21, Goodwin was flown back to Texas in the
custody of the law enforcenent officers.? The next day, after
bei ng brought before a magi strate, Goodw n was again read his
rights, and he again agreed to waive those rights. Goodw n then
gave a witten confession. He subsequently also identified
property stolen fromTillerson and the gun used by Atkins during
t he robbery and the nurder.

In Goodwi n, we assessed whether the district court properly
granted sunmary judgnent to Respondent-Appellee Gary L. Johnson
(hereinafter “the State”). See 132 F.3d at 169. W determ ned,
inter alia, that evidence in the record indicated the existence
of a genuine issue of material fact wth respect to Goodwin’'s

Fifth Amendnent right-to-counsel claim See id. at 182 n.15. In

2 Before departing |owa, Goodwi n, along with his counsel,
appeared before a judge and signed a waiver of extradition. The
| owa burglary charges were di sm ssed.
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remandi ng for an evidentiary hearing on the question whether
Goodwi n had i nvoked his Fifth Anmendnent right to counsel prior to
being interrogated by Texas | aw enforcenent officials, we
explicitly stated that the hearing “should not be a w de-rangi ng
fishing expedition, but a brief adversarial hearing concerning a
di screte factual issue.” 1d. at 185 (internal quotation marks
and brackets omtted).

The court bel ow adhered to this directive. After the
docunent indicating Goodw n’s refusal to sign a waiver was
di scovered, and the parties had submtted the court-ordered joint
chronol ogy of events and had conpleted their pre-hearing
i nvestigation, Goodwi n on Decenber 9, 1998 filed a notion for
summary judgnent. Along with its opposition to this notion, the
State filed a notion to dismss the petition under Rules
Gover ni ng Habeas Corpus Cases Under Section 2254 9(a), arguing
that Goodwin’s use of the waiver formis barred by the doctrine
of laches, and that his delay in presenting the form prejudiced
the State’s ability to respond to Goodwin’s claim The State
contended that the passage of tine made it inpossible to disprove
Goodwi n’ s assertions, as Lt. Wal ker now has no recollection of
any conversations wth Goodw n and there is no alternative source
for such information

The district court denied Goodwin’'s notion for summary
j udgnent, and ordered a video-taped deposition of Goodw n to take

pl ace. After conpletion of this deposition, the court heard oral



argunent on the evidence. It ultimately found that Goodw n did
not invoke the right to counsel before he confessed to Texas | aw
enforcenment officials in lowa. The court did not rule on the
State’s Rule 9(a) notion, but found that Goodwi n’s delay in
raising the issue substantially prejudiced the State’s ability to
establish precisely the sequence of events. Judgnent denying
Goodwi n’ s application for habeas relief was entered October 18,
1999. The district court also granted Goodwin a Certificate of

Probabl e Cause (“CPC’). Goodw n tinely appeals.

1. | NVOCATI ON OF THE RI GHT TO COUNSEL
W will not upset the district court’s findings unless we

find clear error. See Bl acknmon v. Johnson, 145 F. 3d 205, 208

(5th Gr. 1998), cert. denied, 526 U S. 1021 (1999). Goodw n

points to six pieces of evidence as supporting his contention
that the district court’s finding that he had not invoked his
Fifth Amendnent right to counsel is clearly erroneous: (1) his

refusal to sign his waiver form?® (2) the extensive investigation

3 The State argues that we should declare that Goodwin's
use of this docunent to support his claimis barred by the
doctrine of laches, and contends that we should use Rule 9(a) as
a guide for our determnation that the doctrine is applicable

here. In effect, the State appears to argue that the principles
underlying Rule 9(a) can be applied to “dism ss” individual
pi eces of evidence fromthe record. It cites no supporting

authority for this argunent.

Al t hough Rule 9(a) “codifies the equitable doctrine of
| aches as applied to habeas corpus petitions,” Walters v. Scott,
21 F.3d 683, 686 (5th Cr. 1994), we decline to use principles
underlying the Rule in the fashion that the State advocates. As
the Supreme Court noted in Lonchar v. Thonmas, 517 U S. 314
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into the lowa burglaries conducted by lowa police officers; (3)
the interrogation of Atkins after he signed his waiver form (4)
the cessation of Atkins’s interrogation shortly after he asserted
his right to counsel; (5) the absence of any indication that |owa
police officers interrogated Goodw n; and (6) Goodwi n's

af fidavit, video-taped deposition, and his chronol ogy of events
evidently prepared for his trial attorney, each of which

i ndi cates that he requested an attorney. Goodw n asserts that
this evidence is uncontroverted and allows for only one
conclusion: that he invoked his right to counsel before being
interrogated by Texas | aw enforcenent officials.

Because Goodw n’s claimis based on events that occurred
thirteen years ago, we nust proceed cautiously. As then Justice
Rehnqui st stated, a federal court in our circunstances

shoul d not |ose sight of the fact that it is the habeas

appl i cant who has the burden of proving a

constitutional violation, and that no system of justice

whi ch gives both society and a defendant their due is

aided by attenpting to reconstruct or re-evaluate

events that took place decades ago, as if it were an

ar chaeol ogi cal expedition, rather than an exercise in
the adm nistration of justice.

(1996), Rule 9(a) deals directly with delay, see id. at 326, and
notably for our purposes here, does not nention the possibility
of elimnating fromthe record evidence that surfaces after an
evidentiary hearing has been rul ed necessary. W are m ndful of
the Court’s caution against ad hoc departures fromthe Habeas
Rules. See id. at 328-29. W also question how evidentiary
hearings could be used to provide petitioners with a full and
fair adjudication of their clains if the State could use Rul e
9(a)’s principles to elimnate evidence di scovered in preparation
for those hearings sinply because the passage of tinme makes that
evidence difficult to refute.



Engle v. Sins, 450 U S. 936, 941-42 (1981) (Rehnquist, J.,

dissenting fromthe denial of a petition for certiorari)

(internal citations omtted); see also Tyler v. Beto, 391 F. 2d

993, 995 (5th Cr. 1968) (noting that a petitioner in a habeas
corpus proceedi ng has the burden of proof to establish sufficient
facts to warrant a finding of denial of constitutional rights).
We have reviewed and considered the portions of the record
relevant to Goodwin’s Fifth Amendnent claim and cannot say that
we are “left with the definite and firmconviction that a m stake

has been commtted.” United States v. United States Gypsum Co.,

333 U. S. 364, 395 (1948).

In order for Goodwi n’s confessions to be inadm ssible,
Goodwi n had to have affirmatively indicated to |owa police
officers that he did not want to answer their questions wthout

an attorney present.* See McNeil v. Wsconsin, 501 U S 171, 178

(1991) (“The rule of [Edwards v. Arizona, 451 U S. 477 (1981)]

applies only when the suspect ‘ha[s] expressed’ his wsh for the
particul ar sort of |awerly assistance that is the subject of
Mranda. It requires, at a mninmum sone statenent that can

reasonably be construed to be an expression of a desire for the

4 W note that in both his second state habeas petition and
his federal habeas petition, Goodw n argued that he invoked his
right to counsel when he requested a court-appointed attorney.

In both cases, Goodw n provided his 1994 affidavit in support of
his Fifth Amendnent right-to-counsel claim W rejected on
Goodwi n’s first appeal the argunent that his request for a court-
appoi nted attorney invoked Goodwin’s Fifth Amendnent right to
counsel . See Goodwin, 132 F.3d at 179 n. 14.
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assi stance of an attorney in dealing with custodial interrogation

by the police.” (quoting Edwards, 451 U S. at 484) (enphasis

added in McNeil)). A refusal to sign a waiver formis
insufficient to show invocation of one’s Fifth Arendnent right to

counsel. See United States v. Chapa-Garza, 62 F.3d 118, 122 (5th

Cir. 1995); United States v. MDaniel, 463 F.2d 129, 135 (5th
Cr. 1972). “Arefusal to sign a waiver may indicate nothing
nmore than a reluctance to put pen to paper under the circunstance
of custody.” Id.

G ven the circunstances, the reason for Goodwin’s refusal to
sign the waiver formis not apparent. The paragraph he refused
to sign contained not only | anguage dealing with making a
statenent w thout counsel present, but al so | anguage stating that
he fully understood what his rights were, that he was ready and
wlling to answer questions, that he waived his right to remain
silent, that he was given no promses or threats, and that no
persuasi on or coercion had been used against him The form
showed the nane Goodwi n had given as an alias rather than
Goodwi n’ s real nane. Moreover, Goodwi n had been arrested at the
same time as Atkins. Gven this, he had no incentive to talk
wth police until he | earned whether Atkins was talking with
t hem

O her evidence is equally anbi guous. Goodwin relies on the
fact that lowa police did not interrogate himfor four days,

arguing that this denonstrates that lowa police officers adhered

10



to his invocation of counsel. One of Lt. Walker’s affidavits
indicates that a refusal to sign the formwould have led to there
being no interrogation. Although this would appear to support
Goodwi n’s contention that he had i nvoked his right to counsel,
the actions of lowa police officers in questioning Atkins tend to
negate this inference. Wen Atkins clearly stated that he did
not wish to discuss particular topics without an attorney
present, that statenent did not prevent police officers from
agai n questioning Atkins regarding those topics. Thus, the
evi dence al so supports the conclusion that |owa police did not
interrogate Goodwi n on January 17 sinply because he refused to
sign the waiver formand refused to talk.

Goodwi n asserts that because |lowa police were actively
i nvestigating the burglaries Goodw n and Atkins were suspected of
commtting, their failure to interrogate Goodw n over a four-day
peri od denonstrates he had invoked his right to counsel. Again,
al t hough such a conclusion is possible, it is not mandated by the
evidence. At this stage, any nunber of possible reasons, each
perfectly consistent with normal police procedure, can be given
for why Goodwi n was not interrogated. For exanple, the record
provides the district court with anple support for the conclusion
that police were occupied with obtaining physical evidence of
Goodwi n’s and Atkins’s involvenent in the burglaries they were
suspected of comm tting.

As Goodw n acknow edges, nuch of the evidence he relies upon

11



is circunmstantial. H's own descriptions of the events at the
tinme are the sole forns of direct evidence. Here, it is apparent
that the district court made a credibility determ nation, and
concl uded that Goodwi n’s statenents could not be given nuch, if
any, weight. It was entitled to do so. See Tyler, 391 F.2d at
995 (“Credibility is for the trier of facts and the

uncontradi cted testinony of a witness does not have to be

accepted.” (citing Hawk v. dson, 326 U S. 271, 278 (1945))).

Under the Federal Rules, we nust give “due regard . . . to the
opportunity of the trial court to judge of the credibility of the

wtnesses.” Feb. R Qv. P. 52(a); see also Coury v. Prot, 85

F.3d 244, 254 (5th Gr. 1996) (“The burden of showi ng that the
findings of the district court are clearly erroneous is heavier
if the credibility of witnesses is a factor in the trial court’s
decision.”). Thus, we cannot lightly reverse the district
court’s determnation. The record provides us with little reason
to do so. Taking into consideration each of Goodw n’s
descriptions of the relevant events in lowa that are contained in
the record, and the fact that those descriptions vary in
significant respects, we are left with the conclusion that the

district court’s finding is not clearly erroneous.

I11. 1 NEFFECTI VE ASSI STANCE OF COUNSEL
In addition to reviewing the district court’s factual

findi ngs, Goodwi n argues that we should revisit an ineffective-
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assi stance-of -counsel claimthis panel decided in Goodw n and
shoul d order that he be given a new direct appeal. |In Goodw n,
we relied on controlling circuit precedent and portions of the

Suprene Court’s reasoning in Lockhart v. Fretwell, 506 U S. 364

(1993), to hold that Goodwin was not entitled to relief on his
claimthat his counsel on direct appeal was constitutionally

i neffective because he had failed to challenge the trial court’s
refusal to nodify its Texas Code of Crimnal Procedure art. 38.23

instruction in the manner Goodw n requested. See Goodw n, 132

F.3d at 174. According to Goodwin, we may revisit this issue by
recogni zing the applicability of an exception to the |aw of-the-
case doctrine.

Under the | aw of -t he-case doctrine, “an appellate court’s
decision of a legal issue, whether explicitly or by necessary
inplication, establishes the |aw of the case and nust be foll owed
in all subsequent proceedings in the sane case.” (Carnival

Leisure Indus., Ltd. v. Aubin, 53 F. 3d 716, 718-19 (5th Gr.

1995). Because Goodw n requests that we reconsider our own
deci sion, application of this doctrine is discretionary. See

Perillo v. Johnson, 205 F.3d 775, 780-81 (5th Gr. 2000). 1In

general, the doctrine will be applied, and a request to revisit a
prior decision will be declined, unless “(i) the evidence on a
subsequent trial was substantially different, (ii) controlling
authority has since nade a contrary decision of the | aw

applicable to such issues, or (iii) the decision was clearly

13



erroneous and would work . . . manifest injustice.” Free v.

Abbott lLab., Inc., 164 F.3d 270, 272 (5th Cr. 1999) (internal

quotation marks omtted).
Goodwi n argues that the second exception applies here. He

contends that the Suprene Court’s decision in Wllians v. Taylor,

120 S. C. 1495 (2000), effectively rejected the analysis we
conducted in Goodwi n, and that application of the proper analysis
woul d result in our reaching a different conclusion.® As a
result, Goodwin further asserts that failure to revisit his

i neffective-assi stance-of-counsel claim*®“wuld work a mani fest

injustice.” Agostini v. Felton, 521 U S 203, 236 (1997)

(internal quotation marks omtted). @ ven the procedural posture
of this case, however, we nust first assess whether our ability
to reconsider Goodwi n’s ineffective-assistance-of-counsel claim
is foreclosed by the | anguage of the Anti-Terrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), Pub. L. No. 104-132, 110
Stat. 1214, and by the Suprene Court’s habeas jurisprudence.

Qur decision in Goodw n vacated only that portion of the
district court’s judgnent that dealt with Goodwin’s Fifth
Amendnent right-to-counsel claimand otherwi se affirnmed that

judgnent. See Goodwin, 132 F.3d at 192. Goodwin is before us

5> The Suprene Court’s decision in Wllianms was announced
after the district court issued its judgnent with respect to
Goodwin’s Fifth Amendnent claim Thus, this is the first tinme
Goodwi n presents his argunent that the Suprenme Court’s WIIlians
deci si on nmakes applicable an exception to the | aw of -the-case
doctrine and allows his ineffective-assistance-of-counsel claim
to be revisited.

14



because the district court, on remand, again denied his
application for a wit of habeas corpus but also granted a CPC.

Under the Suprene Court’s opinion in Slack v. MDaniel, if a

petitioner initiates an appeal after the effective date of AEDPA
the right to appeal is governed by the provisions of that |aw
See 120 S. C. 1595, 1598 (2000). Goodwin filed his notice of
appeal on QOctober 8, 1999. The effect of Slack is that despite
the district court’s grant of a CPC, we have before us an appeal
that is governed by AEDPA's 8§ 2253. W therefore treat the CPC
granted by the district court as a Certificate of Appealability
(“CAA") limted to the Fifth Arendnent issue that was before that

court. See Miniz v. Johnson, 114 F.3d 43, 45 n.1 (5th CGr. 1997)

(noting that if we are confronted with a CPC in a case covered by
AEDPA's § 2253(c)(3), we do not remand to the district court for
a specification of the issues the CPC/ COA covers when only one

i ssue was before that court); Gty Pub. Serv. Bd. v. Ceneral

Electric Co., 935 F.2d 78, 82 (5th G r. 1991) (“The district

court nust conply with the appellate court’s nmandate w t hout
variance. Previously, this Court disposed of the Cty’s

negli gence clains and remanded this case on the specific and
narrow grounds of the inplied warranty claim The Iimted scope

of remand precluded consideration of any other clains.” (internal
citations omtted)).
The operation of AEDPA's § 2253 threatens Goodwin's ability

to rely on exceptions to the | aw of-the-case doctrine to have his

15



i neffective-assi stance-of-counsel claimrevisited. As a general
matter, parties or courts typically rely on the | aw of-the-case
doctrine to prevent reassessnent of issues already decided.
Thus, a prior decision controls a court’s subsequent analysis. A
decision on the applicability of the doctrine, however,
presupposes that an issue controlled by the prior holding is
properly before the court. Here, only one issue related to
Goodwi n’s petition is properly before us —the Fifth Arendnent
i ssue di sposed of above. W do not have jurisdiction over any
ot her ground for habeas relief.®

To consi der Goodwi n’s ineffective-assistance-of -counsel
claim we nust identify a neans of asserting jurisdiction over
it. An individual seeking to avoid the effects of an appellate
court’s prior decision may bring to that court a notion to recal
its mandate. See 18 JAVES Wi MooRE, MOoORE' S FEDERAL PRACTI CE
8§ 134.23[3], at 134-60 (3d ed. 2000); 16 CHARLES ALAN WRI GHT, ET AL.
FEDERAL PRACTI CE & PROCEDURE: JURISDICTION 2D § 3938, at 719 (1992).
Due to the circunstances of this case and the nature of Goodw n’s

request, we consider that request as such a notion.

6 Interpreting Goodwi n's request as an application for a
COA does not help him 1In general, before we may consider a
petitioner’s application for a COA on a particular issue, that
petitioner nmust first submt his request to the district court
and have that request denied. See, e.q., Sonnier v. Johnson, 161
F.3d 941, 946 (5th Cr. 1998) (“Conpliance with the COA
requi rement of 28 U . S.C. 8§ 2253(c) is jurisdictional, and the
lack of a ruling on a COA in the district court causes this court
to be without jurisdiction to consider the appeal.”). Wthout a
ruling on whether a petitioner is entitled to a COA that covers a
specific issue, we would dism ss wthout prejudice.
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The Suprenme Court has recogni zed that courts of appeals have
an i nherent power to recall their mandates, the exercise of which

IS subject to review for abuse of discretion. See Calderon v.

Thonpson, 523 U. S. 538, 549 (1998). The issue before the
Thonpson Court was whether the United States Court of Appeals for
the NNnth GCrcuit abused its discretion in recalling its mandate
denyi ng habeas relief to a § 2254 petitioner. The Court

determ ned that whether a recall of a nmandate was proper under
the circunstances nust be eval uated “not only agai nst standards
of general application, but also against the statutory and
jurisprudential limts applicable in habeas corpus cases.” |d.
at 553.

The Court noted that “[i]n a § 2254 case, a prisoner’s
nmotion to recall the mandate on the basis of the nerits of the
under |l yi ng deci sion can be regarded as a second or successive
application for purposes of 8§ 2244(b).” [1d. Were a
petitioner’s first application for habeas relief has been deni ed,
treating a prisoner’s notion to recall the court’s mandate as a
successive application is necessary to prevent petitioners from
evadi ng AEDPA' s bars against relitigation of previously
considered clains and against litigation of clainms not presented

inafirst application.” See id. Even where a decision to

” Thus, had we not remanded in Goodw n, and instead
di sposed of all of the clains Goodwin raised in his first
petition for habeas relief, we would be required under Thonpson
to treat his notion to recall our nmandate as a successive
petition governed by § 2244(b).

17



recall a mandate is not based on a prisoner’s second or
successive application for relief, “a court of appeals nust
exercise its discretion in a manner consistent with the objects
of [AEDPA]. In a habeas case, noreover, the court nust be guided
by the general principles underlying our habeas corpus
jurisprudence.” 1d. at 554.8

The Thonpson Court determned that the Ninth Crcuit acted
sua sponte on the basis of the petitioner’s first application for
habeas relief and thus that the court was not faced with a
successive petition. See id. As a result, the Court had
occasion to elucidate the habeas principles applicable to an
appeal s court’s decision whether to recall its mandate under the
circunstances before it. Anmong those principles was the respect
accorded to the State’'s interest in the finality of convictions.
See id. at 555-56. Concerning itself with cases where “a court
of appeals recalls its mandate to revisit the nerits of its
earlier decision denying habeas relief,” the Court noted that in
such cases, the State’'s interests in finality “are all but
paranount.” |d. at 557. The Court concluded that “[i]n the
absence of a strong showi ng of ‘actua[l] innocen[ce],’ the
State’s interests in actual finality outweigh the prisoner’s
interest in obtaining yet another opportunity for review” |1d.

(citation omtted) (alterations in original). The Court held

8 Significantly for the case before us, the Suprene Court
| ooked to AEPDA' s provisions despite its finding that the |law did
not apply to the case before it. See 523 U. S. at 554.

18



“the general rule to be that, where a federal court of appeals
sua sponte recalls its nmandate to revisit the nerits of an
earlier decision denying habeas corpus relief to a state
prisoner, the court abuses its discretion unless it acts to avoid
a mscarriage of justice as defined by our habeas corpus
jurisprudence.” 1d. at 558.

The question before us is whether we should grant Goodwi n’s
motion in order to revisit an issue we have already considered on
the nmerits, given the existence of a Suprenme Court ruling that
arguably rejects the analysis we conducted.® Unlike Thonpson, we
do not face a situation in which we previously have di sposed of

all clains a petitioner raised in his first application. W find

° In WIllians, the Suprenme Court rejected the Virginia
Suprene Court’s application of Lockhart’s “nere outcone
determ nation” |language to nodify the test set forth in
Strickland v. Washington, 466 U S. 668 (1984), stating that
Lockhart did not “justify a departure froma straight-forward
application of Strickland when the ineffectiveness of counsel
does deprive the defendant of a substantive or procedural right
to which the law entitles him” WIllianms, 120 S. C. at 1513.
I n Goodw n, we assuned that had Goodwi n’s appel |l ate counsel
included the claimat issue on direct appeal, the outcone of that
appeal would have been different. See 132 F.3d at 172. W then
exam ned whether the trial court’s error in rejecting Goodw n’s
nmodi fied instruction rendered his trial fundanmentally unfair or
rendered Goodwi n’s conviction and sentence unreliable, and
determ ned neither was the case. See id. at 173-76. Under the
Suprene Court’s recent decisions in Wllians and in Smth v.
Robbins, 120 S. C. 746 (2000), our analysis, if conducted today,
woul d be different. This is not to say, however, that under the
facts of Goodw n’s case, principles elucidated in Lockhart are
i napplicable. Even WIllianms acknowl edged a continuing role for
Lockhart. See 120 S. C. at 1512. W also do not suggest here
that a change in the analysis would necessarily result in our
determ ning that Goodw n was entitled to habeas relief on his
i neffective-assi stance-of -counsel claim
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that this difference, however, is not sufficient to render the
Suprene Court’s Thonpson reasoni ng wholly inapplicable to our
response to Goodwin’s notion. W note that but for the issue we
remanded to the district court, Goodwin would be required to file
a successive petition in order for his ineffective-assistance-of -
counsel claimto be revisited. Unless Goodw n satisfied the
requi renments of 28 U . S.C. § 2244(b)(2), the claimwould have to
be di sm ssed under § 2244(b)(1). Thus, it can be said that
Goodwi n seeks to capitalize on the fact we remanded his case and
to have us revisit his claimnow in order to avoid the effects of
§ 2244(Db).

We note as well that although the State’s interest in the
finality of convictions may not have acquired the “added noral

di mensi on” that conmes when federal proceedings have “run their

course,” Thonpson, 523 U S. at 556, that interest is not
i nsubstanti al . Gven our limted renmand in Goodwin, the State

was entitled to consider Goodwi n’s other clains settled by us,
and to view his Fifth Anmendnent right-to-counsel claimas the
sol e basis available for obtaining habeas relief. By recalling
our mandate under the circunstances presented by this case, we
reduce significantly the value of |imtations Congress has
i nposed on the ability of prisoners to have clains subjected to
multiple reviews by federal courts.

Because the sane general concerns are inplicated here as

where all of a petitioner’s clains have been di sposed of, we find
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that, given the nature and procedural posture of Goodw n’s
request, we must adhere to Thonpson's directive that a federal
court of appeals “recall[] its mandate to revisit the nerits of
an earlier decision denying habeas corpus relief to a state
prisoner” only where it determ nes that such an act is required
“to avoid a mscarriage of justice as defined by [the Court’s]
habeas corpus jurisprudence.” Thonpson, 523 U. S. at 558. As the
Thonpson Court made clear, this requires that Goodw n nmake a
show ng of actual, as opposed to |legal, innocence. See id. at
559 (“[T]he mscarriage of justice exception is concerned with

actual as conpared to | egal innocence. (quoting Sawer v.
Witley, 505 U S. 333, 339 (1992))). Goodwi n has given us no
reason to believe he is able to neet that standard. For exanpl e,
he has provided no indication that he possesses new evi dence that

tends to denonstrate actual innocence. See Thonpson, 523 U.S. at

559 (“*To be credible,” a claimof actual innocence nust be based

on reliable evidence not presented at trial.” (quoting Schlup v.
Del o, 513 U S. 298, 324 (1995)). As a result, we decide not to
recall our mandate in order to revisit Goodwin’s ineffective-

assi st ance-of -counsel claim

V. CONCLUSI ON

For the foregoing reasons, we affirmthe judgnent of the

district court. Al outstanding notions are denied.
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