IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20883
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

ROGELI O ALVAREZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95-CR-314-7

April 14, 2000

Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM

Rogelio Al varez, a federal prisoner (# 00518-111), appeals
fromthe district court’s denial of his notion for reduction of
sentence, filed pursuant to 18 U.S.C. § 3582(c)(2). Alvarez's
notice of appeal was filed 11 days after the district court
entered judgnent.

Two of this court’s sister circuits have held that a
§ 3582(c)(2) nmotion is not a civil postconviction action but a

“step in a crimnal case,” the denial of which nust be appeal ed

wthin 10 days fromthe entry of judgnent. United States v. Ono,

72 F.3d 101, 102-03 (9th Cr. 1995); United States v. Petty, 82




No. 99-20883
-2

F.3d 809, 810 (8th Cir. 1996); Fep. R App. P. 4(b). As the Ninth
Circuit stated, 8 3582 is a crimnal provision because, inter

alia, it “governs the inposition and subsequent nodification of a

sentence of inprisonnent,” and it refers to the statutes and
rul es governing the inposition of sentences. See Ono, 72 F.3d at
102.

We agree with the reasoni ng of these decisions and adopt it
as our own. The 10-day limt for filing a notice of appeal in a

crimnal case is

mandatory and jurisdictional.’” United States

v. Coscarelli, 149 F.3d 342, 343 (5th Cr. 1998) (quoting United

States v. Robinson, 361 U S. 220, 229 (1960)).

Rule 4(b)(4), FeED. R App. P., allows the district court to
grant an additional 30 days in which to file a notice of appeal
upon a show ng of “excusabl e neglect” or “good cause.” The
filing of an untinely notice of appeal within the 30-day period
is customarily treated by this court in a crimnal case as a
nmotion for a determ nati on whet her excusabl e negl ect or good
cause entitles the defendant to an extension of tine to appeal.

United States v. &Golding, 739 F.2d 183, 184 (5th Cr. 1984).

Such a remand woul d be futile in this case because Al varez’s
appeal is frivolous. He argues that he is entitled to a sentence
reducti on because Anendnent 484 of the Sentencing Cuidelines
requires the district court to recal cul ate the anmount of

met hanphet am ne attri butable to himso as to exclude “waste
materials” and “intermediary solutions.” Section 3582(c)(2)
permts a district court to reduce a prison termwhen it is based

on a sentencing range that has “subsequently been | owered” by an
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anendnent to the Cuidelines. See United States v. Gonzal ez-

Bal deras, 105 F.3d 981, 982 (5th Cr. 1997). Anmendnent 484
becane effective on Novenber 1, 1993, nore than four years before
Al varez was sentenced. See U S. S. G, App. C Amendm 484.
Alvarez’ s 8§ 3582(c)(2) notion thus is not based on a sentencing
range that has “subsequently” been | owered by the Sentencing
Conmmi ssi on.

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON



