IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-20856

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAVI ER CEBALLGCS- TORRES,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas

July 6, 2000
Bef ore REYNALDO G GARZA, JOLLY, and H GE NBOTHAM Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

After a bench trial, Javier Ceballos-Torres was found guilty
of possession with intent to distribute cocaine, 21 U S. C. § 841,
and knowi ng possession of a firearm in furtherance of a drug
trafficking offense, 18 U S. C. 8§ 924(c)(1)(A(i). Cebal | os now
appeals the latter conviction, asserting that the evidence was
insufficient to convict himof that offense. He argues that “in
furtherance” requires nore than the nere presence of the firearmin
an area where drug trafficking occurs. We consider the plain

| anguage and the | egi sl ative history and concl ude that a possessi on

is “in furtherance” of the drug trafficking offense when it



furthers, advances, or hel ps forward that offense. For the reasons
stated herein, we affirmhis conviction.
I

Ceballos is an illegal alien who has been renoved from the
country once before. The H gh Intensity Drug Trafficking Area Task
Force was investigating his involvenent in a narcotics trafficking
and noney | aundering operation. Ceballos was eventually indicted
for possessionwithintent to distribute cocaine in violation of 21
U S. C 8§ 841 and for know ng possession of a firearmin furtherance
of that crime in violation of 18 U S.C. 8 924(c)(1)(A(i). Before
trial, Ceball os noved to suppress evi dence obtai ned during a search
of his apartnent. The court denied his notion after a suppression
hearing, and then tried Ceball os on evidence subm tted during that
hearing.?

The evidence presented during the hearing established the
followng chain of events that led to Ceballos’s indictnent and
conviction.? |In February 1999, INS Special |nvestigator Ed Sanchez
and | RS Special Agents Tom Mhoney and Mark Hughes went to
Cebal | os’s hone to conduct an inm gration check. The nmen knocked

on the door, and Ceballos invited them i nside. He told themt hat

!Cebal | os waived his right to a jury trial.

2The prosecutors al so i ntroduced extensi ve evi dence concerni ng
Cebal l os’s drug operation, but none of this is relevant to the
i ssue before us on appeal.



he was lawfully in the United States and had docunents relating to
his immgration status in his bedroomcloset. He then went to get
t hem

Sanchez followed Ceballos into the bedroom and noticed a 9nm
d ock handgun lying in plain viewon top of the bed. Ceballos said
that he owned the gun for personal protection. The agents took
possession of the gun and found that it was | oaded. After
i nspecting Ceballos’s inmgration papers, the agents determ ned
that Ceballos was in the country illegally, and they arrested him

The agents | ater obtained a warrant to search the apartnent.
During that search, they discovered 569.8 grans of cocaine and
several enpty kilo wappers in the hidden conpartnent of a closet.
They al so found $1,360 in cash in the pocket of a |eather jacket
hanging in the bedroomcloset. This noney |ater tested positive
for cocaine. The agents also cane upon an electronic gram scale
and four nodified straws for sniffing narcotics in the kitchen.

After trial, the court sentenced Ceballos to 130 nonths of
i nprisonnment and four years of supervised release. Ceballos tinely
appealed on a single issue: whether prosecutors had presented
sufficient evidence to convict him of possession of a firearmin
furtherance of his drug trafficking offense.

I
A



W review a district court’s finding of guilt after a bench
trial to determ ne whether it is supported by “any substanti al

evi dence.” United States v. Rosas-Fuentes, 970 F.2d 1379, 1381

(5th Gr. 1992). Evidence is sufficient to support a conviction if
any rational trier of fact could have found that the evidence

established guilt beyond a reasonabl e doubt. Jackson v. Virginia,

443 U. S. 307, 318-19 (1979). In conducting this inquiry, we
exam ne the evidence as a whole and construe it in the |ight nobst

favorable to the prosecution. United States v. Lonbardi, 138 F. 3d

559, 560-61 (5th CGr. 1998).°3

B
The central question before us is what it neans to “possess a
firearmin furtherance” of a drug trafficking crinme. The rel evant
portion of the statute reads:

Except to the extent that a greater mninmm sentence is
ot herwi se provided by this subsection or by any other
provi sion of |aw, any person who, during and in relation
to any crime of violence or drug trafficking crine
(including a crinme of violence or drug trafficking crinme
t hat provides for an enhanced punishnent if commtted by
the use of a deadly or dangerous weapon or device) for
whi ch the person may be prosecuted in a court of the

3\ use this standard, rather than the plain error standard,
even though Ceballos did not nove for acquittal at the end of
trial. This was a bench trial, and the not guilty plea therefore
served as a notion for acquittal. Rosas-Fuentes, 970 F. 2d at 1381.




United States, uses or carries a firearm or who, in
furtherance of any such crine, possesses a firearm
shall, in addition to the punishnent provided for such
crine of wviolence or drug trafficking crine, [be
sentenced to an additional termof years].

18 U S.C. 8 924(c)(1)(A) (enphasis added).

In Bailey v. United States, 516 U. S. 137, 116 S.C. 501, 133

L. Ed. 2d 472 (1995), the Suprene Court was faced with an earlier
version of this statute that prohibited “us[ing] or carr[ying] a
firearmduring and in relation to” drug trafficking. The statute,
unli ke the statutory | anguage here, did not explicitly crimnalize

possession. The Court was asked to determ ne the neaning of the

word “use” in that context.

The Court began its inquiry by turning to the dictionary,
whi ch provi ded several definitions of “use.” 1d. at 145, 116 S. C
at 506. Next, the Court considered the canon of statutory
construction that warns agai nst superfluousness: “‘Judges should
hesitate ... to treat [as surplusage] statutory terns in any

setting, and resistance should be heightened when the words
descri be an el enent of a crimnal offense.”” 1d. at 145, 116 S. C

at 506-07 (quoting Ratzlaf v. United States, 510 U S. 135, 140-41,

114 S. . 655, 659, 126 L.Ed.2d 615 (1994)). Thus, the Court
sought a definition of “use” that would not al so enconpass “carry,”
t hereby rendering “carry” superfluous. Bailey 516 U. S. at 145, 116

S.Ct. at 507. Then the Court | ooked at other uses of the word



use” in 8§ 924 to ensure that its interpretation would be
harnmoni ous with them 1d. at 146, 116 S.Ct. at 507. Apparently
still lacking certainty, the Court reviewed various anmendnents to
8§ 924 over tinme for an indication of the intended neani ng of “use.”
Id. at 147, 116 S. C. at 507-08. The Court concluded that
Congress’ choice of the word “use” inplied sone “active enpl oynent”
of the firearm not its nere presence at the scene or possession.
Id. at 148, 116 S. . at 508.

W wll follow the same route as the Bailey Court in

interpreting in furtherance.” The dictionary defines
“furtherance” as “[t]he act of furthering, advancing, or hel ping

forward.” Webster’s Il New College Dictionary 454 (1lst ed. 1995);

The Anerican Heritage Dictionary of the English Language, 534 (10th

ed. 1981). When would a gun further, advance, or help a drug
trafficking? Five ways spring quickly to mnd. First, an
accessi bl e gun provi des defense agai nst anyone who may attenpt to
rob the trafficker of his drugs or drug profits. Second,
possessing a gun, and letting everyone know that you are arned

| essens the chances that a robbery will even be attenpted. Third,
havi ng a gun accessi bl e during a transacti on provi des protectionin
case a drug deal in the apartnent turns sour. Fourth, the visible
presence of a gun during the transaction may prevent the deal from

turning sour inthe first place. Fifth, having a gun may all ow t he



drug trafficker to defend “turf,” areas of the street from which
| ower | evel dealers operate for the trafficker. There may be other
ways. But, in any wevent, the dictionary definition of
“furtherance” clearly has relevant neaning in the context of this
statute.

We next turn to the canons of construction to ensure that the
dictionary definition fits within the statute’s overall context.
One canon of construction does raise a possible concern with the
use of this definition--the sanme canon agai nst superfl uousness t hat
the Bailey Court used. Here, we exam ne the whole of the statute
to determne whether the dictionary neaning of “furtherance”
creates a redundancy, either itself or with respect to other
statutory provisions.

The first question is whether this definition of “in
furtherance” renders 8 924(c)(1)(A)'s phrase “during and in
relation to” superfluous. It does not. There are situations where
a possession would be “during and in relation to” drug trafficking
w thout “furthering or advancing” that activity. For exanple, a
drug buyer m ght steal a gun fromhis deal er’s house during a deal.
The buyer’s possession would be during and in relation to drug
trafficking, but the buyer’s possession would not advance that
operation. As another exanple, if a buyer cane to the seller’s

home for a purchase and left a gun there by m stake, the seller’s



possession would be “during and in relation to” the trafficking
w thout furthering it. Thus, “in furtherance” does not render
“during and in relation to” superfl uous.

The second question concerns the “uses or carries” part of the
statute. If our definition of *“possession in furtherance”
enconpasses every instance of “use or carrying” a firearm“during

and in relation to drug trafficking,” then we have rendered the

“use or carrying” elenent superfluous.

G ven the Suprene Court’s interpretation of “use

in Bailey,

whi ch requires “active enploynent,” every “use of a firearmduring
and in relation to drug trafficking” would al so seemto constitute
a possession that furthers or advances the enterprise. Simlarly,
carrying a firearm “during and in relation to” drug trafficking
will also always seemto constitute “possession in furtherance.”
Carrying nust fall within the definition of possess. And carrying
a firearm always serves to protect the holder. Because the
carrying must be during drug trafficking, the carrying also

furthers the trafficking by protecting the holder during that

activity.*

41t is possible that a situation exists that would fall wthin
the “use-or-carrying-during-and-in-relation-to” el enent but not the
“possession-in-furtherance” el enent. But because we cannot i magi ne
what that situation would be, for the purposes of the present
anal ysis, we nust conclude that the latter elenment renders the
former superfluous. Thus, our inquiry nust continue.



Thus, giving “in furtherance” the broad dictionary definition
seem ngly renders other parts of the statute superfl uous. That
concerns us. The rest of 8 924 is of no help in resolving this
anbi guity, however, because we find no other uses of the term*“in
furtherance.”

W will therefore turn to the legislative history of this
statute to seek further guidance. As already discussed, the
earlier version of 8§ 924 crimnalized use and carrying, but not

possessi on. In United States v. Bailey, 36 F.3d 106, 115 (D.C

Cr. 1994)(en banc), the D.C. Crcuit had interpreted “use” to
enconpass situations where the defendant nerely put or kept a gun
“accessible and proximate.” This would allow the defendant access
to the gun to facilitate the drug crinme. 1d. The Suprene Court,
however, overturned the D.C. Grcuit, holding that “use” required
sone active enploynent. Bailey, 516 U. S. at 148, 116 S.Ct. at 508.
In response to that decision,® however, Congress anended 8§ 924 to
add the “possession-in-furtherance” | anguage. Thus, Congress
clearly intended to broaden the reach of the statute in the wake of
the Suprenme Court’s narrow construction. The question is how far

Congress intended to go.

The Senate bill was titled the “Bailey ‘Use or Carry’
Firearms Bill.”



Reading “possession in furtherance” to enconpass any
possession that furthers, advances, or helps with the drug
trafficking would |l ead to al nost the sane result as the one reached
by the D.C. Crcuit concerning “use.” Putting or keeping a gun in
a place that is accessible and proxi mate when one is engaged in
drug trafficking would further the operation sinply by providing
protection. Did Congress intend to go that far?

The report on the bill to anend the statute by the House
Comm ttee on the Judiciary provides the best indication we have of

congressional intent.® It begins by reciting the dictionary

There are al so two statenents by individual |egislators nade
during floor debate, but this type of legislative history is

generally unreliable. As Justice Scalia recently noted,
“statenents of individual Menbers of Congress [are] ordinarily
addressed to a virtually enpty floor . . . [and are not] a reliable

i ndi cation of what a majority of both Houses of Congress intended
when they voted for the statute.” Crosby v. National Foreign Trade
Council, 2000 WL 775550 at *13 (Scalia, J., dissenting).

Moreover, neither of the two statenents is hel pful:

The pur pose of adding the "in furtherance" | anguage is to
assure that sonmeone who possesses a gun that has not hi ng
to do wth the crine does not fall wunder 924(c). |
believe that the "in furtherance" | anguage is a slightly
hi gher standard t hat enconpasses "during and in rel ation
to" language, by requiring an indication of helping
forward, pronote, or advance a crine. This provision
applies equally to the individual sinply exercising his
or her right to own a firearm as well as the prosecutor
who woul d bring a 924(c) action where there is, arguably,
an insufficient nexus between the crine and the gun.

144 Cong. Rec. S16270-71, 1998 W. 723068 (1968) (statenent of Sen.
DeW ne) .

10



definition of the term “furtherance.” H R Rep. No. 105-344
(1997), at 11 (1997). The report then points out that “nere
presence” of a firearmat the scene is not enough to convict. 1d.

This part of the legislative history probably supports, and
certainly does not contradict, the dictionary definition we are
consi deri ng. The Judiciary Commttee’'s recitation of that
definition is a good indication that its use is appropriate. And
that definition inherently requires nore than “nere presence” of
the firearmat the scene.

But the report does not end there. It also suggests that the
evidence akin to that actually introduced in Bailey “may be
insufficient” to establish possession in furtherance under the
proposed new 8924(c). 1d. at 11-12. The evidence in that case had
established that the defendant was arrested with drugs in the

passenger conpartnment of his car, while the firearmwas di scovered

It is also inportant to note that this bill wll not
af fect any person who nerely possesses a firearmin the
general vicinity of a crinme, nor wll it inpact soneone
who uses a gun in self defense. . . . [The bill
crimnalizes] possession of a gun in the comm ssion of a
crime.

144 Cong. Rec. H10, 329- 01, *H10, 330, 1998 W 701303
(1998) (statenment of Rep. Bill McCollunm). The DeW ne statenent uses
al nost exactly the sanme words as the dictionary definition of in
“furtherance.” The MCollum statenent seens to contradict that
interpretation, since it would exclude the possession of firearns
that serve to protect drug dealers. Utinmately, these statenents
are anbi guous, contradictory, and unreliable. W therefore wll
i gnore them

11



during a search of the trunk. An expert had testified that drug
dealers typically carry firearns to protect thenselves and their
drugs. The report states, however, that “[a]dditional wtness
testinony connecting [the defendant] nore specifically with the
firearnt may be necessary. 1d.

While this portion of the report is sonewhat anbi guous, we
understand it to reenphasize that “nere presence” is not enough.
The “nmere presence” test i s one based on generality--anytinme a drug
deal er possesses a gun, that possession is in furtherance, because
drug dealers generally use guns to protect thenselves and their
drugs. What is instead required is evidence nore specific to the
particul ar defendant, showing that his or her possession actually
furthered the drug trafficking offense.

Sone factors that would hel p determ ne whether a particul ar
def endant’ s possession furthers, advances, or hel ps forward a drug
trafficking offense mght include: the type of drug activity that
is being conducted, accessibility of the firearm the type of the
weapon, whether the weapon is stolen, the status of the possession
(legitimate or illegal), whether the gun is |oaded, proximty to
drugs or drug profits, and the tinme and circunstances under which
the gun is found.

These factors help distinguish different types of firearm

possessi on. For exanple, a drug dealer whose only firearns are

12



unl oaded antiques nounted on the wall does not possess those
firearnms “in furtherance” of drug trafficking. Nor will a drug
trafficker who engages in target shooting or in hunting gane |ikely
violate the law by keeping a pistol for that purpose that is
ot herwi se | ocked and i naccessi bl e.

We t herefore conclude that using the dictionary definition of
“in furtherance” is the appropriate way to construe the statute.
There are four reasons for doing so. First, the dictionary
definition remains our first and nost reliable resource in
construing the | anguage of a statute, while the canons’ primary use
istoresolve anbiguity. Here, it is the canon itself that creates
the anbiguity. G ven the choice, we favor the plain neaning of the
words thensel ves.’ Second, surplusage in this statute is

under st andabl e given the history behind the anended version of 8§

924. In the wake of Bailey, the Court sought to broaden the
statute by anending it to include “possession in furtherance.” It

woul d not surprise us if Congress gave |ess consideration to the
way the new words interacted with the rest of the statute than

Congress normally would if drafting a provision from scratch.

Thus, we are nore willing to overl ook the surplusage of *“use” and

‘And we clearly do have such a choice. As the Suprene Court

explained in Bailey, we nust “hesitate. . . to treat statutory
ternms [as surplusage].” 516 U S at 145, 116 S. ., at 506-07.

That does not nean that we nust never do so.

13



“carrying” in this case. Third, the legislative history seens to

support this constructioninreferringto the dictionary definition

as well. Fourth, we have found no suggestion of any other neani ng
for the term “in furtherance.” Nor can we envision a way to
further limt that term than in the manner provided by the

dictionary definition.

Thus, firearm possession that furthers, advances, or helps
forward the drug trafficking offense violates the statute. 1In the
present case, the evidence before us supports a conclusion that
Cebal | os’ s possession of the G ock was “in furtherance” of his drug
trafficking offense. The weapon was | oaded and easily accessible
in Ceballos’s apartnent, and he confessed to ownership of the
firearm It was stolen and possessed illegally. And it was
possessed in the apartnent along with a substanti al anount of drugs
and noney.® Together, these factors reasonably support a finding
that Ceball os’s gun protected his drugs and noney agai nst robbery.
Possession of the dock was, therefore, in furtherance of drug
trafficking.

1]
For the reasons stated herein, Ceballos’s conviction is

AFFI RMED

8Though t he governnent presented no evidence on this point, we
understand that G ocks are favored by participants in drug
trafficking operations.
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