REVI SED, JANUARY 23, 2001
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20686

SI'M | NVESTMENT COMPANY | NC

Plaintiff - Appellee
V.

HARRI S COUNTY TEXAS

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 21, 2000

Bef ore KING Chief Judge, and REYNALDO G GARZA and PARKER,
Circuit Judges.

KING Chief Judge:

Def endant - Appel | ant Harris County, Texas appeal s the
district court’s judgnent against the County, arguing that the
district court erred in holding that the County had
unconstitutionally interfered wwth the property rights of
Plaintiff-Appellee Sim Investnent Conpany, Inc. The district

court found that the County had unlawfully prevented Sim from



gai ning access to the city street adjacent to its property in
contravention of Texas law. Specifically, the district court
held that the County had abused its governnental power and
violated Sim’s substantive due process rights by inventing and
clai mng ownership of a nonexistent five-foot by 3000-foot county
park, which blocked Sim’'s |awful access to the street. For the
follow ng reasons, we AFFIRMthe judgnent of the district court,

i ncluding the grant of attorneys’ fees; however, we VACATE and
REMAND to determ ne the anmount of those attorneys’ fees in a

manner consistent with this opinion.

| . FACTUAL AND PROCEDURAL BACKGROUND
This dispute centers around the real property (the “Sim
Property”) owned by Sim Investnent Conpany, Inc. (“Sim”) which
is located in downtown Houston in close proximty to the Houston

Astrodone stadium?! More specifically, the Sim Property is

1 W are guided through the curious history and
devel opnent of this particular strip of land by the stipulated
record of exhibits which was submtted by the parties and was
adopted by the district court as the entire record. On August
12, 1996, the district court entered a Conference Menorandum
whi ch stated that the case woul d be resol ved by anal yzi ng the
docunentary evidence submtted. On Septenber 23, 1996, the
district court entered a second Conference Menorandum recordi ng
that the parties had stipulated to exhibits 1 through 25 and that
t he exhibits and other docunments submtted would constitute the
whol e record. On August 26, 1998, the district court allowed
Sim to supplenent the record with docunents not previously
turned over by the County. 1In addition, we rely on the
“Chronol ogy” included as an addendumto the district court
opinion. See Sim Investnent Co. Inc. v. Harris County, Tex., 13
F. Supp. 2d 603, 609-13 (S.D. Tex. 1998) (addendumto opi nion).
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situated adjacent to Fannin Street at the intersection of
Interstate Loop 610 (“Loop 610") and Fannin Street. Sim sought
fromthe Gty of Houston (“City”) access to Fannin Street from
the Sim Property, but was denied access by the Gty because
Harris County (the “County”) clained an interest in an
intervening five-foot sliver of land that runs alongside this
property, separating it from Fannin Street.

This land dispute finds its origin in the early 1960s when

the construction of the Astrodone |l ed to increased devel opnent in
the area surrounding what is nowthe Sim Property. Two of the
maj or investors in the area were Roy Hof heinz and R E. Smth.
Hof heinz was a forner Harris County judge and had been the chair
of the County’'s governing board, the County Conm ssioners Court.
Hof hei nz was al so President of the Houston Sports Association
(the “HSA”), which | eased the Astrodone fromthe County.
Hof hei nz-Sm th owned property north of the Sim Property site,
whi ch was al so | ocated along the eastern side of Fannin Street.
As a result, Hofheinz-Smth and the HSA had control of nuch of
the property surrounding the Astrodone.

In conjunction with building the Astrodone, the County
acquired rights-of-way for streets leading to the stadium In
1961, the County Comm ssioners Court requested the consent of the

City to acquire one of those rights-of-way by extendi ng the




I ength of Fannin Street to Loop 610. The Cty Council approved
the I ocation and alignnment of the proposed street, and the | and
was purchased fromthe Trustees of the Hernmann Hospital Estate
and conveyed to the County for this purpose. The Hernmann
Hospital Estate right-of-way consisted of a 20.67 acre tract of
| and that was approximately 220 feet wide and 4100 feet in

| ength, running north-south alongside the Astrodone site. This
north-south right-of-way was bounded on the west by the Astrodone
and surroundi ng grounds, and on the east by several privately
owned properties (including the Hof heinz-Smth property and what
is now the Sim Property).

The deed granting the land to the County provided that the
property was being purchased with the intention of extending
Fannin Street “with such extension to run in a North-South
direction along the Eastern side of the Property descri bed above,
with the remai ni ng Western portion of said Property to be used
for street purposes or included in a park and stadiumsite |ying
al ong the West side of said Property.” Pursuant to this deed,
the County Comm ssioners Court issued an order on Decenber 11
1961, stating that “Harris County is to nove back the existing

fences to the newright of way line.”? Subsequently, Fannin

2 The district court found that “[a]fter exhaustive search
by the County and Sim, no |ater order of the Comm ssioners Court
was found that nodified in any way the alignnment of the Fannin
Street right of way described in the Hermann deed and the
comm ssioners order of Decenber 11, 1961.” Presunably, the
original location of the fence denotes the proper right-of-way
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Street was constructed as described in the deed on the eastern
side of the conveyed property, and fences were erected directly
abutting the Sim Property.

The origi nal maps acconpanying the County’s acquisition of
the right-of-way and describing the |location and al i gnnment of
Fannin Street could not be found, and, thus are not a part of the
record. The first site-specific docunent in the record is dated
Cctober 16, 1961, and was created when engi neers for the County
prepared a plat of the area depicting the land to be conveyed to
the County for the right-of-way. The plat showed the granted
land directly abutting the Sim property line. This plat,
however, was not a survey and did not include the exact |ocation
of Fannin Street within the right-of-way.

At sonme tinme after 1961, this plat was altered to include
the placenent of Fannin Street and al so, nost relevant for this
case, a strip of land set off fromthe eastern side of Fannin
Street lying in between the street and the adjoining private
properties. This five-foot by 3000-foot strip of land® is the
county “park” now at issue.

As drawn in the revised plat, the Fannin Street right-of-way

runs north-south, directly abutting the Hof heinz-Smth property.

l'ine.

3 Fromour review of the record, the 3000-foot neasure is
an apparent approximation that was adopted by the district court
and has been accepted by both parties.
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However, once past the southern boundary of the Hof heinz-Smth
property line, the right-of-way is shown to make a ni nety-degree
turn west for five feet, and then it continues south to the 610
Loop. The result is the creation of a five-foot strip of |and
that separates all of the property south of the Hof heinz-Smth
property from Fannin Street, but |eaves the Hof heinz-Smth
property directly abutting the Fannin Street right-of-way. No
description or reason is apparent for this offset, nor why the
of fset begins just south of the Hofheinz-Smth property.* This
pl at al so includes the words “l ocation questionable” drawn to
indicate the uncertain location of Fannin Street. There is no
revised date on the altered plat. The County contends that this
pl at depicts the correct |ocation of all relevant boundaries,
wth Fannin Street running north-south within the original right-
of -way and a thin county park on the east side also running
parallel to Fannin Street.

Fromthis uncertain beginning, the County’s “park” has
W t hst ood several |egal and adm nistrative challenges to its
exi stence and control. First, in 1964, Texaco, Inc. requested
access to Fannin Street fromproperty it owned on the corner of
Fannin and the 610 Loop. This request was submtted to the

County Comm ssioner and was then forwarded to the County

4 The result of the offset is that the Hof heinz-Snmith
properties are granted full access to Fannin Street, but al
properties south of the Hofheinz-Smth | and are deni ed access.
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Engi neer. For an unknown reason, the County Engi neer sought
approval from Hof heinz, as President of the HSA. Hofheinz stated
that the HSA was unal terably opposed to the access because the
strip of land east of Fannin was included in the original HSA
| ease of land for the Astrodone site and, therefore, was under
HSA's control. This assertion was factually erroneous because
HSA was never granted control of the land. However, Hofheinz' s
objection |l ed the County to deny Texaco access to Fannin Street.
Simlarly, in 1969, property owners sought a mandatory
i njunction against the County, requesting that the fence abutting
their properties be renoved to grant access to Fannin Street. A
t ake- not hi ng judgnent was affirnmed by a Texas court of appeals,
whi ch denied the property owners access across the County’s | and.

See Lovett v. County of Harris, 462 S.W2d 405, 408 (Tex. Cv.

App. —Houston [1st Dist.] 1970, wit ref’d n.r.e). The court
found that the erection of the fence was not an unconstitutional
taki ng under Texas | aw because the intervening strip of |and
separating the property owners from Fannin Street had not been
dedi cated for street purposes. See id.°®

Most recently, in 1984, Sterling B. McCall, Jr., the owner
of McCall Toyota, requested that he be allowed to keep a driveway
that had been built on his property which provided the property

wWth ingress and egress onto Fannin Street. This request was

5> The reasoning of the Lovett decision will be discussed
in detail infra.



deni ed by the County Conm ssioners Court, and McCall was required
to fence in the driveway to bl ock access to Fannin Street.

The area designated as a park has al so been subject to
encunbrances that over its history have hel ped define its status
and ownership. In 1974, Entex, a gas conpany, constructed a gas
l'ine running north-south along the east side of Fannin Street.
This gas line was buried inside the |and now clained as a park.
The district court found that “[n]o Conm ssioner’s Court O der or
ot her docunent can be found to show the County authorized an
easenent in the ‘park’ to Entex.” [In 1978, the Gty of Houston
approved a plan and constructed an eight-inch water |ine that
crossed the park. Again, the district court found no
Comm ssioners Court order authorizing the easenent across the
park for the water line. Finally, in 1993, the Metropolitan
Transit Authority of Harris County (“METRO') approved
construction of a sidewal k on the park property, running
al ongside the Sim Property. No approval was sought fromthe
County for an easenent.

Control of Fannin Street, itself, was ceded fromthe County
to the Gty of Houston in 1974. |In that year, the County renoved
Fannin Street fromits road | ogs.

From 1981 to 1984, Sim began acquiring property al ong

Fannin Street.® |In 1994, Sim submtted to the Gty a request

6 Sim owns Lots 1, 2, 3, and 4 in Block 68; Lots 1, 2, 3,
4, 5 and 6 in Block 69; Lots 1, 5 and 6 in Block 70 in Knight’s
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for driveway access fromits property to Fannin Street. Richard
Scott, the Technical Director/Cty Engineer of the Departnent of
Publ ic Wrks and Engineering for the GCty, responded that the
Cty “wuld be in a position to process [the] application, and
i kely approve it,” but for the fact that the County has cl ai ned
an interest in the strip of land. Sim then applied to the
County for access. This request was deni ed based on the
assertion that the County owned parkland | ocated between Fannin
Street and the Sim Property.

Sim sued the County in state court. Sim sought danages
and injunctive relief pursuant to Article 1, Section 17 of the
Texas Constitution and the Fifth and Fourteenth Amendnents to the
United States Constitution. In addition, Sim sought a
declaration that its land directly abutted the right-of-way of
Fannin Street. The County renoved the suit to federal court.
Sim filed a notion to remand, stating that its federal takings
claimwas not ripe. The district court did not rule on this
nmotion for remand. |In federal court, Sim added a 42 U S. C

§ 19837 substantive due process claim alleging that the County’s

Main Street Addition.
" 42 U.S.C. 8§ 1983 reads in relevant part:

Every person who, under col or of any statute, ordinance,
regul ation, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
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deni al of access to an adjoining right-of-way arbitrarily and
capriciously denied Sim a property interest established under
Texas | aw.

The district court held two conferences during which the
parties were required to submt all relevant docunents and
exhibits and to stipulate to the agreed facts. Both parties then
moved for partial summary judgnent based on this established
record.®

On August 26, 1998, the district court issued an
Interl ocutory Judgnent and an Opi ni on on Judgnent solely on the
i ssue of the existence of the park. The district court reserved
deciding the issue of damages or attorneys’ fees. The court
found in its Interlocutory Judgnent that: (1) “Harris County had

never established a park”; (2) “Harris County had no interest in

Constitution and |laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
proceedi ng for redress . :

42 U.S.C. § 1983 (1994).

8 The County raises a prelimnary challenge to the entry
of summary judgnent based on this stipulated record. W find no
merit in this challenge as it is well established that a district
court may enter summary judgnent after providing notice and
instructing the parties to submt all relevant evidence. See
Celotex v. Catrett, 477 U. S. 317, 326 (1986) (“[D]istrict courts
are wi dely acknow edged to possess the power to enter sunmary
j udgnents sua sponte, so long as the losing party was on notice
that she had to cone forward with all of her evidence.”). In
conference, the district court asked the parties to submt al
rel evant docunents and exhibits. It was fromthis evidentiary
basis that the district court decided to grant the request for
partial summary judgnent. W find no error in these actions.

10



an intervening 5-foot by 3,000-foot strip east of Fannin Street
and west of [the Sim Property] making illegal its interference
wth the owners’ relation to the Cty of Houston and Fannin
Street”; (3) “Harris County had ceded to the [C]ity of Houston
all of its right, title, and interest in the eastern-nost 100
feet of |and conveyed to it by the Hermann Estate”; and (4)
“[t]he City of Houston’s Fannin Street right of way abuts

directly and fully the west boundary of [the Sim Property].”

After the Interlocutory Judgnent, two hearings were held on
damages and attorneys’ fees. |In addition, Sim introduced
suppl enental evidence into the record involving the County’s
reasons for denying property owners access to Fannin Street. The
district court issued a Final Judgnent on April 21, 1999,
i ncorporating the Interlocutory Judgnent and addi ng that the
County was liable for $823,540 in danmges, $367,000 in attorneys’
fees, and $116,994.32 in expenses. On May 13, 1999, the district
court issued Supplenental Findings that: (1) the County
arbitrarily interfered with Sim’s property rights; (2) the
interference had no relation to a | egitinmate governnent al
interest; (3) the interference was an abuse of governnental
power; (4) the County persisted in defending its claimto the

park in bad faith and used the litigation to vex and oppress
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Sim; and (5) the County deliberately violated Sim’s rights
under the United States Constitution.?®

The County tinely appeals.

1. STANDARD OF REVI EW
W review a grant of summary judgnent!® de novo, applying
the sanme criteria used by the district court in the first

instance. See Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th

Cir. 1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th G

1994). Summary judgnent is proper “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party

® The County chal |l enges these Suppl emental Findi ngs as not
supported by the evidence. W disagree. Fromthe extensive
exhi bits and docunentary evidence submtted by both parties, the
district court could well establish a basis for liability. In
short, without proof that a county park ever existed, the
County’s justification for interfering wth Sim’s access to
Fannin Street fails, and becones an arbitrary and caprici ous act.
We, therefore, find no error in a danages award based on that
liability, and find no error in the Suppl enental Findings based
on the district court’s review of the evidence.

10 The County appeal s the Final Judgnent issued on Apri
21, 1999. Wile not designated as such, we interpret this Final
Judgnent as a final decision on summary judgnent resolving al
issues in favor of Sim. Sim had initially noved for partial
summary judgnent requesting a declaration that the County was
interfering wwth its property. The County cross-noved for
summary judgnent on this issue. The district court’s
I nterl ocutory Judgnent resolved the partial summary judgnent
motion in Sim’s favor. In its Final Judgnent, the district
court incorporated the Interlocutory Judgnent into its order and
resol ved all outstanding issues.
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is entitled to judgnent as a matter of law” Feb. R CQv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U S. 317, 323

(1986) .

I11. SUBJECT MATTER JURI SDI CTI ON
We exercise plenary review of a district court’s subject

matter jurisdiction. See Rutherford v. Harris County, Tex., 197

F.3d 173, 189-90 (5th Gr. 1999); Taylor-Callahan-Col man Counti es

v. Dole, 948 F.2d 953, 956 (5th Cr. 1991).

As a threshold matter, the County argues that the district
court | acked federal subject matter jurisdiction to decide the
case. W find that the district court had subject matter
jurisdiction by reason of Sim’'s § 1983 substantive due process
claim

In its Opinion on Judgnent, the district court provided
three grounds for its jurisdiction. First, the court found that
“[t]he facts pleaded state clains under the Texas Constitution to
whi ch no accommodative delay is due. . . . Watever the eventual
fate of Sim’s claimfor conpensation, Sim is entitled to use
this court’s authority to correct the county’s continuing non-
possessory interference with its land.” See Sim, 13 F. Supp. 2d
603, 605 (S.D. Tex. 1998) (citations omtted). Second, the

district court found that Sim had stated cl ai ns agai nst the

County under the Fourteenth Amendnent, the Cvil Rights Act of
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1866, and 42 U . S.C. § 1983. See id. As these clains are ripe
W t hout exhaustion of state renedies, the court found proper
jurisdiction. Finally, the district court held that Sim 1is
entitled to seek declaratory relief under both Texas and federal
law. See id.

The County correctly argues that the state | aw cl ains,
standi ng al one, do not provide federal jurisdiction. Further, we
agree that Declaratory Judgnent Act clains, wthout another basis
for jurisdiction, cannot support the district court’s

jurisdiction. See Lawson v. Callahan, 111 F.3d 403, 405 (5th

Cr. 1997) (“[I]t is well settled that [the Declaratory Judgnent
Act] does not confer subject matter jurisdiction on a federal
court where none otherw se exists.”). The County thus contends
that the only potential federal claimavailable to Sim is a
“takings” claimunder the Fifth and Fourteenth Anmendnents, and
that Sim has conceded that such a claimis not ripe for
review ' \While we agree that the takings claimis not ripe for
review, this argunent does not dispose of Sim’s suit because the
8§ 1983 substantive due process claimwas properly before the
district court.

In order to unpack the jurisdictional basis for the district

court’s holding, we revisit our recent decision in John Corp. v.

11 As stated, Sim opposed renoval to federal court on the
grounds that a ripe federal takings question was not presented
for adjudication. See WIlianson County Regional Planning Conmin
v. Hamilton Bank, 473 U S. 172, 199 (1985).
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Gty of Houston, 214 F.3d 573, 582 (5th Cr. 2000), in which we

hel d that substantive due process clains alleging deprivations of
property are not necessarily subsuned under the Takings C ause.
As this is precisely the issue raised by the County, we find John

Corp. to be dispositive as to the question of jurisdiction.

John Corp. recogni zed that “[i]ndividuals may | ook to
several constitutional provisions for protection against state
action that results in a deprivation of their property.” [d. at
577. One of those provisions is the substantive due process
conponent of the Fourteenth Amendnent whi ch guarantees that
i ndi viduals shall not be deprived of their property w thout due

process of law. See U S. Const. anmend. XIV, 8 1; see also John

Corp., 214 F.3d at 577 (“Substantive due process, by barring
certain governnent actions regardless of the fairness of the
procedures used to inplenment them [] serves to prevent

gover nnental power from being used for purposes of oppression.”
(alterations in original) (citations and internal quotation marks
omtted)). Another provision is the Takings Cause of the Fifth

Amrendnment . See U. S. Const. anend. V: see also John Corp., 214

F.3d at 577; Sanmad v. Gty of Dallas, 940 F.2d 925, 933 (5th

Cr. 1991) (“The Takings C ause of the Fifth Anendnent directs
that ‘private property [shall not] be taken for public use,

W t hout just conpensation.’ The Suprenme Court has held that the
clause applies to the states through the Fourteenth Anendnent.”

(citations omtted)). |In the instant case, once Sim had its
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case renoved to federal court, it explicitly pled a due process
claim recognizing that it did not have a takings claim??

Nevert hel ess, the County argues that we nust decide this
case under the Takings C ause because “[w here a particul ar
Amendnent ‘ provides an explicit textual source of constitutional
protection’ against a particular sort of governnent behavior,
‘“that Anendnent, not the nore generalized notion of ‘substantive
due process,’ nust be the guide for analyzing these clains.”

Albright v. diver, 510 U S. 266, 273 (1994) (quoting G aham v.

Connor, 490 U. S. 386, 395 (1989)). Again, John Corp. controls

our analysis. W take no issue with the principle inherent in

the Suprenme Court’s Al bright/ G aham anal ysis; however, in the

i nstant case, we find a takings anal ysis does not exhaust Sim'’s

constitutional clains. John Corp. found that under

Al bright/ G aham a nore explicit provision does not necessarily

preenpt due process protections, and that substantive due process
clains can survive a rel ated takings argunent:

Thi s does not nean, however, that the applicability of the
nmore explicit provision pre-enpts due process protections.

2 Sim’'s precise claimis that the County arbitrarily
interfered with its property rights, not that the County sought
to acquire or regulate the use of the property. Sim argues that
inthe forty-year history of this strip of |land, the County never
tried to “take” the Sim Property in a constitutionally
significant sense, but rather abused its power to frustrate
Sim’'s rightful use of that land. Simlarly, the County did not
seek to condemn Sim’'s right of access to the property in an
i nverse condemmation action. The County has sinply wongfully
interfered with Sim’s right of access for no legitimte public
pur pose.
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See [County of Sacranento v.] Lews, 523 U S. 833, 842-44
(1998); [United States v.] Janes Daniel Good Real Property,
510 U. S. 43, 49 (1993) (“W have rejected the view that the
applicability of one constitutional anendnent pre-enpts the
guarantees of another.”). Mreover, it is clear that a
particular action may inplicate nore than one constitutional
protection. See Soldal [v. Cook County, IIl.], 506 U S 56
70 (1992) (“Certain wongs affect nore than a single right
and, accordingly, can inplicate nore than one of the
Constitution’s commands. \Were such nultiple violations are
alleged, we are not in the habit of identifying as a
prelimnary matter the clainms ‘dom nant’ character.

Rat her, we exam ne each constitutional provision in turn.”).
Thus, sinply because an explicit provision applies does not
mean that that provision nakes inapplicable all substantive
due process protections. See Al bright, 510 U S. at 288
(Souter, J., concurring) (suggesting that due process is
reserved for “otherwi se honel ess substantial clains”).

John Corp., 214 F.3d at 582.% Qur limted holding in John Corp.

is simlarly limted here; we find only that when a state
interferes with property interests, a substantive due process
claimpmy survive a takings analysis and, therefore, provide
jurisdiction for a federal court.

As alleged, there exists illegitinmte governnental conduct
that has deprived Sim of its property rights for the benefit of

private interests. Because Sim submtted sufficient evidence to

13 The recognition that the Taki ngs C ause does not
subsune all substantive due process clains does not end the
ri peness inquiry. There also nmust be a final decision fromwhich
to appeal. As we stated in John Corp., “a careful analysis nust
be undertaken” to determne if there has been a final decision,
the I ack of which would render the claimnot ripe. 1d. at 584
(“I'f the Court considered the claimto be a due process, rather
than a takings claim the absence of a final decision still made
that claimunripe.”). As the County’ s decision to claim
ownership of the park has been final for over forty years, and
was in 1994 the justification for denying Sim access to Fannin
Street, we are persuaded that a final decision has been nade.
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support its 8 1983 substantive due process claimbased on an
allegedly arbitrary and unlawful attenpt to interfere with
private property rights, we reject the County’s argunent that the

district court did not have federal subject matter jurisdiction.

V. SUBSTANTI VE DUE PROCESS
The determ nation that the district court had jurisdiction
to decide the federal question of substantive due process,
however, does not resolve the nerits of Sim’'s claim Qur review
of the County’s actions nust be neasured against the deferential
“rational basis” test that governs substantive due process. See

FM Prop. Operating Co. v. Gty of Austin, 93 F.3d 167, 174 (5th

Cr. 1996) (“[QGovernnment action conports with substantive due
process if the action is rationally related to a legitinate
governnental interest.”). “Wether this ‘rational relation’ in
fact exists is a question of |aw that we review de novo.” Hidden

Gaks Ltd. v. Gty of Austin, 138 F.3d 1036, 1044 (5th Gr. 1998).

“A violation of substantive due process, for exanple, occurs
only when the governnent deprives soneone of |iberty or property;
or, to use the current jargon, only when the governnent works a
deprivation of a constitutionally protected interest.” Brennan
v. Stewart, 834 F.2d 1248, 1257 (5th G r. 1988) (i nternal

quotation marks and citations omtted); see also DeBlasio v.

Zoning Bd. of Adjustnent, 53 F.3d 592, 601 (3d Cir. 1995) (“[I]n
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the context of land use regulation, that is, in situations where
t he governnental decision in question inpinges upon a | andowner’s
use and enjoynent of property, a land-owning plaintiff states a
subst antive due process claimwhere he or she alleges that the
decision limting the intended | and use was arbitrary or
capricious.”).

Subst antive due process analysis is appropriate only in
cases in which governnent arbitrarily abuses its power to deprive
i ndividuals of constitutionally protected rights. Therefore,
recogni zing that reliance on substantive due process nust be

taken with the “utnost care,” Collins v. City of Harker Heights,

503 U. S 115, 125 (1992), we enphasi ze the particularly odd
factual situation in this case, and the I ength and degree of
gover nnent al abuse and, thus, limt our holding to the type of
bl at ant governnental interference with property rights that is

now before us.

A. The Constitutional Ri ght at |ssue

To prevail on a substantive due process claim Sim nust
first establish that it held a constitutionally protected
property right to which the Fourteenth Anendnent’s due process

protection applies. See Spuler v. Pickar, 958 F.2d 103, 106 (5th

Cr. 1992) (citing Baker v. MCollan, 443 U S. 137, 146-47

(1979)); see also Hidden Oaks, 138 F.3d at 1046 (“In order to

assert a violation of this amendnent, one nust at | east
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denonstrate the deprivation of a protected property interest

est abl i shed t hrough sone i ndependent source such as state |aw.”
(internal quotation marks and citations omtted)). The nature of
the property interest therefore nust be determ ned by Texas | aw.

See Spuler, 958 F.2d at 106; see al so Hi dden OGaks, 138 F. 3d at

1046 (“Under this analysis, the hallmark of property . . . is an
i ndividual entitlenent grounded in state |law, which cannot be

renoved except for cause.” (internal quotation marks and
citations omtted)).

Under Texas law, this first issue is resolved in Sim’s
favor. “It is the settled rule in this state that an abutting
property owner possesses an easenent of access which is a
property right; that this easenent is not limted to a right of
access to the systemof public roads; and that dimnishnment in

the value of property resulting froma |oss of access constitutes

damage.” State v. Heal, 917 SSW2d 6, 9 (Tex. 1996) (i nternal

quotation marks omtted) (quoting DuPuy v. Cty of WAco, 396

S.W2d 103, 108 (Tex. 1965)); see also Gty of Beaunont v. Marks,

443 S. W 2d 253, 255 (Tex. 1969) (“It is well settled that
abutting property owners . . . have certain property rights in
existing streets and highways in addition to their right in
common with the general public to use them Cenerally, the nost
i nportant of these private rights is the access to and fromthe

hi ghway or street.”); State v. Meyer, 403 S.W2d 366, 370 (Tex.

1966); Lethu Inc. v. Gty of Houston, 23 S.W3d 482, 485 (Tex.
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App. —Houston [1st Dist.] 2000, no pet.); State v. Northborough

ar., Inc., 987 S.W2d 187, 190 (Tex. App.—+Houston [14th D st.]

1999, pet. denied). As the district court found, “Sim’s western
boundary is the sanme as the Hermann- Fanni n-County-City eastern
boundary; they abut by definition.” Therefore, if Sim is
correct in its assertion that no park exists or has ever existed,
its property unquestionably abuts the Fannin Street right-of-way,
and the County’s interference wwth this access is a violation of

Texas | aw. 4

14 The County’'s interference with Sim’'s property right of
access to the abutting street also provides reason for rejecting
anot her of the County’s procedural argunents — nanely that the
statute of limtations bars Sim’s claim Under Texas |aw,
“limtations is not a defense to an action to abate a conti nui ng
nui sance.” Stein v. H ghland Park Indep. Sch. Dist., 540 S. W 2d
551, 554 (Tex. G v. App.—TFexarkana 1976, wit ref’'d n.r.e.); Gty
of Dallas v. Early, 281 S.W 883 (Tex. G v. App.-—ballas 1926,
wit dismid). W agree with the district court that Sim has
al l eged a continuing nui sance, asking for abatenent and danages
of its denial of access to an abutting street. “A continuing
nui sance is a condition of such character that it may continue
indefinitely.” Jamail v. Stonel edge Condo. Omers Ass’n, 970
S.W2d 673, 676 (Tex. App.-Austin 1998, no pet.) (citing 66
C.J.S. NusaNCE 8§ 4 (1950)). “A private nuisance is a
nontrespassory invasion of another’s interest in the private use

and enjoynent of land.” 1d. (citing RESTATEMENT ( SECOND) OF TORTS
8§ 821D). In the instant case, the denial of access unreasonably
interferes with the rights of property owners. It is therefore a

private, continuing nui sance under Texas |aw, which precludes the
statute of limtations defense asserted by the County.

The district court did recogni ze, however, that “limtations
may bar the recovery of damages that accrued nore than two years
before suit”. Sim, 13 F. Supp. 2d at 606; see also Stein, 540
S.W2d at 554 (“[A] ppellant [would not] be barred fromrecovery
of damages for injuries suffered during the two years i medi ately
prior to filing of her suit.”). Fromour review of the record,
it appears that the district court limted its determ nation of
damages to damage occurring within this tinme period. 1In the
Cct ober 29, 1999, hearing on danages, the district court nade
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B. The Substantive Due Process Violation

Satisfied that the County’'s bl ockage of access inplicates a
constitutionally protected property right, we nust ask next
whether this denial is rationally related to a legitinmte

governnental interest. See FMProp., 93 F. 3d at 174. *“The

question is only whether a rational relationship exists between
the [policy] and a conceivable legitimte objective. |If the
gquestion is at |east debatable, there is no substantive due
process violation.” 1d. (alteration in original) (citations
omtted). Even under this |low threshold, we are unpersuaded that
a rational basis exists to justify the County’s interference with
Sim’'s property rights.

In brief, it is apparent fromthe record that the County
cannot denonstrate that a five-foot park ever existed in between
Fannin Street and the Sim Property. Further, we can ascertain
no rational reason for the County to deny abutting owners access
to the street when the City of Houston now has conpl ete
jurisdiction over Fannin Street. Mst troubling, however, the
record reflects what the district court found to be an
illegitimate plan to benefit the private interests of Hof heinz-
Smth whose properties were financially benefitted by the deni al

of access to the other properties abutting Fannin Street. As

reference to a four-year tinme-franme for damages. As the original
suit was filed in 1996, the 1999 determ nation of a four-year
time period fits well within the statutory tinme limt for
recovering damages.
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wi Il be discussed in detail below, the evidence denonstrates that
the County acted arbitrarily in inventing a park and, thus, acted
Wi thout a rational basis in depriving Sim of a constitutionally
protected interest.

The di spositive question in this case is whether or not
there ever was a park. The district court found that the County
had never established a park. W agree.

First, the County has failed to provide any official
docunent ati on of the existence of a park. None of the five
surveys included in the record shows any sign of a county parKk.
The 1978 survey prepared by R A Peyton & Associates for the Cty
of Houston shows an eight-inch water main crossing Fannin Street
W thout reference to an intervening county park. The 1988 survey
prepared for the Holly Hall Home for the Retired, |ocated north
of the Sim Property does not show a park. The 1991 survey
prepared by the South Texas Surveying Associates Inc. shows
Sim’'s property directly abutting Fannin Street. The 1993 survey
prepared by PGAL Engi neering for METROin order to install a
sidewal k on the strip nmakes no nention of a county park
Finally, in 1996, Karen Rose Engi neering & Surveying conpleted a
survey that shows the east line of the Fannin Street right-of-way
and the Sim property line to be the sane. Al of the above
surveys were signed and seal ed by regi stered professional

surveyors.
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These surveys al so support Sim’'s claimthat the Fannin
Street right-of-way has always abutted the eastern properties,
including the Sim Property. The district court found that the
Her mann Hospital Estate deed determ ned the proper boundaries of
the right-of-way. The deed provided that the Fannin right-of-way
woul d run al ong the east side of the Astrodone property with “the
remai ni ng western portion of said Property to be used for street
purposes or included in a park and stadiumsite lying along the
West side of said Property.” Under this deed, no parkland was
reserved on the east of Fannin Street, and the right-of-way
apparently was intended to extend to Sim’s property line. No
County Comm ssioners order changed this initial understandi ng of
the right-of-way.*® |In fact, this understandi ng was confirned
when the County noved back the fences to the existing property
line abutting what is now Sim’'s property.

In contrast, the sole descriptive evidence presented by the
County was the altered version of the 1961 unsi gned and
unofficial plat. The altered version of the plat is of limted
persuasi ve authority because it provides no infornmation about the

purpose or date of the alteration, and includes the | anguage

1 As the district court recognized, “A county can act only
t hrough an official ‘conm ssioners court order’ to alter a
t horoughfare.” Sim, 13 F. Supp. 2d at 607 (citing TEX. TRANSP.
CooE ANN. 8 251.051(b)(2) (1996), which states in relevant part:
“A unani nous vote of the conmm ssioners court is required . . . to
alter a public road, except to shorten it end to end.”). The
County has not provided any subsequent Comm ssioners Court order
suggesting that the Fannin Street right-of-way was ever altered.
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“l ocation questionable” to denote the uncertain placenent of
Fannin Street. Wthout sone justification for why a five-foot
setoff was created just south of the Hofheinz-Smth | and,
conveniently blocking all of the other property owners, we are
conpelled to find that this plat cannot carry the burden of
establishing the County’s park

The County also relies on Lovett v. County of Harris, a

Texas Court of G vil Appeals case that decided an earlier dispute
about this strip of land. See 462 S.W2d 405 (Tex. Cv.

App. —Houston [1st Dist.] 1970, wit ref’d n.r.e.). As a
procedural matter, we find that the County has waived this issue
for purposes of res judicata as it inexplicably failed to raise
this argunment until six nonths after the district court’s

Interl ocutory Judgnent and three years after the initial
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conpl aint.® However, as the case provides a di scussion about
the disputed | and, we address its reasoning.

Lovett involved a suit by | andowners whose property
over | apped sone of the current Sim Property. These |andowners
sought a mandatory injunction against the County to renove a siXx-
foot chain-link fence, which ran along the property |line and
separated the Fannin Street right-of-way and their properties.
See id. at 406. The court denied the request for an injunction
finding that: (1) Fannin Street did not abut the | andowners’
property; (2) a 16.6 foot strip of land intervened between Fannin
Street and the | andowners’ property; (3) neither the deed nor the

City of Houston had dedicated the 16.6 feet of |and as being used

1 Neverthel ess, the County contends that res judicata bars
Sim’'s claimbecause this prior state court judgnent supports the
County’s ownership of the strip of land. Again, we need not
reach the nerits of this claim because the County failed to
raise this issue as an affirmative defense.

“Res judicata is an affirmative defense which is considered
wai ved if not specifically pleaded in the answer or in an anended
answer permtted under FED. R CQv. P. 15(a).” Banc One Capital
Partners Corp. v. Kneipper, 67 F.3d 1187, 1199 (5th Gr. 1995);
Mbzingo v. Correct Mg. Corp., 752 F.2d 168, 172 (5th Cr. 1985)
(“[Rles judicata, and hence coll ateral estoppel, is an
affirmati ve defense which if not pled is considered waived.”).
District courts, of course, have discretion to allow | ate
anendnents “when no prejudice would result to the other party,
and the ends of justice so require.” See Mdzingo, 752 F.2d at
172. Qur review is under an abuse of discretion standard. See
Morgan Guar. Trust Co. v. Blum 649 F.2d 342, 345-46 (5th Gr.
Unit B July 1981).

In the instant case, the County did not raise the defense
until three years after the original suit was filed and nore than
six nonths after the district court resolved the liability issues
inits Interlocutory Judgnent. W find that the district court
did not abuse its discretion in denying the County’s res judicata
def ense.
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for street purposes; and (4) there was no taking of |and under
Article I, Section 17 of the Texas Constitution. See id. at 406-
07.

This hol ding, while seem ngly supportive of the County’s
claim fails to carry the argunent. First, we note that the
Lovett court affirmed the |ower court’s decision which, as the
Lovett court noted, did not include any findings of fact or
concl usions of law ! Second and nore inportant for our
pur poses, no show ng was nmade that any county park existed, or
even that the County argued that a park existed on the land. Al
that Lovett proves is that, as of 1970, the County held ownership
to the eastern part of Fannin Street, a conclusion with which al
parties agree. Third, the Lovett decision supports the
contention that the Fannin Street right-of-way (if not the
street) extended to the boundary of the Sim Property. As this
is where the disputed fence was placed, it is apparent the county

| and abuts the Sim Property. Finally, the state |aw takings

17 The Lovett court stated:

The appel lants, as novants in the trial court, had the
burden of proof. No findings of fact or conclusions of |aw
were requested or nade, so we cannot say that the trial
judge necessarily held with respect to all of these matters
as the points of error assert that he did. Hi s decision my
wel | have been based, in part, on the appellants’ failure to
sustain their burden of proof as to sone of their

al | egati ons.

Lovett, 462 S.W2d at 407.
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holding is irrelevant to our analysis involving the existence of
a substantive due process violation.

Even accepting the factual findings of the Lovett court, the
issue left open is what happened to the 16.6 foot strip once the
County yielded jurisdiction over Fannin Street to the Gty of
Houston in 1974. It is undisputed that Fannin Street was ceded
to the Cty, but there is no record that in doing so, the County
retained an interest in a remining five-foot strip of |and.
Once the Gty of Houston took responsibility for the street and
t he acconpanying traffic and nai ntenance responsibilities, we are
hard pressed to find a reason for the County’s retention of five
feet out of the original 16.6 feet of | and.

Furthernmore, the County’s claimthat a park has al ways
existed is belied by the fact that the park has not been treated
as such by the County. City gas lines, water lines, and a
sidewal k were all constructed on the park w thout receiving
proper authorization or an easenent fromthe County. As the
district court found in its “Chronol ogy”:

The County and Sim |Investnent agree that the County cannot

sell or otherw se encunber its park |and unless the

encunbrance i s approved by Conm ssioners Court Order with

public notice under a state statute. The County and Si m

| nvest nent agree that no Comm ssioners Court Order can be

found aut hori zi ng Entex, Houston, or METRO to construct

facilities on the property and further, that there is no
evi dence that the County conplied with the statutory notice

requi renents to convey an interest in this property to
Entex, the Cty, or METRO
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Sim, 13 F. Supp. 2d at 611-12. Further, owners of other
properties along Fannin Street have developed their land in a
manner that denonstrates that no park exists. For exanple, the
owners of the Holly Hall tract north of the Sim Property al ong
Fannin Street devel oped their property with a twenty-five foot
setback fromthe street, pursuant to |ocal ordinance. This
twenty-five foot setback would not have been necessary if a five-
foot park intervened between the street and the property.

Fromthe foregoing, we agree with the district court that
“Harris County has no interest in an intervening 5-foot by 3, 000-
foot strip east of Fannin Street and west of Knight’'s Main Street
Addition [the Sim Property] and Holly Hall property, making
illegal its interference with the owners’ relation to the Cty of
Houston and Fannin Street. . . . [and] Harris County has ceded to
the city of Houston all of its right, title, and interest in the
eastern-nost 100 feet of |and conveyed to it by the Hernmann
Estate.” Sim, 13 F. Supp. 2d at 612.

Measured agai nst the rational basis test, a nonexistent park
used by County officials to interfere with private property
interests is clearly arbitrary, capricious, and violative of due
process. “While the ‘rational basis’ standard is the | east
demandi ng test used by the courts to uphold [governnental ]

action, it is not ‘toothless.”” Berger v. Cty of Muyfield

Hei ghts, 154 F.3d 621, 625 (6th G r. 1998) (quoting Mthews V.

Lucas, 427 U. S. 495, 510 (1976)). More danmaging to the County’s
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argunent, the only basis in the record to explain the County’s
interference with access appears to be that - as the district
court recognized - this inpedinent woul d benefit the privately
hel d Hof hei nz-Sm th properties and the HSA

The record clearly suggests that creation of a park worked
to enhance the value of the Hofheinz-Smth properties.® As the
district court found, “interestingly, that ridicul ously narrow
park limts the access of only those property owners who would
conpete with the Hof heinz-Smth interests.” Sim, 13 F. Supp. 2d
at 607. Proof of this influence began in 1964 when the County
deni ed Texaco the right of access to Fannin Street on the basis

of Hof heinz’s objection. Furthernore, we note that the original

8 Two letters included in the record from County officials
support the understanding that the County had interfered wth the
private property owners to benefit Hof heinz-Smth and the HSA. A
March 14, 1985 |etter from Richard Doss, County Engi neer for the
County, to El Franco Lee, Conm ssioner, stated in relevant part,

[T]he lots . . . were denied access to Fannin Street to
prevent the establishnment of businesses that could
concei vably conpete with the stadi umoperation. Surely,
before any perm ssion were granted the Houston Sports
Associ ation shoul d be consult ed.

Simlarly, an August 20, 1991 letter from R cardo Ri vero,

Techni cal Assistant, to County Engi neer Terry A. Anderson
reiterated this understanding, “[T]he lots and streets in Knights
Main Street Addition [the Sim Property] were denied access to
Fannin Street to prevent the establishnment of businesses which
concei vably woul d conpete with the operation of the Done
stadium” \Wiile we recogni ze that these letters are not binding
on the County, they are probative, supporting the district
court’s Supplenental Finding that “[t]he [County’s] interference
had no relation to a legitimte governnental responsibility of
the county whet her characterized as public health, safety, or
general welfare.”
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request to gain access to the street was deni ed not because of
the County’s own claimto the land or an assertion of a park, but
because of Hof heinz’'s erroneous assertion that HSA owned the
strip of |and.

That the County acted to benefit solely private interests
does not necessarily denonstrate a substantive due process
violation. For substantive due process purposes, “the true
purpose of the [policy], (i.e., the actual purpose that may have
notivated its proponents, assumng this can be known) is
irrelevant for rational basis analysis.” EMProp., 93 F. 3d at
174. However, the County failed to put forth any alternative
rational basis for the continued interference with private
property rights.'® Certainly in 1994, twenty years after the

County had ceded control over Fannin Street to the Gty of

19 We note that a second letter fromRichard Doss to E
Franco Lee on Novenber 14, 1985, provides a m xed private/public
reason for the denial of access, and cones the closest to proving
a legitimte reason for the denial of access. |In that letter,
Doss di scusses the fence that abuts the Sim Property: “The fence
was erected to minimze interruption to traffic on Fannin en
route to the stadiumand to prevent business conpetition with the
stadium” \Wile the latter purpose is clearly illegitinmate
(benefitting purely private interests), the fornmer could offer
the requisite “rational” justification for inpeding access. The
flaw, however, is that this letter only addresses the fence
abutting the Sim Property, and nakes no nention of an
intervening county park. As all parties have conceded that the
County once owned the eastern property up to the Sim property
line, this letter does little to denonstrate that a park existed
and, in fact, seens to support Sim’s theory that the right-of-
way has al ways abutted its property. The question we cannot
answer is what legitimate interest the County had in maintaining
that fence nore than a decade after it had ceded control of the
Fannin Street right-of-way to the Gty of Houston.
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Houston, there was no rational basis for bl ocking access to the
street. Once jurisdiction shifted to the Gty, whatever
interests in maintaining traffic control or other governnenta
responsibilities that could be hypothesized to justify
interference with access to Fannin Street disappear. Wthout a
park and without a rational basis for inpeding access, the
County’s argunents fail to survive even a rational basis review.
We, therefore, affirmthe district court’s findings that the
County acted arbitrarily and without a legitinmte governnent al
purpose. W hold that the invention of a park solely to deny
private property holders | awful access to an abutting street is
an abuse of governnental power, which on this peculiar factual
foundation rises to the level of a substantive due process
violation. Having successfully pled a deprivation of a
constitutional right under §8 1983, Sim is entitled to the relief

granted by the district court.

V. ATTORNEYS FEES
It is undisputed that attorneys’ fees are provided under 42
U S.C § 1988 for litigants who successfully bring 8 1983 cl ai ns.
See 42 U.S.C. § 1988 (“[T]he court, inits discretion, may all ow
the prevailing party . . . a reasonable attorney’ s fee as part of
the costs.”). “W review a district court’s award of attorneys’

fees for abuse of discretion, and its factual findings relating
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to the award of attorneys’ fees for clear error.” Freiler v.

Tangi pahoa Parish Bd. of Educ., 185 F.3d 337, 348 (5th Cr

1999). Having found that Sim has proven a successful 8§ 1983
cl ai m predi cated on substantive due process, we agree that Sim
is entitled to receive attorneys’ fees.?

However, we find that the district court abused its
discretion in awardi ng attorneys’ fees based on | egal work not
provided in furtherance of Sim’s 8§ 1983 claim \Wile the record
does not permt us to determ ne precisely what factors were
controlling in the court’s determ nation of the fee, our reading
of the record |eads us to be concerned that Sim’'s state court
| egal fees which preceded its anmended 8 1983 suit?' were included
in the cal cul ation.

This court has held that attorneys’ fees resulting from
state court litigation that does not seek to enforce federal
constitutional rights, but which does precede a successful § 1983
suit, are not attorneys’ fees contenplated by § 1988. See

Brantley v. Surles, 804 F.2d 321, 325 (5th Gr. 1986). This

concl usi on necessarily follows fromthe purpose of 8§ 1988, which

is to enforce 8 1983 or other federal civil rights statutes. O

20 1t is apparent fromthe record that, in considering the
award, the district court explained its reasons for the award and
conplied with the requirenents of Johnson v. Georgia Hi ghway
Express, 488 F.2d 714, 717-19 (1974). Qur sole concern is the
tinmetabl e used to judge the attorneys’ fees.

2l As stated, Sim'’'s 8§ 1983 claimwas first raised in its
Novenber 18, 1996, first anended conpl ai nt.
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course, where a state proceeding is a necessary prelimnary
action to the enforcenent of a federal claim these attorneys’
fees may be available in sonme circunstances, subject to the

di scretion of the district court. See Redd v. Lanbert, 674 F.2d

1032, 1037 (5th Gr. 1982); see also Barrow v. Falck, 977 F.2d

1100, 1104 (7th Gr. 1992) (“Section 1988 permts a court to
shift to defendant only those |l egal fees incurred in proceedi ngs
to enforce a few |listed federal statutes. Wen proceedings in
state courts or agencies are part of the enforcenent of 8§ 1983,

then tinme reasonably devoted to themis conpensable.” (citing New

York Gaslight Cub, Inc. v. Carey, 447 U. S. 54, 71 (1980))).

Sim brought its initial suit in state court and did not
allege a 8 1983 violation. Wthout a denonstration that this
state suit was part of the enforcenent of the § 1983 claim | egal
fees relating to that litigation cannot be recovered under
§ 1988. Following Brantley, we find that the state suit was not
a part of the enforcenent of 8§ 1983, and therefore, attorneys’
fees relating to the state action are not recoverable. See
Brantley, 804 F.2d at 325.

We are also concerned that the district court may have based
its award on a record that includes billing reports of Sim’s
counsel dating back to 1990, well before the state and federal
lawsuits were initiated. These records, and the district judge’'s
assertion at the hearing on attorneys’ fees that counsel had
wor ked on the case for six years, conpels us to find that the
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district court may have awarded an incorrect anount of attorneys’
fees. Further, the district court apparently calcul ated the
attorneys’ fees with interest based on a tine frane that may have
i ncluded the state court proceedings. Because we find that the
district court abused its discretion in considering attorneys’
fees not related to the § 1983 action, we vacate the original
award and remand it for reconsideration.

Havi ng prevailed on appeal, Sim is entitled to |egal fees
for the appeal. On remand, we al so ask the district court to

deci de on a reasonable fee.?

VI . CONCLUSI ON
For the above stated reasons, we AFFIRM the judgnent of the

district court in all respects, except for the award of

2 W find no nerit in the County’s argunent that the
district court exceeded its authority in awardi ng expert w tness
fees. W review awards of expert fees under an abuse of
di scretion standard. See Holnes v. Cessna Aircraft Co., 11 F. 3d
63, 64 (5th Cr. 1994). The district court found in its
Suppl enental Findings that “the county persisted in defending its
wrongful interference claimin bad faith; long after title
questions had been clearly answered fromthe county’s own
records, it used this litigation to vex and oppress Sim .” Under
Al yeska Pipeline Service Co. v. Wlderness Society, courts may
award expert fees in excess of the statutory limtations when
“the losing party has ‘acted in bad faith, vexatiously, wantonly,
or for oppressive reasons.’” 421 U S. 240, 258-59 (1975); see
also United States ex rel Wallace v. Flintco Inc., 143 F.3d 955,
972 n.14 (5th Gr. 1998). The district court found that the
County acted vexatiously and oppressively, and fromthe record,
we cannot conclude that such a finding was an abuse of
discretion. W therefore affirmthe award of expert fees.
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attorneys’ fees, which we VACATE and REMAND for further

consi deration consistent with this opinion.
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