UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20537

SYLVI A MANNI NG, EXECUTOR OF THE ESTATE OF HOUGHTON H. WEST,

Pl ai ntiff-Appellant,

VERSUS

AUDREY ALLI SON HAYES, ET AL,
Def endant s,
AUDREY ALLI SON HAYES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

May 19, 2000
Before EMLIO M GARZA, DeMOSS, and STEWART, Circuit Judges.

DeMOSS, Circuit Judge:

In this insurance dispute, the estate of a deceased ERI SA pl an
participant and the decedent’s ex-wife are battling over the
proceeds to an ERI SA plan providing life insurance benefits. The
district court granted summary judgnent in favor of Defendant-
Appel | ee Audrey Allison Hayes, who is both the decedent’s ex-wife

and the nanmed beneficiary under the policy. Plaintiff-Appellant



Sylvia Manning, in her capacity as executor of the estate of
Houghton H West, appeals. W affirm although for reasons that
are substantially different than those enployed by the district
court.

| .

On February 15, 1993, UNUM Life Insurance Conpany of Anerica
issued a life insurance policy to Houghton H West through his
enpl oyer, the Amherst Securities G oup. On Decenber 22, 1994, West
and Audrey Allison Hayes, in light of their inpending marriage,
executed a prenuptial agreenent titled the Separate Property
Preservation and Definition Agreenent. As suggested by the title
of the docunent, the primary purpose of the agreenent was to define
t he substantial separate assets held by both West and Hayes, and to
menorialize their agreenent that neither party had or woul d have an
equitable or legal interest in property separately owned by the
other. The agreenent provided that, in the event the marri age was
term nated, neither party woul d assert any clai mfor such things as
rei mbursenent, aid, confort, or support and naintenance, and
further, that neither party woul d assert any claimin accounts held
solely in the nane of the other. The agreenent recognized that
comunity property woul d be acquired during the marriage, primarily
from earnings, and that such property would be subject to a just
and equitable distribution. Finally, the agreenent contained

representations that each party would attenpt to avoid comm ngling



comunity property with separate property or the proceeds of
separate property owned by the other. Al t hough the agreenent
i ncl uded a non-exhaustive list of each of the parties assets, the
agreenent nmade no nention of enployee benefits or insurance
proceeds generally, or the Unumpolicy in particular.

Five days later, on Decenber 27, 1994, Wst and Hayes were
marri ed. Al nost one year later, on Decenber 15, 1995, West
vol untarily desi gnated Hayes as the beneficiary on the Unumpoli cy.
West did not designate any alternative beneficiaries.

Six nonths later, on June 26, 1997, Wst and Hayes were
divorced. There were no children born to the marriage. The fina
divorce decree holds that “no comunity property other than
personal effects has been accunulated by the parties,” and that
such property is “awarded to the party having possession.” The
decree then states that the foregoing division was “nade pursuant
to the terns of the Separate Property Preservation and Definition
Agreenent.” The divorce decree does not otherwise refer to the
terms of that or any other agreenent concerning the division of
property or refer specifically to the Unum policy.

Less than one nonth later, on July 29, 1997, Wst died of
pancreatic cancer. After West’'s death, Hayes clainmed benefits as
the nanmed beneficiary of the Unumpolicy. Wst’'s estate disputed
Hayes’ entitlenent to those benefits, arguing that Texas Famly
Code 8§ 9.301 required the proceeds to be paid to the estate. Texas
Fam |y Code 8§ 9.301 provides, in relevant part:
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(a) If a decree of divorce or annulnment is rendered after an
i nsured has designated the insured’ s spouse as a beneficiary
under a life insurance policy in force at the tinme of
rendition, a provisioninthe policy in favor of the insured’ s
former spouse is not effective unless:

(1) the decree designates the insured’ s forner spouse as the
benefi ci ary;

(2) the insured redesignates the forner spouse as the
beneficiary after rendition of the decree; or

(3) the fornmer spouse is designated to receive the proceeds in
trust for, on behalf of, or for the benefit of a dependant of
ei ther fornmer spouse.

The di spute between West’s estate and Hayes was not settl ed,
and in February 1998, Manni ng sued Hayes and Unum on behal f of the
estate in Texas probate court, seeking a declaratory judgnment that
the estate was entitled to the proceeds. Unumrenoved on the basis
of ERI SA preenption. See Enpl oyee Retirenent |ncone Security Act,
29 U.S.C. §8 1001 et seq. Shortly thereafter, Unumi nterpl eaded the
proceeds of the policy into the registry of the district court and
was di sm ssed, |eaving only Manning, on behalf of the estate, and
Hayes as parties to the suit.

I n Novenber 1998, both Manning and Hayes noved for sunmary
judgnent. Manning argued that this Court’s opinion in Brandon v.
Travelers Ins. Co., 18 F.3d 1321 (5'" Gir. 1994), which dealt with
simlar facts, adopted Texas Famly Code 8§ 9.301 for purposes of
the federal common |aw applicable in simlar ERI SA actions.

Manni ng therefore argued that both Brandon and 8§ 9. 301 dictated a

result in favor of the estate. Hayes argued that Brandon was both



wongly decided at the tinme, because inconsistent with ERISA
provi si ons governing conpeting clains for Iife insurance proceeds,
and subsequently underm ned by the Suprene Court’s decision in
Boggs v. Boggs, 117 S. C. 1754 (1996), which applied an expansive
preenption analysis. Alternatively, Hayes argued that Brandon did
not purport to adopt the rule codified in Texas Fam |y Code § 9. 301
for simlar ERI SA actions, and that the facts at issue in Brandon
wer e di stingui shabl e, such that Brandon did not dictate a result in
favor of the estate in this case.

The district court considered these notions, eventually
concl udi ng that Hayes, as the naned ERI SA beneficiary, was entitled
to the proceeds of the life insurance policy. Manning tinely
appealed. We reviewthe district court’s grant of summary judgnent
de novo. dift v. dift, _ F.3d __, 2000 W. 373981 at *2 (5" Gr
Apr. 12, 2000).

1.

Congress passed ERISA in 1974 to establish a conprehensive
federal schenme for the protection of +the participants and
beneficiaries of enpl oyee benefit plans. See 29 U.S.C. 8§ 1001; see
also Pilot Life Ins. Co. v. Dedeaux, 107 S. C. 1549, 1551 (1987);
Shaw v. Delta Air Lines Inc., 103 S. C. 2890, 2896 (1983). ERI SA
broadly preenpts “any and all State |l aws i nsofar as they nay now or
hereafter relate to any enployee benefit plan.” 29 U S C

8§ 1144(a). A law “relates to” an enpl oyee benefit plan when the
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| aw has “a connection with or reference to such a plan.” Shaw, 103
S. C. at 2900. The scope of the ERI SA preenption provisions is
“del i berately expansive,” and they are consistently construed to
acconplish the congressional purpose of insuring certain mninmm
standards in the adm nistration of enployee benefit plans. See
Pilot Life Ins., 107 S. C. at 1552.

There i s no doubt that Manning’s clai mon behal f of the estate
is preenpted, to the extent that it relies upon the Texas
beneficiary redesignation statute. Al nost every circuit court to
consi der the issue, including this one, has determned that a state
| aw governi ng the designation of an ERI SA beneficiary “relates to”
the ERISA plan, and is therefore preenpted. See Dial v. NFL Pl ayer
Suppl enental Disability Plan, 174 F.3d 606, 611 (5'" Cr. 1999);
Brandon, 18 F.3d at 1325; see also Metropolitan Life Ins. Co. v.
Pettit, 164 F.3d 857, 862 (4'" Cir. 1998); Mhaned v. Kerr, 53 F. 3d
911, 913 (8" Cir. 1995); Krishna v. Colgate Palnolive Co., 7 F.3d
11, 15 (2d G r. 1993); Metropolitan Life Ins. Co. v. Hanslip, 939
F.2d 904, 906 (10" Cir. 1991); Brown v. Connecticut GCeneral Life
Ins. Co., 934 F.2d 1193, 1195 (11 Cir. 1991); McMIllan v. Parrott,
913 F.2d 310, 311 (6'" GCir. 1990); Fox Valley & Vicinity Constr.
Wor kers Pension Fund, 897 F.2d 275, 278 (7'" Cir. 1989). But see
Emard v. Hughes Aircraft Co., 153 F.3d 949, 961 (9" Cr. 1998)

(hol di ng that ERI SA does not preenpt California constructive trust



or community property law in a dispute between a surviving and
former spouse over |ife insurance benefits), cert. denied sub nom,
119 S. Ct. 903 (1999).

The nore difficult issue is whether, having established that
the state law is preenpted, the federal |aw governing the
resolution of this and simlar cases nmay be reasonably drawn from
the text of ERISAitself, or nust instead be devel oped as a matter
of federal common |law. There is presently a circuit split on this
issue. A mpjority of the circuit courts to have considered the
i ssue have recognized that ERI SA does not expressly address the
circunstances, if any, in which a non-beneficiary nmay avoid the
paynment of life insurance benefits to the nanmed beneficiary. For
that reason, these courts have held that the issue is governed by
federal conmmon | aw. See, e.g., dift, 2000 W. 373981 at *2-3;
Brandon, 18 F.3d at 1325-26; see also Hill v. AT&T Corp., 125 F. 3d
646, 648 (8" Cir. 1997); Mhammed, 53 F.3d at 913.

Wth respect to a fornmer spouse’s claim as a designated
beneficiary, this Court has specifically held that the forner
spouse may waive his or her beneficiary status in a subsequent
di vorce decree or agreenent, provided the waiver is explicit,
voluntary and nmade in good faith. adift, 2000 W. 373981 at *3;
Brandon, 18 F.3d at 1326-27. |In Brandon, we held that the forner
spouse effectively waived her beneficiary status by virtue of

explicit language in the divorce decree depriving her of any



interest in the participant’s enployee benefit plans. See id. at
1323, 1327. Thus, in this Crcuit, the determnation of who is
entitled to the proceeds of an ERI SA plan providing |ife insurance
benefits may depend upon nore than nerely the plan docunents, and
may be properly defined by reference to the federal common | aw of
wai ver as applied to the particular facts of the case.

Hayes urges a contrary rule. Hayes contends that ERI SA
8§ 1104(d) expressly requires that plan benefits be paid directly to
the ERI SA designated beneficiary, and further, bars any
i nconsi stent federal common law permtting a broader inquiry.
Hayes thus argues that the preenption issue is one of conflict
preenption, rather than preenption under the “relates to” cl ause of
§ 1144(a).

The Sixth Grcuit is the only circuit to unanbi guously enpl oy
this mnority approach. See M Illan v. Parrott, 913 F.2d 310
(6th Cr. 1990); see also Metropolitan Life Ins. Co. v. Marsh, 119
F.3d 415 (6'" Cir. 1997); Metropolitan Life Ins. Co. v. Pressley,
82 F.3d 126 (6'" Cir. 1996). The decisions of that circuit hold
t hat ERISA § 1104(d), which sinply provides that pl an
adm nistrators are to discharge their duties “in accordance with
the docunents and instrunents governing the plan,” expressly
provides the statutory rule for resolving conpeting clains to
i nsurance proceeds. | ndeed, the Sixth Crcuit construes this

statutory subsection to set forth a “clear nmandate” that plan



adm nistrators determ ne the beneficiary with reference to the pl an
docunents, and only the plan docunents. See Marsh, 119 F. 3d at 420
(“ERISA itself supplies the rule of law for determning the
beneficiary.”); Pressley, 82 F.3d at 130 (Section 1104(d)
establishes “a clear mandate that plan adm nistrators follow pl an
docunents to determ ne t he desi gnated beneficiary.”); MM Il an, 913
F.2d at 312 (holding that 8 1104(d) establishes the exclusive rule
for determning beneficiary status). Thus, wunder the Sixth
Circuit’s mnority rule, the naned beneficiary nust al ways prevail,
wi thout regard to any other circunstances or provisions of |aw!?

Hayes relies upon this analysis, as well as the Suprene
Court’ s recent disposition in Boggs, which involved a cl ear case of
conflict preenption in a different context, for the proposition
that ERI SA precludes any reliance upon federal common |aw when
resol ving a di spute between a nanmed ERI SA beneficiary and anot her
claimant. The district court essentially accepted these argunents,
hol ding that the controlling ERISA law was to be drawn directly
from ERISA 8 1104(a) rather than the federal comon | aw. The

district court repudiated this Court’s analysis in Brandon, and

1 We note in passing that even the Sixth Circuit’s application
of the mnority rule has, at tines, been |ess than enthusiastic.
See Pressley, 82 F.3d 126, 130 (6'" Gir. 1996) (noting that MM Il an
“dictates the disposition of this case,” and that the panel was
“not free toreject it in favor of sone other approach”); McMII an
v. Parrott, 913 F.2d 310, 312 (6'" CGr. 1990) (setting forth an
alternative holding premsed upon application of federal conmon

I aw) .



opined that it was wongly decided. The district court |ikew se
relied upon stray |anguage from the Suprenme Court’s decision in
Boggs as additional support for the proposition that the federal
common | aw can have no pl ace when determ ning the beneficiary of an
ERISA |ife insurance policy.

L1,

We concl ude that the district court erred. The rul e announced
by this Court in Brandon and recently reaffirnmed in Aift is the
law in this Grcuit. Neither the district court nor a panel of
this Court is at liberty to change that rule. WMoreover, we are not
persuaded, in the context of this case and prem sed upon the
argunents made by these parties, that the rule requires any
correction.

Section 1104 defines the fiduciary duties owed by the plan
adm nistrator to plan partici pants and beneficiaries. That section
does not either expressly or inplicitly purport to establish any
met hodol ogy for determ ning the beneficiary of an ERI SA plan or for
resol ving conpeting clains toinsurance proceeds. Thus, consi dered
in isolation, 8 1104(d) is a very thin reed upon which to find
conplete conflict preenption with respect to conpeting clains to
life insurance proceeds. Wiile we can certainly appreciate the
sinplicity of the bright line rule enbraced by the Sixth Grcuit,
that sinplicity cones at too great a cost. As we noted in Brandon,

the law of famly relations, which includes an individual’s right
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to expressly apportion property upon divorce, has traditionally
been a fairly sacrosanct enclave of state |aw See Brandon, 18
F.3d at 1327. Simlarly, the Sixth Grcuit’s bright line rul e that
a beneficiary designation cannot be chal | enged woul d suppl ant what
is a fairly uniform set of state laws providing that a naned
beneficiary who kills a plan participant in order to obtain the
pl an benefits is not entitled to recover those proceeds. See
Emard, 153 F.3d at 959 n.11 (noting that forty-four states and the
District of Colunbia have such laws in effect). Wil e ERI SA
8§ 1144(a) requires the conclusion that the state | aw governi ng such
matters is itself preenpted when it relates to an ERI SA plan, we
have no troubl e concluding, as have many of the courts that have
addressed the issue, that the traditional deference given to state
law in these areas supports our decision to borrow fromstate | aw
when determ ning the federal common | aw that should control such
clains. See, e.g., dift, 2000 W. 373981 at *3; Mohaned, 53 F.3d
at 913; Brandon, 18 F. 3d at 1325. In sum ERISAis broad enough in
its preenptive scope to acconplish the purposes of ERI SA;, nanely
the inposition of adequate safeguards wth “respect to the
establ i shnent, operation, and adm nistration” of enployee benefit
pl ans for the benefit of ERI SA plan partici pants and beneficiari es.
See 29 U. S.C. 8 1001(a). There is no additional need to breathe
i magi nary preenptive effect wwth respect to conpeting clains for

life insurance benefits into general provisions addressing anot her

11



topi c al t oget her.

Neither is a contrary approach required by Boggs. |n Boggs,
two parties asserted conpeting clains to the pension benefits of
one | saac Boggs after his death in 1989. Boggs’ sons froma prior
marriage clained entitlenment to the pension benefits by virtue of
their deceased nother’s testanentary transfer of her state |aw
comunity property interest in Boggs' undistributed pension
benefits. Boggs' surviving wife clained entitlenent to the pension
benefits by virtue of ERISA 8 1055, which nmandates that covered
pension plans protect the interests of surviving spouses by
provi ding benefits in the formof a qualified joint and survivor
annuity, and ERI SA § 1056, which provides that the benefits due
under a covered pension plan are inalienable and unassignabl e,
absent a qualified donestic relations order (QDRO) neeting certain
statutory requirenents.

Recogni zi ng t hat Boggs was positioned “at the intersection of
ERI SA pension | aw and state community property law,” 117 S. C. at
1760, the Suprene Court held that “[t]he surviving spouse annuity
and QDRO provi si ons, whi ch acknow edge and protect specific pension
plan community property interests, give rise to the strong
inplication that other community property clainms are not consi stent
wth the statutory schene,” 117 S. . at 1763. The Suprene Court
noted that Congress significantly strengthened the specific

statutory protection afforded surviving spouses agai nst conpeting
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interests by anmending the statute in 1984. See id. at 1761. The
Suprene Court then enployed a conflict preenption analysis to hold
that Louisiana comrunity property law permtting a testanentary
transfer of a fornmer spouse’s comrunity property interest in the
undi stri buted pension benefits of her fornmer spouse, who remarried
prior to death, was conpletely preenpted by contrary provisions of
ERI SA that were plainly intended to provide an inconme streamto
survi vi ng spouses that was both inalienable and i nmune to conpeti ng
i nterests absent conpliance with the specific statutory framework
for preserving such interests with a QDRO. See id. at 1763-66.
Hayes maintains, and the district court at least inplicitly
hel d, that Boggs sonehow undermnes this Court’s analysis and
reliance upon federal common |aw in Brandon. W di sagree. The
principles at work in Boggs are clearly inapplicable in this case.
As an initial matter, this case does not involve either pension
benefits or the express provisions of ERI SA ensuring special
protection to surviving spouses in the context of pension benefits.
Both ERISA 8§ 1055 and ERISA § 1056 are facially limted in
application to pension plans, and neither section purports to have
any application with respect to conpeting clainms to benefits under
a non-pension enpl oyee welfare plans, such as the life insurance
policy at issue here. See 29 U.S.C. 88 1055, 1056; see also
Brandon, 18 F.3d at 1324 (characterizing enployer-provided |ife

i nsurance policies as “welfare plans” within the neaning of 29
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US C §1002(1)). O equal inportance, this case does not involve
the assertion of any community property interest. Hayes is not
asserting a community property interest. To the contrary, Hayes is
t he desi gnated beneficiary under the plan. For that reason, those
ERI SA provisions that have been construed to protect those
interests of a fornmer spouse that are inconsistent with plan
docunents or other ERI SA provisions, provided those interests are
preserved in a QDRO, are sinply inapplicable to this dispute.?
Li kew se, the estate does not claimentitlenent on the basis of a
comunity property interest. Rat her, the estate seeks to void
West’s designation of beneficiary by virtue of the statutory
presunption erected by Texas Fam |y Code 8§ 9.301, and then to rely
i nst ead upon Texas | aw governi ng the distribution of assets in the
absence of such a designation. As should be apparent, Boggs dealt
wth a clearly distinguishable situation involving explicit ERI SA
provisions addressing an issue plainly wthin the express

regul atory provisions of the statute. In sum we are not persuaded

2 The district court seens to have confused these facts in its
written decision. For exanple, the district court recognized that
the statutory provisions protecting surviving spouses were
i napplicable here, although it prem sed that observation upon the
fact that West did not remarry, rather than upon the fact that
Manning’ s clains do not involve pension benefits. Simlarly, the
district court noted that ERISA generally requires that a forner
spouse preserve his or her interest in plan benefits by obtaining
a QDRO but noted that Hayes’ non-conpliance with those provisions
could be excused in this case, not because she is the naned
beneficiary who has no need to preserve her consistent interest,
but because West did not choose to remarry in the nonth follow ng
the date upon which his divorce decree becane final
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t hat Boggs requires any nore expansive view of the discrete ERI SA
preenption i ssue presented in Brandon.

The district court’s broad reliance upon 8§ 1104 for the
proposition that ERI SA expressly requires paynent to a naned
beneficiary without regard any other circunstances and w thout
resort to federal comon law reflects nothing nore than an
i nappropriate reliance upon the Sixth Grcuit’s mnority position,
whi ch has been soundly rejected by this Grcuit and a mgjority of
other circuits to consider the issue. Simlarly, the district
court’s reliance upon Boggs is wthout support; Boggs does not
provide any rule of law that may be applied to this case. For the
foregoing reasons, we conclude a reconsideration of the |egal
principles set forth in Brandon and recently reaffirmedin dift is
nei t her appropriate nor desirable.

| V.

Havi ng ascertained that our Circuit follows the mjority
approach by applying federal common | aw to di sputes between a non-
beneficiary claimant and the named ERI SA beneficiary to life
i nsurance proceeds, and that neither the express | anguage of ERI SA
nor the Suprene Court’s decision in Boggs require that we abandon
t hat approach, we nust now determ ne the content of the applicable
federal conmon | aw

Manning correctly notes that federal commobn |aw nmay be

determ ned by reference to anal ogous state |aw. See \Wegner v.
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Standard Ins. Co., 129 F.3d 814, 818 (5'" Cir. 1997); Sunbeam Cster
Co., Inc. Goup Benefits Plan for Salaried and Non-Bargaining
Hour |y Enpl oyees v. Whitehurst, 102 F.3d 1368, 1374 n. 18 (5" Cir.
1996); Jones v. GCeorgia Pacific Corp., 90 F.3d 114, 115 (5N
Cr. 1996); Todd v. AIG Life Ins. Co., 47 F.3d 1448, 1451
(5th Gr. 1995). Manning then argues on behalf of the estate that
this Court incorporated the requirenents of the Texas redesignation
statue, Texas Famly Code 9.301, into the federal common law in
Br andon.

We disagree. Wile it is true that we used the Texas statute
as a starting point, holding that we would “adopt the Texas rule
creating a presunption of waiver absent redesignation follow ng
divorce,” Brandon, 18 F.3d at 1326, we recogni zed that “whol esal e
adoption of the Texas redesignation statute” would not
“sufficiently protect the interests of [ ERI SA] beneficiaries,” id.
at 1326. We therefore nodified that rule by requiring that any
wai ver by a designated beneficiary of ERISAlife insurance proceeds
be “explicit, voluntary, and nade in good faith.” 1d. at 1327.
Moreover, we neasured the adequacy of the asserted waiver under
this nodified standard wth reference to the existing federal,
rather than state, comon |aw. See Brandon, 18 F.3d at 1326-27
(di scussing Lyman Lunber Co. v. Hill, 877 F.2d 692 (8" Cir. 1989)
and Fox Valley & Vicinity Constr. Wrkers Pension Fund, 897 F.2d
275 (7" Cir. 1989)). W therefore reject Manning' s argunent that
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Brandon necessarily requires a result in favor of the estate
because we incorporated the Texas redesignation statute into the
federal common |aw when deciding that case. To the contrary,
whether the estate is entitled to the proceeds of the life
i nsurance policy nust be determned with reference to the express
contractual | anguage purporting to establish Hayes’ wai ver, as well
as any ot her factual circunstances bearing upon whet her that waiver
was intentionally and voluntarily nmade in good faith. See Brandon,
18 F. 3d at 1322, 1327 (discussing divorce decree provisions as wel |
as other facts bearing upon the issue of waiver).
V.

Brandon provides the rule of federal common | aw applicable to
this dispute. That rule is that a nanmed ERI SA beneficiary may
wai ve his or her entitlenent to the proceeds of an ERISA plan
providing life insurance benefits, provided that the waiver is
explicit, voluntary, and nade in good faith. The final question
requiring our consideration is whether Hayes in fact waived her
beneficiary status.

There does not appear to be any issue relating to whether the
parties acted voluntarily or in good faith when signing the
prenuptial agreenment that is nmade the basis of Manning s waiver
argunent. To the contrary, the sole issue appears to be whet her
t he express provisions of that agreenent establish Hayes’ explicit

wai ver of her status as the nanmed ERI SA beneficiary under the Unum
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policy as a matter of |aw.

Manni ng asserts that Hayes waived her interest in the policy
as a matter of law by signing the prenuptial agreenent, which was
|ater made the basis of the property division ordered by the
di vorce decree. Hayes responds that the prenuptial agreenent is
i nconpetent to waive her interest in the policy because it was
executed prior to the creation of her interest as a designated
beneficiary and because the docunent does not explicitly waive her
interest in either West’ s enpl oyee benefit plans or the Unumpolicy
in particular.

In deciding this issue, we are guided by the treatnent given

anal ogous wai ver | anguage in the existing precedent. |n Brandon
and dift, we held that fornmer spouses effectively waived their
interest in the proceeds of ERISAlife insurance policies by virtue
of explicit | anguage appearing in the divorce decrees. |n Brandon,
the divorce decree expressly divested the forner spouse of any
interest in or claimto:
Any and all sunms, whether matured or unmatured
accrued or unaccrued, vested or ot herw se, together
with all increases thereof, the proceeds therefrom
and any other rights relating to any profit-sharing
pl an, retirenment plan, pension plan, enpl oyee stock
option plan, enployee savings plan, accrued unpaid
bonuses, or other benefit program existing by
reason of Petitioner’s past, present, or future
enpl oynent .
Brandon, 18 F.3d at 1323. In dift, a nore obvious case of waiver,

the divorce decree expressly divested the forner spouse of any
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interest in or claimunder “any and all policies of life insurance
(i ncluding cash value) insuring the life” of her fornmer husband.
adift, 2000 W 373981 at *4.

Al t hough neither case technically involves life insurance
benefits, we have |i kew se i nvoked the Eighth Circuit’s decision in
Lyman Lunmber v. Hill, 877 F.2d 692 (8" Cir. 1989), and the Seventh
Circuit’s decisionin Fox Valley & Vicinity Constr. Wrkers Pension
Fund, 897 F.2d 275, 278 (7' Cir. 1989), when neasuring t he adequacy
of an alleged waiver of beneficiary status under federal conmon
| aw. See Brandon, 18 F.3d at 1326.

In Lyman Lunber, a fornmer spouse, who was also the naned
beneficiary, clainmed benefits under her deceased husband s ERI SA
profit-sharing plan. Her claim was opposed by a contingent
beneficiary, who relied upon the terns of the divorce decree, which
provided that the husband would “have as his own, free of any
interest” of the fornmer spouse, “his interest inthe profit-sharing
pl an of his enployer.” Lyman Lunber, 877 F.2d at 693. The Eighth
Circuit held that the divorce decree was adequate to divest the
former spouse of any shared ownership interest under the profit-
sharing plan, but that the divorce decree was not adequate, absent
specific | anguage nentioning the beneficiary interest, to divest
the forner spouse of her status as plan beneficiary. See id. at
693-94. Thus, the Lyman Lunber court found no waiver.

In Fox Valley, a former spouse, who was also the naned
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beneficiary, clained entitlenment to the proceeds of a lunp sum
deat h benefit under the deceased participant’s ERI SA pensi on pl an.
Her cl ai mwas opposed by the participant’s nother, who cl ai ned t hat
the fornmer spouse had waived her interest in the pension plan by
virtue of | anguage in the divorce decree, which provided:

The parties each waive any interest or claimin and

to any retirenent, pension, profit-sharing and/or

annuity plans resulting fromthe enpl oynent of the

ot her party.
Fox Valley, 897 F.2d at 277. The Fox Valley court held that the
precedi ng | anguage was adequate to waive the fornmer spouse’s
interest in the lunp sum death benefits payable pursuant to the
deceased participant’s pension plan. |d. at 282.

Underlying the result in each of these cases is a focus upon
the specificity or explicitness of the | anguage used to affect the
alleged waiver. dift presents the easiest case, given that the
former spouse expressly waived any interest in life insurance
policies insuring the life of her former husband. The case is al so
instructive because in Clift, we did not distinguish between an
interest inthe life insurance policy and beneficiary status under
that policy, as the Eighth Crcuit did in Lyman Lunber. | ndeed,
Clift expressly declined the Seventh CGrcuit’s lead in this regard,
by rejecting a former spouse’s invitation to hold that nmagi c words,
such as a right to “proceeds” or a “beneficiary interest” nust be
included in a valid waiver. The Court explained that, while waiver
will not be presuned in the absence of fairly explicit |anguage
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setting forth the waiver, neither is any particular formulation
required. See dift, 2000 W. 373981 at *3-4. Rat her, the Court
clarified that the Court “will only find waiver if, upon reading
the | anguage in the divorce decree, a reasonabl e person woul d have
understood that” the beneficiary was “waiving [his or] her
beneficiary interest in the life insurance policy at issue.” |d.
at *4. Brandon and Fox Valley serve as exanples of |ess obvious,
but nonet hel ess adequate, waivers. In both of those cases, the
courts were persuaded by divorce decrees that explicitly divested
the fornmer spouse of any interest arising fromthe enploynent of
the participant spouse. Thus, although we nust eschew any
mechani stic formulation of the | anguage required to cause a valid
wai ver, the inclusion of |anguage explicitly divesting a forner
spouse of an interest in any and all enpl oyee benefit plans of the
ot her is probably sufficient to support an alternative
beneficiary’s claim that the forner spouse waived his or her
beneficiary status.

Appl ying these principles to this case, we find no waiver.
The prenuptial agreenment was executed prior to the tinme that Hayes
was desi gnated as beneficiary under the policy. The clear purpose
of the docunent, as reflected by the title, was to define and
provide for the preservation of separate property brought to the
marriage. The broad | anguage wai ving West’s and Hayes’ interests

inthe other’s “property” does not in any manner either explicitly
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or inplicitly contenplate waiver of a subsequently acquired
beneficiary interest in a life insurance policy.

Manni ng suggests that the prenuptial agr eenent was
i ncorporated into the divorce decree, such that the terns of that
agreenent were revived and applied to the parties’ then-existing
interests. W disagree. As an initial matter, the divorce decree
does not purport to incorporate or revive the terns of the
prenupti al agreenent. To the contrary, the divorce decree provides
that there is no community property to be divided aside from
personal effects, and that that property would be awarded to the
person in possession. The divorce decree then provides that the
foregoing division, i.e. that each party retained their own
personal effects, was nmade pursuant to the Separate Property
Preservation and Definition Agreenent. The divorce decree does not
provi de that either West’s or Hayes’ interests were otherw se being
divided in accordance with that agreenent.

Moreover, even if we agreed that the divorce decree
effectively divides the parties’ after-acquired interests in
accordance wth the prenuptial agreenent, we would still find no
wai ver here. Wiile the prenuptial agreenent is broadly drafted,
there is nothing in that agreenent either inplicitly or explicitly
addressi ng either insurance or enpl oyee benefits. Likew se, and as
set forth above, there is nothing in the agreenent that woul d have
pl aced a reasonable person on notice that Hayes was waiving her
after-acquired beneficiary interest in the Unum life insurance
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policy. See dift, 2000 W. 373981 at *4.

To conclude, we have not found any cases holding that an
agreenent negotiated prior to marriage for the purpose of defining
and preserving separate property is effective to negate an i nsured
spouse’ s subsequent and voluntary decision to designate the other
spouse as a naned beneficiary under an ERI SA plan. W do not say
that such an agreenent would never suffice, but sonething
substantially nore than the tangential and obscure references to
each of the parties “property” rights would have to be present to
support a finding of waiver. The divorce decree in this case is
i kewi se inadequate to revive the preclusive effect of the
agreenent, if any. The divorce decree relies upon and i nvokes the
agreenent solely for the purpose of clarifying that there is no
community property and therefore no property to be divided by the
famly court. The divorce decree does not purport to revive the
various provisions of the agreenent for the purpose of precluding
Hayes’ claimto benefits pursuant to her status as the designated
beneficiary of West’s |ife insurance policy. For these reasons, we
find no wai ver of Hayes’ interests, and affirmthe district court’s
hol di ng that Hayes is entitl ed under ERI SA and subject to the terns
of the plan to recover the proceeds of the Unum life insurance
policy.

CONCLUSI ON

The district court is affirned.
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