IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20519
Summary Cal endar

LUPE VALDES,
Pl ai ntiff-Appellant,
vVer sus
WAL- MART STORES, INC.; ET AL.,
Def endant s,
WAL- MART STORES, |INC.; TERRY W LLI AM

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

January 12, 2000
Before JOLLY, JONES, and SMTH, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

In this appeal, we consider the sole question of whether 28
U S C 8§ 1447(c) requires an award of attorney’s fees in each case
remanded to the state court because the renoval was inproper. W
make clear that the statute is discretionary. Here, the district
court did not abuse its discretion in denying attorney’s fees to

the plaintiff.



Lupe Val des was abducted at knifepoint froma busy Wl -Mart
parking lot at 5:30 p.m on August 2, 1993. Her assailant forced
her to drive to another |ocation, behind a Petsmart store, where he
raped her. Valdes sued WAl -Mart, the Wal -Mart general nanager of
the store fromwhi ch she was abducted, Terry WIlians, and Petsnart
in Texas state court. Wwal -Mart renmoved the case to federal
district court. Wal-Mart argued that Valdes fraudulently joined
the WAl - Mart general manager. The district court denied Val des’s
motion to renmand. The district court later entered summary
j udgnent agai nst Val des’s cl ai ns. On appeal, in an unpublished
opi nion issued Septenber 4, 1998,! we reversed on the basis of
i nproper renoval, and ordered the case remanded to state court.
The summary j udgnent agai nst Val des was t hus nooted. Follow ng our
di sposition, Valdes nade a notion before the district court under
28 U . S.C. § 1447(c) for an award of attorney’'s fees, costs, and
expenses.? On April 26, 1999, without explanation, the district
court denied Valdes’s notioninits entirety. Valdes appeals this
j udgnent .

Valdes v. Wl -Mart Stores, Inc., et al., Nos. 97-20179 &
97-20610.

228 U.S.C. 8§ 1447(c) provides: “. . . An order remandi ng the
case may require paynent of just costs and any actual expenses,
including attorney’s fees, incurred as a result of the renoval.”
(Enphasi s added.)



The decision of the district court to award or not to award
attorney’s fees is reviewed for an abuse of discretion. See Avitts

v. Anbco Prod. Co., 111 F. 3d 30, 32 (5th Cr. 1997). Val des argues

that once a determ nation of inproper renoval has been nmade, an
award of fees is virtually automatic. Valdes argues that “[o]nce
the court determ nes that renoval was i ndeed | egal Iy i nproper
the only remaining i ssue is the anount of costs and fees to award.”
Such is not the law. There is no automatic entitlenment to an award
of attorney’ s fees. | ndeed, the clear |anguage of the statute
makes such an award discretionary. Al t hough fromtinme to tine
factual situations may arise in which the district court 1is
required to award attorney’'s fees, the nere determ nation that
renoval was inproper is not one of them

In deciding this matter, we do not consider Wal-Mart’s notive
in renmoving the case to district court. To be sure, the district
court may award fees even if renoval is nmade in subjective good
faith. 1n 1988, Congress anended § 1447(c) to del ete | anguage t hat
m ght have been construed to necessitate a showing of bad faith
renoval .® See Pub. L. 100-702, Tit. X, 8§ 1016(c)(1), 102 Stat.

4670. O her circuits have construed this anendnent to require a

Prior to the 1988 anendnent, subsection (c) read in pertinent
part: “If at any tine before final judgnent it appears that the
case was renoved inprovidently and wthout jurisdiction, the
district court shall remand the case, and may order the paynent of
just costs.”



focus on the legal propriety of renoval wthout regard to notive.

See Excell, Inc. v. Sterling Boiler & Mechanical, Inc., 106 F.3d

318, 322 (10th Gr. 1997) (“[T]he key factor is propriety of
defendant’s renoval . The district court does not have to find that
the state court action has been renoved in bad faith as a
prerequisite to awardi ng attorney fees and costs under 8§ 1447(c)”);

Morgan Guar. Trust Co. v. Republic of Palau, 971 F.2d 917, 923 (2d

Cr. 1992) (“[T]he statute as anended nmakes no reference at all to
the state of mnd or intent of the party renoving the action,
instead focusing strictly on the nere absence of subject matter

jurisdiction.”). See also Penrod Drilling Corp. v. Ganite State

Ins. Co., 764 F.Supp. 1146, 1147 (S.D. Tex. 1990). In sum we do
not consider the notive of the renoving defendant.
W do, however, consider objectively the nerits of the

defendant’s case at the tine of renpval. See, e.qg., Mranti V.

Lee, 3 F.3d 925, 928 (5th Cr. 1993). In Mranti, an insurance
conpany defendant renoved a tort action to federal court based on
diversity. After renoval, the plaintiff dismssed his action
agai nst the individual policyholder. This dismssal limted the
plaintiff’s recovery to the policy |limt, a sum less than the
necessary anmount in controversy for federal jurisdiction under 28
Uus C § 1332 Followwng a trial and adverse verdict, the

plaintiff noved to remand the case. The district court granted



this notion on the basis of |ack of jurisdiction, and awarded costs
and attorney’'s fees to the plaintiff. W reversed the award of
attorney’s fees. In so doing so, we stated: “[We are not
per suaded t hat Congress i ntended for routine i nposition of attorney
fees against the renoving party when the party properly renoved.”
(Enphasi s added.) Applying a sort of deductive rationale, Valdes
woul d read this |anguage to suggest inplicitly that an award of

attorney’s fees nust be routine if a party inproperly renoves an

action to federal court. Valdes insists, in other words, that when
it is subsequently determ ned that renoval was in legal error,
attorney’s fees nust be granted to the plaintiff. W t hout
deneaning the efforts of Valdes to turn an argunent, we cannot
accept this sophistic reading of Mranti.

The application of 8§ 1447(c) requires consideration of the
propriety of the renoving party’s actions based on an objective
view of the |l egal and factual elenents in each particul ar case. W
eval uate the objective nerits of renpoval at the tine of renoval
irrespective of the fact that it mght ultimately be determ ned
that renoval was i nproper. “[T]he propriety of the defendant’s
renmoval continues to be central in determ ning whether to inpose

fees.” ld. at 928.%* See also Daleske v. Fairfield Comunities,

“'n Mranti, we stated:

“The matter is left tothe [district] court’s discretion,



Inc., 17 F.3d 321 (10th Gr. 1994) (declining to award fees on
conclusion that defendant had l|egitinmate basis for believing

district court had jurisdiction); Schmtt v. Ins. Co. of N Am,

845 F.2d 1546, 1552 (9th Gr. 1988) (holding fees to be

i nappropriate where renoval was “fairly supportable”); cf. Mrgan

GQuar. Trust Co., 971 F.2d at 923 (awarding fees only after finding
fault with defendant’s tactics). |In other words, the question we
consider in applying 8 1447(c) is whether the defendant had
obj ectively reasonabl e grounds to believe the renoval was legally

pr oper.

to be exercised based on the nature of the renoval and

nature of the remand.” Commentary on 1988 Revi sion by
David D. Siegel following 28 U . S.C. A 8§ 1447 (West. Supp.
1993). . . . Courts considering fees awards under
8§ 1447(c) invariably take into consideration the

def endant’ s deci sion to renove. See Vatican Shrinp [ Co.
v. Solis], 820 F.2d [674] at 821 [(5th Cir. 1987)]
(considering conplexity and uncertainty of the lawon the
renoval issue in evaluating sanctions); see also Myore
[v. Permanente Medical Goup], 981 F.2d [443] at 447
[(9th Cr. 1992)] (finding sone evaluation of nerits of
remand necessary to review attorney’'s fee award,
regardl ess of the standard of review); but see Bucary [V.
Rot hrock], 883 F.2d [447] at 449 [(6th Cr. 1989)]
(refusing to review defendant’ s argunents because to do

so woul d anount to reviewof the remand). . . . Although
the Bucary court seem ngly eschewed consi deration of the
merits of the defendant’s argunent for renoval, it

nevert hel ess consi dered the “weakness” of “the renoval
question” in evaluating the district court’s exercise of
di scretion. Bucary, 883 F.2d at 449.

3 F. 3d at 928.



VWal - Mart argues that it had a reasonable belief that renoval
was proper on the basis of fraudul ent joinder of the store nmanager.
We agree. First, Wal-Mart asserts that it has renoved at | east one

simlar case and we upheld its renpoval on appeal. See Anne Lacanu

v. WAl -Mart Stores, Inc. and Janes Quill man, No. 95-20313 (affirned

on appeal in unpublished disposition). Such aresult initself is
sufficient tojustify a decisionto renove a simlar case. Second,
Wal - Mart asserts that Texas case lawat the tinme of renoval inplied
that Valdes could not sustain her cause of action against the
VWl - Mart store manager. VWl - Mart points to Texas Suprene Court
case law “showing] a definite trend agai nst recogni zi ng i ndi vi dual

liability on enployees.” (Citing Leith v. Hornsby, 935 S.W2d 114,

117 (Tex. 1996); Centeq Realty, Inc. v. Siegler, 899 S.W2d 195,

197 (Tex. 1995); Holloway v. Skinner, 898 S.W2d 793, 795 (Tex.

1995); Natividad v. Alexsis, Inc., 875 S.W2d 695 (Tex. 1994);

Maxey v. Citizens Nat’'|l Bank, 507 S.W2d 722 (Tex. 1974)). W need

not express an opinion on these cases except to say that WAl -Mart
could conclude fromthis case law that its position was not an

unr easonabl e one.®> Wal-Mart next asserts that there is “no Texas

S\l -Mart presented this sane line of cases in the previous
appeal in this case. Under a deferential standard of review, we
held that these cases did not clearly bar Valdes’'s claim  That
conclusion is not inconsistent with our finding in the instant
appeal despite Valdes's contention that “had [these cases] truly
evidenced a ‘trend’ as Wal-Mart asserts, presumably the [Fifth
Circuit] would not have acted as it did.”. The basis of our



| aw permtting personal liability on the part of a store nanager in
athird[-]party crimnal assault case of this type.” Valdes cites
no case law on point to the contrary. |In contrast, Val des’s case
agai nst WAl -Mart’ s store manager relied on a single Texas appell ate
court case that was in excess of forty years old, which, at the
time of renoval, had never been cited by another other court, and

which is factually distinguishable. See S.H Kress & Co. v. Sel ph,

250 S.W2d 883 (Tex. Cv. App.-—-Beaunont 1952, wit ref’'d n.r.e.).
In our unpublished opinion, we held that renpval was i nproper
because a case decided after Wal-Mart’'s renoval cited Sel ph as

still good law. See Wal-Mart Stores, Inc. v. Deqgs, 971 S.wW2d 72

previ ous review should be clearly understood. |In our disposition
wWth respect to inproper renoval, we stated: “‘[H aving assuned
all of the facts set forth by [Valdes] to be true and having
resol ved all uncertainties as to state substantive | aw agai nst the
defendant,” B., Inc. [v. MIler Brewing Co.], 663 F.2d [ 445] at 550
[(5th Cr. (Unit A 1981)], we find that there is a reasonable
possibility that Valdes has stated a valid Texas |aw cause of
action against Wllians.” Such deference to the plaintiff’s |ega
argunent, and construction of case | aw agai nst the renoving party,
| ogically explains why a case inproperly renoved may not nerit an

award of attorney’'s fees wunder 8§ 1447(c). | ndeed, in our
unpubl i shed opi ni on, we stated: “I'f read broadly, the principles
of Leitch mght well undermne Selph. . . . But Leitch was not a

prem ses case and we cannot say with full confidence that it wll
be applied outside of the enpl oyer-enpl oyee context. Nothing init
expressly reflects that it would be so extended. As expl ai ned
bel ow, a Texas court of appeals [Deggs] has recently held that
neither Centeq nor Natividad underm nes the holding of Selph. W
cannot say that that conclusion is so clearly wong as to be
unr easonabl e.” If only with respect to Leitch, this [|anguage
suggests, but for the standard of review, the panel would have
concluded that Wal-Mart had a reasonable basis on which to argue
t hat Val des had no case against its store nanager.



(Tex. App.--Beaunont 1996), rev’'d on ot her grounds, 968 S. W2d 354
(Tex. 1998). Cbviously WAl -Mart did not have the benefit of this
case when it renoved the action to district court. Evenif it had,
Wl - Mart woul d have had a pl ausi bl e argunent that the reference to

Selph in Deggs is dicta. Finally, WAl -Mart argues that its renoval

was reasonable in the light of the fact that,

[j]oining | ocal enpl oyees to def eat diversity
jurisdiction is a comobn and wasteful practice by
attorneys who rarely, if ever, actually pursue clains
agai nst those individuals and know that they tend to be
judgnent proof. The |ack of desire to obtain judgnents
agai nst individual enployees is nost routinely evidenced
by non-suits of those individuals either before or during
trial.

We woul d dismiss this argunent as specul ative and w t hout support
inthe record but for a subsequent advi senent provi ded us under 5th
Cr. R 28.5 stating that “Val des non-suited the individual, non-
di verse Defendant, Terry WIllianms, with prejudice, prior to opening

statenents.”



1]

In sum we find that Wal-Mart had objectively reasonable
grounds upon which to renove this case to district court. Thus,
al though we earlier concluded that renoval was inproper, that
concl usi on does not require the district court to award attorney’s
fees on Valdes’s behalf. The district court sinply did not abuse
its discretion in declining such an award in this case, and its

judgnent is therefore

AFFI RMED
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