REVI SED OCTOBER 16, 2000
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20508

JOSE SANTOCS,
Pl ai ntiff-Appellee,
ver sus
JANET RENO, U.S. Attorney General;
RI CHARD V. CRAVENER, District Director of the
Houston District of the Immgration and

Nat ural i zati on Servi ce,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston

Sept enber 26, 2000
Bef ore GARWOOD, DeM3SS, and PARKER, Circuit Judges.

GARWOOD, Circuit Judge:

The Imm gration and Naturalization Service (INS) appeals the
district court’s grant of the petition for a wit of habeas corpus
filed by petitioner-appell ee Jose Angel Santos (Santos). W vacate the
district court’s grant of habeas relief andremand wthinstructionsto
dism ss the petition for lack of jurisdiction.

Facts and Proceedi ngs Bel ow

Santos, a native and citi zen of El Sal vador, entered the United



States illegally in August 1980. He, however, has been a | awful,
per manent resident of the United States since 1987 when he adj usted hi s
status to tenporary resi dency under the ammesty program On July 22,
1994, Santos pleaded guilty in Texas state court to the offense of
burglary of a vehicle commtted on or about My 25, 1994, and was
sentenced to five years’ deferred adjudication of guilt and pl aced on
probation.! | n Cctober 1995, Santos violated the terns of his probation
and was sentenced to two years’ inprisonnent.

On Novenber 15, 1996, the I NScharged Santos wi th deportability as
an al i en who had been convi ct ed of an aggravated fel ony, based on his
conviction of burglary of a vehicle. See 8 US. C 8
1227(a)(2) (A (iii).? Inresponsetothe INS s charge, Santos di d not

contest his deportability for having commtted an aggravat ed f el ony, but

! Texas Penal Code § 30.04, as applicable at thetinme of Santos’s
convictionand at thetine of his conm ssion of the of fense, proscri bed
burglary of a vehicle as foll ows:

“(a) A person commts an offense if, wthout the
effective consent of the owner, he breaks into or enters a
vehicl e or any part of avehiclewithintent tocommt any
felony or theft.

(b) For purposes of this section, ‘enter’ neans to
i ntrude:

(1) any part of the body; or
(2) any physical object connected with the body.

(c) An offense under this sectionis a felony of the
third degree.” Tex. PenaL CobE ANN. § 30.04 (1987).

In 1993, the statute was anended to treat the offense as a Class A
m sdeneanor, effective Septenber 1, 1994. See Tex. PenaL CoDE ANN. 8§
30.04(c) (1994); see also Tex. PenaL CooeE ANN § 30. 04(d) (2000).

2 The charges agai nst Santos, filed by the INSin 1996, all eged
t hat he was deportabl e under 8 U.S. C. § 1251(a)(2) (A (iii), which has
since been transferred to 8 U S.C. § 1227(a)(2) (A (iii).
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rat her sought di scretionary relief fromdeportation under former section
212(c) of thelmmgration and Nationality Act (I NA), which, before being
repealed in 1996, gave the Attorney Ceneral discretion to waive
deportation for sone |l ong-tine | egal pernmanent residents. See | NA §
212(c) (formerly codified at 8 U S.C. 8§ 1182(c) (1994)). After

conducti ng a heari ng on Decenber 16, 1996, the i nm gration judge (IJ)

found Sant os t o be deportabl e as an aggravated fel on and i neligiblefor

discretionary relief under the Antiterrori smand Ef fective Death Penal ty
Act of 1996 (AEDPA) .3 Santos t hen appeal ed to the Board of | mm gration
Appeal s (Bl A), arguing that he had suffered a constitutional deprivation
by AEDPA's rendering himineligible for discretionary relief from
deportation. OnJuly 13, 1998, the Bl Adi sm ssed hi s appeal , and Sant os
filed a petition for review of the BIA's decision with this Court,

arguing for thefirst tinethat his conviction of burglary of avehicle
does not render himdeportable, because the Texas | egislature had
reclassifiedburglary of avehicleas amsdeneanor effective after his
convi ction but before his deportation proceedi ngs conmenced. The I NS
nmoved this Court to dismss Santos’s petitionfor review, assertingthat

section 309(c)(4)(0G of thelllegal Immgration Reformand | nm gration

Responsibility Act (Il RIRA) precl uded consi deration of a petitionfor

3 As anended by AEDPA § 440(d), 8 U.S.C. § 1182(c) provi des t hat
“[t]his subsection shall not apply to an alien who i s deportabl e by
reason of having conmtted any crim nal offense covered in section
241(a)(2) (A (iii) [nowcodifiedat 8 U S.C. § 1227(a)(2) (A (iii)] . .
.7 8 U S C 8§ 1182(c) (1994). Because Santos was found to have
comm tted an aggravated fel ony under 8 U.S. C. § 1227(a)(2)(A) (iii), he
was subject to this [imtation on discretionary relief.
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revi ew by an al i en who had been found deportabl e for having conm tted
an aggravated felony. Inresponse, Santos nai ntai ned that burglary of
a vehicle is not a felony and, therefore, cannot constitute an
aggravat ed fel ony. | n an unpublished opinion, this Court grantedthe
INS's notion, dismssing Santos’s petition for review for |ack of
jurisdiction. Santos v. INS, No 98-60492 (5th Gr. Sept. 1, 1998) (per
curianm.

Fol | ow ng t he di sm ssal of his petitionfor review, Santos filed
inthe court belowa petitionfor habeas corpus under 28 U. S. C. § 2241
and a request for a stay of his deportation order. In his habeas
petition, Sant os made two argunents: (1) burglary of a vehicl e was not
an aggravated felony; and (2) the BIA's construction of AEDPA t hat
deportabl e al i ens convi cted of an aggravated fel ony were i neligiblefor
discretionary relief wasirrational and vi ol at ed equal protection. At
the hearing on his petition, Santos w thdrew his second argunent.
Beforethe district court, the INS contended that 8 U S.C. § 1105a(c)
prevented the district court fromconsi dering Santos’s argunent that his
of f ense was not an aggravated fel ony, because this Court’s di sm ssal of
his petition for reviewfor |ack of jurisdiction necessarily decided
t hat burgl ary of avehicl e was an aggravated fel ony. On May 23, 1999,
the district court rejected the INS s argunent that it was w thout
jurisdictionandgranted Santos’ s petition, findinghe had alikelihood
of succeedingonthe nerits of his claimthat burglary of avehicleis

not an aggravated fel ony. Accordingly, thedistrict court issued a stay



of deportation and remanded to the Bl Afor consideration of Santos’s
claim The INS tinely appealed to this Court.
Di scussi on

The INS argues that the district court commtted two errors in
granting Sant os habeas relief: (1) decidingthat it had jurisdictionto
consi der Santos’s section 2241 habeas petition? and (2) findingthat
Santos had a | i kel i hood of succeedi ng onthe nerits of his clai mthat
burglary of a vehicle is not an aggravated felony. W review both
i ssues de novo. See Requena-Rodriguez v. Pasquarell, 190 F. 3d 299, 302
(5th Gr. 1999). W first consider whether the district court had
jurisdictionto consider Santos’ s section 2241 petition. As Santos was

the party seeking toinvoke federal jurisdiction, he bears the burden

4 28 U .S.C. § 2241 provides in part:
“(c) The wit of habeas corpus shall not extend to a
prisoner unless—

(1) He is in custody under or by color of the
authority of the United States or is commtted for
trial before sone court thereof; or

(2) Heisincustody for an act done or omttedin
pur suance of an Act of Congress, or an order, process,
j udgnent, or decree of a court or judge of the United
States; or

(3) He is in custody in violation of the
Constitutionor | aws or treaties of the United Stat es;
or

(4) He, being a citizen of a foreign state and
domciled therein is in custody for an act done or
omtted under any alleged right, title, authority,
privilege, protection, or exenption cl ai med under t he
conmm ssi on, order, or sanction of any foreign state, or
under col or thereof, thevalidity and effect of which
depend upon the [ aw of nations; or

(5) It is necessary to bring himinto court to
testify or for trial.”



of denonstratingthat jurisdictionwas proper. See Stocknman v. Feder al
El ection Commin, 138 F.3d 144, 151 (5th Gr. 1998).

Initially, we nust determ ne the | egal regi ne governing Santos’ s
deportati on. “After IIRIRA, two sets of rules-transitional and
per manent —ar e avai |l abl e t o govern i nm grati on proceedi ngs, dependi ng on
their timng.” Requena-Rodriguez, 190 F.3d at 302. I RIRA s
transitional rul es apply to renoval proceedi ngs that comence before
April 1, 1997 and conclude nore than thirty days after Septenber 30,
1996. See Lerma de Garcia v. INS, 141 F. 3d 215, 216 (5th Cr. 1996).
As Santos’s deportation proceeding comenced in 1996 and did not
conclude until July 1998, IIRIRA s transitional rules govern. See
Requena- Rodri quez, 190 F.3d at 302-03; IIRIRA 88 309(a) & (c)(1).

I n Requena- Rodri guez, we consi dered the extent of section 2241
habeas jurisdictionunder I RIRA s transitional rules. Like Santos,
Requena- Rodri guez was charged with deportability for having conmtted
an aggravated fel ony. See Requena-Rodriguez, 190 F. 3d at 302. After
an immgration judge and the BIA found himto be deportable and
ineligible for discretionary relief, this Court denied Requena-
Rodriguez’ s petitionfor review. Seeid. Requena-Rodriguezthenfiled
a section 2241 petition in district court, arguing that AEDPA s
w t hdrawal of discretionary relief to deportable aliens could not be
appliedretroactivel y agai nst hi mand vi ol at ed equal protection. See
id. Acceptingthe nagi strate court’s recomrendation, the district court

concluded that it had jurisdiction to consi der Requena- Rodri guez’s



chal | enges, but that they were neritless. Seeid. Requena-Rodriguez
then appealed to this Court.

W affirmed the district court’s conclusion that it had
jurisdictionover Requena- Rodri guez’ s section 2241 petition. First, we
determnedthat thelimts onjudicial reviewcontainedin8 U S.C. §
1252(g)° which apply to transitional cases, did not govern Requena-
Rodri guez’ s chall engeto his final deportationorder. Seeid. at 303;
see al so Zadvydas v. Underdown, 185 F. 3d 279, 285-86 (5th Cir. 1999),
petitionfor cert. filed, No. 99-7791 (Jan. 11, 2000) (determ ni ng t hat
section 1252(g) did not bar challenges to the validity of statutes
aut hori zing the detention of aliens). Second, we held that, where 8
U S C 1252(g) does not limt judicial review, section 2241 habeas
jurisdiction remains “under IIRIRA's transitional rules in cases
i nvol ving final orders of deportation against crimnal aliens, and t hat
habeas jurisdictionis capaci ous enough to i ncl ude constitutional and

statutory chal l enges i f those chal | enges cannot be consi dered on di rect

> 8 U S C 8§ 1252(g) reads:
“Except as providedinthis sectionandnotw thstandi ng

any ot her provision of law, no court shall have jurisdiction

to hear any cause or claimby or on behalf of any alien

ari sing fromthe deci sion or action by the Attorney Gener al

t o commence pr oceedi ngs, adj udi cat e cases, or execute renoval

orders against any alien under this chapter.”
I n Reno v. American-Arab Anti-Di scrimnation Comm ssion, 119 S.C. 936
(1999), the Suprene Court explained that § 1252(g) was not a gener al
bar, but rather limted judicial review only to a narrow cl ass of
di scretionary executive decrees, decisions or actions to comence
proceedi ngs, adj udi cate cases, or execute renoval orders. Seeid. at
943.



revi ewhby the court of appeal s.” Requena-Rodriguez, 190 F. 3d at 305¢;
see al so Rivera-Sanchez v. Reno, 198 F. 3d 545, 547-48 (5th G r. 1999)
(per curiam.

In the present case, the INSrelies on Requena- Rodri guez and 8
U S C 8§ 1105a(c), arguing that section 2241 jurisdiction is not
avai |l abl e for a claim such as Santos’s, that can be consi dered on
direct reviewby this Court. The I NS contends that Santos’ s ar gunent
t hat burglary of a vehicleis not an aggravated fel ony not only could
have been presented to this Court in his petition for review, but was
in fact considered and rejected by this Court. Therefore, the INS
concludes that Santos cannot now seek collateral review of that
determ nation. W agree.

A though I RIRArepealed 8 U S.C. § 1105a(c), see | | RIRA 8§ 306(b),
the transitional rules governingjudicial reviewset forthinlIRIRAS

309(c)(4)7 incorporate Imrigration and Nationality Act 8§ 106(c),

6 \We then consi dered, and rej ected, Requena-Rodriguez’s cl ai ns
t hat AEDPA s el im nation of discretionary relief for deportabl e aliens
was i nperm ssi bly retroactive and vi ol at ed equal protection. Seeid.
at 307-10; see also Alfarache v. Cravener, 203 F. 3d 381, 383-85 (5th
Gr. 2000) (per curiam, petitionfor cert. filed, 68 U . S. L. W 3713 ( May
10, 2000) (No. 99-1789) (holding that AEDPA s |imts on discretionary
relief were not inpermssibly retroactive and did not viol ate equal
protection or due process, and that AEDPA s expanded definition of
“aggravated felony” applied to pre-AEDPA convictions).

" Il RIRA 8 309(c), reprintedinthe statutory notesto 8 U. S. C.
§ 1101, reads:
“I'n the cases described in paragraph (1) in which a
final order of exclusionor deportationis entered norethan
30 days after the date of the enactnent of this Act,
notw t hstanding any provision of section 106 of the
I mMm grationand Nationality Act (asineffect as of the date
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codifiedat 8 U S. C. §1105a(c). Seelarav. Tromnski, _ F.3d__ |,
No. 99-41434 (5th G r. July 10, 2000); Bernal-Vallejov. INS, 195 F. 3d
56, 64 (1st Gr. 1999); Sofinet v. INS, 188 F.3d 703, 708 (7th Gr.
1999); Hose v. INS, 180 F.3d 992, 996 (9th G r. 1999) (en banc).

Accordingly, Santos’ s petitionis subject to8 U. S.C. §8 1105a(c). Under

of the enactnent of this Act) to the contrary-

(A) in the case of judicial review of a final
order of exclusion, subsection (b) of such section
shall not apply and the action for judicial review
shal | be governed by t he provi si ons of subsections (a)
and (c) of such in the sane manner as they apply to
judicial review of orders of deportation;

(B) a court nmay not order the taking of additional
evi dence under section 2347(c) of title 28, United
St at es Code;

(O thepetitionfor judicial reviewnust befiled
not |ater than 30 days after the date of the final
order of exclusion or deportation;

(D) the petition for reviewshall befiled with
the court of appeals for thejudicial circuit inwhich
the adm nistrative proceedings before the special
inquiry officer or inmmgration judge were conpl et ed;

(E) there shall be no appeal of any di scretionary
deci si on under section 212(c), 212(h), 212(i), 244, or
245 of the Immgration and Nationality Act (as in
effect as of the date of the enactnent of this Act);

(F) service of the petitionfor reviewshall not
stay the deportation of an alien pending the court’s
decision on the petition, unless the court orders
ot herw se; and

(G there shall be no appeal permttedinthe case
of an alienwhoisinadm ssible or deportabl e by reason
of having commtted a crimnal offense covered in
section 212(a)(2) or section241(a)(2)(A(iii), (B,
(C, or (D) of thelmm grationand Nationality Act (as
ineffect as of the date of the enactnent of this Act),
or any of fense covered by section 241(a)(2) (A (ii) of
such Act (as in effect on such date) for which both
predi cate of fenses are, without regardto their date of
comm ssi on, ot herw se cover ed by section
241(a)(2) (A (i) of such Act (as so in effect).”

9



8 U S.C §1105a(c)® thedistrict court could not entertain Santos’s
petition unless it raised new grounds which could not have been
presentedtothe BlIAor tothis Court onthe prior appeal. See Garcia
v. Boldin, 691 F. 2d 1172, 1180 (5th Cir. 1982).° W now addr ess whet her
Sant os’ s cl ai mcoul d have been presentedto this Court inhis petition
for review

I n responseto Santos’s petitiontothis Court for reviewof the
Bl A’ s deci sion, the INS noved that the petition be di sm ssed for | ack
of jurisdictionpursuant toll R RA§309(c)(4)(Q, which provides t hat

there “shall be no appeal permtted” in the case of an alien who i s

8

8 U S.C. 8 1105a(c) provides in pertinent part:

“No petition for review or for habeas corpus shall be
entertainedif thevalidity of the order has been previously
determnedinany civil or cri mnal proceedi ng, unless the
petition presents ground which the court finds coul d not have
been presented i n such prior proceedi ng, or the court finds
that the renedy provided by such prior proceeding was
i nadequat e or ineffectivetotest thevalidity of the order.”

° In Garcia, we addressed whether the § 2241 petition filed by
Garciaand his fam |y rai sed any new gr ounds whi ch coul d not have been
raised in a prior proceeding. The Garcias argued that three such
grounds did exist. Wth regard to the first ground, alleged
untinmeliness of the INS s appeal tothe BIA, we concluded that it could
have beenraisedin Garcia s petitionfor review Seeid. at 1181. The
second ground, procedural errors commtted by the INS during the
pendency of his deportation proceedi ngs deprived hi mof afair hearing,
“coul d have been consi dered by the [BIA] and by this Court onthe prior
review” 1d. at 1182. And, astothirdclaim thefailuretoinclude
Ms. Grcia and Garcia’ s children as parties in the deportation
proceedi ngs nmeant that their interests were not adjudicated or
consi dered, we heldthat their interests were recogni zed and consi der ed
before the I J and the Bl A and that they | acked standi ng to chal | enge
Garcia' s deportationorder by apetitionfor habeas corpus. Seeid. at
1182-83. Accordingly, we affirmed the district court’s denying the
petition and di sm ssing the cause.
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deport abl e by reason of having comm tted any of a seri es of desi gnated
crimnal of fenses, includingthose coveredinINAS241(a)(2)(A(iii),
nowcodi fiedat 8 U S.C 8§ 1227(a)(2)(A) (iii)-the provision under which
Sant os was found to be subject to deportation.! We grantedthe INS s
nmoti on and di sm ssed Santos’s petition for review. |n doing so, we
necessarily considered the three prerequisites for reviewprecl usion
under IIRIRA 8 309(c)(4)(Q: (i) Santos was an alien; (ii) he was
deportable; (iii) he commtted a crinme covered in INA 8§
241(a)(2) (A (iii). See Camacho-Marroquin, 188 F. 3d 649, 651 (5th Gr.
1999) (per curiam (citing Yang v. INS, 109 F. 3d 1185, 1192 (7th G r.
1997)). Accordingly, indismssing Santos’s petition for review, we
determ ned t hat burgl ary of a vehicleis an aggravated fel ony—t he very

findi ng Sant os chal l enges in his section 2241 petition.! Santos has

10 sant os’ s deportation order requiredthat only three el enents be
established: (1) he was an alien; (2) he was convi cted of an aggr avat ed
felony; and (3) the conviction occurred after he was admtted. See 8
US C 8§ 1227(a)(2)(A) (iii) (“Any alien who is convicted of an
aggravated felony at any tine after adm ssion is deportable.”).

11 Al t hough not contested by Santos, we notethat inrulingonthe
INS' s notion to dismss his petition, we had jurisdiction, and were
requi red, to decide whether burglary of a vehicle constitutes an
aggravated fel ony, as the resol ution of that i ssue was a jurisdictional
fact. See Camacho-Marroquin, 188 F. 3d at 651 (citing Yang, 109 F. 3d at
1192); Lopez-Elias v. Reno, 209 F.3d 788 at 791 &n. 3 (5th G r. 2000);
Rui z- Ronmero v. Reno, 205 F. 3d 837 (5th Cr. 2000); Ckoro v. INS, 125
F.3d 920, 925 &n. 10 (5th Gr. 1997); Anwar v. INS, 116 F. 3d 140, 143-44
(5th Gr. 1997). See al so Scher bat skoy v. Hal |l i burton Co., 125 F. 3d 288,
290 (5th Cir. 1997) (“This court necessarily has the inherent
jurisdictiontoconsider itsownjurisdiction.”) (footnote omtted); 13A
CHARLES ALAN WRI GHT ET AL. , FEDERAL PRACTI CE AND PROCEDURE § 3536, at 535 (2d
ed. 1984) (“*Jurisdictiontodetermnejurisdiction referstothe power
of acourt todetermne whether it has jurisdictionover the partiesto
and the subject matter of a suit. |If the jurisdiction of a federal

11



thereforefailedtoestablishthat the groundraisedinhispetitionfor
habeas cor pus coul d not have beenraised earlier, and we find no basis
for holding that the renedy provided by the prior proceedi ngs was
i nadequate or ineffectivetotest thevalidity of his deportation order.
8 U.S.C. § 1105a(c) (1994).

Qur concl usi on conports not only with the mandates of 8 U.S. C. §
1105a(c) and Garcia, but also with our recent decision in Reguena-
Rodri guez, in which we held “only that under the transitional rules,
habeas jurisdictionlies toconsider constitutional and statutory cl ai ns
that cannot be heard in this court on direct review” Requena-
Rodri guez, 190 F. 3d at 309- 10. 2 Because Santos’s cl ai mt hat burglary
of avehicleis not an aggravat ed f el ony coul d have been, and i ndeed had
t o have been (and in fact was), considered by this Court in resolving
his petitionfor review, thedistrict court did not have jurisdiction

to entertain it in Santos’'s habeas petition.?®

court is questioned, the court has the power and t he duty, subject to
review, to determne the jurisdictional issue.”) (footnotes omtted).

12 Because Requena- Rodri guez conceded t hat hi s convi ctions were
aggravat ed f el oni es renderi ng hi mdeport abl e, see Requena- Rodri guez, 190
F.3d at 302, we did not have occasion to address whether 8 U.S.C. §
1105a(c) woul d precl ude a 8§ 2241 habeas petition chall enging the BIA s
conclusionthat acrimnal of fense constitutes an aggravated fel ony.

13 Even were we to conclude that the district court had
jurisdictionto consider Santos’ s § 2241 petition, we woul d reverse t he
district court’s grant of habeas relief, because Sant os does not have
a substantial |ikelihood of prevailing onthe nerits of his argunent
that his Texas state offense of burglary of a vehicle is not an
aggravat ed fel ony qual i fying hi mfor deportation. After the district
court granted Sant os habeas relief, we deci ded Lopez-Elias v. I NS, 209
F.3d 788 (5th G r. 2000), which forecloses Santos’ s argunent.
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The I NS had ordered Lopez-Elias deported as an alien who had
comm tted an aggravated fel ony, burglary of avehiclein Texas. Seeid.
at 790. Lopez-Eliasthenfiledapetitionfor reviewinthis Court, and
the I NS noved for this Court todismss the petitiononthe basisthat
we were wi thout jurisdictionto consider apetitionfor reviewfroman
al i en who was ordered deportabl e for having commtted an aggravat ed
felony, as required under Il RIRA" s permanent rules. Seeid. W then
proceeded t o consi der whet her Lopez-Elias’ s conviction of burglary of
a vehi cl e was an aggravated fel ony under 8 U.S.C. § 1101(a)(43). See
id. at 791. Al though we concl uded t hat “burgl ary of a vehicle” did not
constituteatheft or burglary offense under 8 U.S.C. § 1101(a)(43)(0O,
we did hold that “burglary of a vehicle” qualified as an aggravated
felony under 8 U.S.C. § 1101(a)(43)(F), which provides that the term
“aggravat ed fel ony” i ncl udes “a cri ne of viol ence (as definedin section
16 of Title 18, but not including apurely political offense) for which
the termof inprisonnent [is] at | east one year.” See Lopez-Elias, 209
F.3d at 791-93. Because burgl ary of a vehicl einvol ves “a substanti al
ri sk” that physical force may be used agai nst anot her’s property, it is
a “crime of violence” as defined in 18 U S.C. § 16. See id. at 792
(“[BJurglary of a vehicle does constitute a ‘crinme of violence.’”).
Mor eover, a conviction for burglary of a vehicle carries a term of
i nprisonnment of at |east one year and, therefore, constitutes an
"aggravated felony” under 8 U S C. 8§ 1101(a)(43)(F), justifying
deportation under 8 U S.C. 8§ 1227(a)(2)(A)(iii). See 8 U S.C. 8§
1227(a) (2) (A (iii) (“Any alienwhois convicted of an aggravat ed f el ony
at any tine after adm ssion is deportable.”).

We determ ned t hat burgl ary of a vehicl e was an aggr avat ed f el ony
despite the Texas legislature’ s reclassification of burglary of a
vehi cl e as a m sdeneanor effective Septenber 1, 1994 (after Lopez-
Elias’s conviction but before his renpval proceedi ngs commenced),
because “[ h] ow Texas characteri zes t he of f ense does not control federal
immgration law . . . for federal |aw |looks only to the term of
i npri sonment [which nust be at | east one year], and not statelaw, to
ascertain whether the offenseisa‘felony.’” Lopez-Elias, 209 F. 3d at
792 n.6 (citations omtted). Even looking to Texas l|aw, the
recl assification does not ai d Lopez-Eias, or Santos, who both conmtted
their crimes and were convicted before the effective date of the
amendnent —Sept enber 1, 1994. The 1993 act amendi ng Texas Penal Code §
30. 04 provides that:

“(a) The change in |law nmade by this article applies

only toan offense commtted on or after the effective date

of this article. For purposes of this section, an of fense

iscommtted beforethe effectivedate of thisarticleif any

el ement of the offense occurs before the effective date.

(b) An offense committed before the effective date of
thisarticleis coveredbythelawin effect whenthe offense

13



Concl usi on
Accordi ngly, we VACATE the district court’s grant of Santos’s
section 2241 petition and REMAND with instructions to dism ss the

petition for lack of jurisdiction.

was comm tted, andthe former lawis continuedineffect for

t hat purpose.” Act effective Sept. 1, 1994, 73d Leg., R S.,

ch. 900, 8§ 1.18, 1993 Tex. Gen. Laws 3586, 3705.

Texas courts have i nterpreted the anendnent to nean that convi ctions
ent ered before t he 1994 anendnent renai n f el ony convi cti ons and di d not
becone d ass A m sdeneanors wi t h t he passage of t he anendnent. See Than
v. State, 918 S.W2d 106, 108 (Tex. App.—+ort Wrth 1996, no pet.);
Del gado v. State, 908 S. W2d 317, 318-19 (Tex. App.—El Paso 1995, pet.
ref’'d).

I nthe present case, Sant os was convi cted of burglary of a vehicle
and sentenced to five years’ deferred adjudication. Therefore, his
of fense constitutes acrine of violence under 8 U.S.C § 1101(a)(43)(F).
See Lopez-Elias, 209 F. 3d at 792-93. Accordingly, Santos is deportabl e
under 8 U.S. C. § 1227(a)(2)(A)(iii) for having conmtted an aggravat ed
felony. See id.
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