UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20321

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
YOLANDA MARTI NEZ,

Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Sept enber 22, 2000
Before DAVIS, JONES and STEWART, Circuit Judges.
DAVIS, G rcuit Judge.

After entering a guilty verdict on multiple RICO counts
pursuant to defendant’s plea agreenent, the district court entered
a prelimnary order forfeiting a nunber of the defendant’s assets.
The defendant’s wi fe, Yolanda Martinez (“Yolanda”), filed a claim
inthe ancillary proceeding claimng an interest in sone of these
assets on the basis of Texas community property law. The district
court rejected her clains to all assets acquired after the
commencenent of the RICO conspiracy. Except for the district

court’s disposition of Yolanda’s claim to one item of property



purchased before the RICO conspiracy conmmenced, we affirm the
district court’s order.
I

Ranmon Martinez (“Martinez”) was convicted pursuant toaguilty
plea of multiple RICO violations. The Governnent, as part of that
prosecution, sought to forfeit a nunber of Martinez’' assets under
the crimnal forfeiture provisions of 18 U S.C. § 1963. Martinez
agreed to the forfeiture of a nunber of his assets but contested
the Governnent’s attenpt to forfeit other assets. The district
court held a forfeiture hearing on the contested assets and
concluded that the assets were, in fact, proceeds from the RICO
drug enterprise. The court then issued a prelimnary order of
forfeiture as to those assets.

Foll ow ng the district court’s entry of the prelimnary order
of forfeiture, Yolanda, and others filed petitions in an ancillary
proceedi ng, each claimng an interest in a nunber of the forfeited
assets.!?

Yol anda asserted in her petition that Texas community property

law entitled her to an undivided |/2 interest in the forfeited

1 18 U S.C. 8§ 1963(1)(2) states that:

[ @] ny person, other than the defendant, asserting a | egal
interest in property which has been ordered forfeited to
the United States pursuant to this section my ...
petition the court for a hearing to adjudicate the
validity of his alleged interest in the property. The
hearing shall be held before the court alone, wthout a

jury.



assets and that Texas’ honestead | aws protected her rights to her
and Martinez’ primary residence.

The Governnent filed a notion for sunmary judgnent, seeking an
order declaring that Yolanda failed to present issues of fact and
thus, as a matter of |aw, Yol anda had no legitimate claimto any of
the forfeited property.?

Yol anda filed a response to the notion for sunmary judgnent in
whi ch she argued: (1) that the Federal Rules of C vil Procedure,
including the procedures for summary judgnment, do not apply in
proceedi ngs ancillary to a crimnal case, and (2) that the property
interests clainmed in her petition were not subject to forfeiture.

The district court, wi thout specifically addressing Yol anda’s
argunents and w t hout assigning reasons, rejected her claimto al
itenms of property except one which was designated “Asset 28" or
“M ndy’ s Haci enda Apartnents.”

Wth respect to this property, Yolanda clainmed a conmunity
property interest and al so argued t hat under no circunstances could
the forfeiture affect her interest in the property because she and
her husband acquired the land wunderlying Mndy's Hacienda
Apartnments in 1970, before the Governnent contended the RICO

conspi racy began. The Governnent conceded Yol anda’ s superior right

2 The CGovernnent al so sought summary judgnment and a decl aration
that the remaining clainmants also had no interest in the property
as a matter of law. The district court granted the Governnent’s
nmotion as to all claimnts. However, Yolanda is the only cl ai mant
who filed an appeal and for that reason we need not di scuss any of
t he ot her cl ains.



to a |/2 interest in the land underlying Mndy' s Hacienda
Apart nment s. The Governnent then excepted from its notion for
summary j udgnent Yol anda s clainmed interest inl/2 of the | and upon
whi ch M ndy’ s Haci enda Apart nents was constructed. The Governnent,
however, challenged Yolanda’s claim to the apartnents, and any
ot her inprovenents to this property, arguing that they were built
on the land after 1973, wth proceeds from the R CO drug
conspiracy. The Governnent represented that Mrtinez purchased
the land in 1970 for $2,500. The district court, wthout

speci fyi ng reasons, awarded Yol anda | /2 of that anount, or $1, 250.

Yol anda raised three issues in the district court that are
properly before us on appeal: (I) whether the district court erred
inrefusing to give her a hearing; (2) whether the district court
erred in concluding that she had no community property interest in
the forfeited property by virtue of her marriage to Martinez; (3)
whet her the district court erred in concluding that she had no
honmestead interest in certain forfeited assets; and (4) whether the
district court erred in its disposition of her claimto the |and

purchased for Mndy's Hacienda Apartnents.® We consider these

% Yolanda also argues on appeal that summary judgnment was
i nappropri ate because she and Martinez invested legitimate funds in
sone of the forfeited properties and, presumably, she is entitled,
at least, to reinbursenent of these funds. However, Yolanda did
not make this argunent in the district court and we do not consi der

i ssues raised for the first time on appeal. D az v. Collins, 114
F.3d 69, 71 (5th Cr. 1997) (holding that “[i]Jt is our well-settl ed
rule that ‘issues raised for the first tinme on appeal are not

4



argunents in turn.
|1
A
Al though 8 1963 gives a claimant a right to a hearing on the
merits of a claimpresented in an ancillary proceeding within 30
days if practicable,* no hearing on the nerits is necessary if the
court can di spose of the claimon the pleadings as a matter of | aw.

See United States v. BCCl Holdings (Luxenmbourq), S. A, (In re

Petitions of General Creditors), 919 F.Supp 31, 36 (D.D.C

1996) (“If a third party fails to allege in its petition al
el ements necessary for recovery ... the court may dism ss the

petition wthout providing a hearing”); see also United States V.

Canpos, 859 F.2d 1233, 1240 (6th C r. 1988)(hol ding that under 21
US C 8853 adistrict court is not required to hold a hearing or
trial where claimants fail to allege or make a prinma faci e show ng
of a legal right, title, or interest in the forfeited property).
We are satisfied that Congress intended to grant a third party the
right to a hearing only when facts are in dispute that require
resolution in order to resolve the claim We therefore reject

Yol anda’s argunent that a district court nust hold a hearing and

reviewed by this Court unless they involve purely |egal questions
and failure to ~consider them would result in manifest
injustice’”)(citation omtted).

4 “The hearing on the petition shall, to the extent practicable
and consistent with the interests of justice, be held wwthinthirty
days of the filing of the petition.” 18 U S. C. 8 1963(1)(4).
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allow parties to call wtnesses when their petition fails as a

matter of law to establish their claimto any of the forfeited

property.

B

Section 1963 provides for the crimnal forfeiture of a
defendant’s interest in the proceeds of RICO activities. A
defendant’s interest in the proceeds of RICO activities extends to
property traceable to the proceeds of racketeering activity. See
18 U.S.C. 8§ 1963(a)(3). “Under the doctrine of ‘relation back,’
[set forth in 8§ 1963(c)] the defendant’s interest in the property
forfeited under § 1963(a) is divested at the tine the racketeering
activity upon which the conviction is predicated occurs.”®> See

United States v. Pelullo, 178 F.3d 196, 201 (3rd G r. 1999);

(7]

ee

also United States v. Bucuvales, 970 F. 2d 937, 947 (1st G r. 1992)

> Yolanda argues that the relation back doctrine cannot be
applied retroactively to assets acquired prior to the Cctober 1984
amendnents to 8 1963, which included 8 1963(c). However, the
relation back doctrine was part of the 1970 RICO statute. See
United States v. G nsburg, 773 F.2d 798, 803 (7th Cr. 1985)(en
banc), cert. denied, 475 U S. 1011 (1986) (rejecting argunent that
Congress intended to limt forfeiture to include only the property
titled to defendant at the tinme of conviction). And, Martinez
continued to operate the R CO enterprise after 1984, so the
anendnent applies to the case at hand. United states v. McHan, 101
F.3d 1027, 1041 (4th Gr. 1996), cert. denied, 520 U S 1281
(1997) (hol di ng that under conparable 21 U S.C. § 853, al so enacted
by t he Conprehensive Crine Control Act of 1984, because defendant’s
continuing crimnal enterprise continued after Congress’ anendnent
to the forfeiture statute, the anended statute applies).
Therefore, we reject Yolanda’s argunent and conclude that the
“relation back doctrine” applies to the contested assets.
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cert. denied 507 U S. 959 (1993). Section 1963, in broad terns,

permts third-parties to challenge an order of forfeiture where
that party can denonstrate that: (1) she had a vested interest in
the property at the tinme the crimnal acts took place; or (2) she
is a bona fide purchaser for value. 18 U S. C. 8§ 1963(6).

Because Yolanda does not argue that she is a bona fide
purchaser we consi der only whet her she has shown that she owned an
interest in the contested property at the tine Martinez engaged in
the crimnal acts. On the nerits, we agree with the Governnent
that Yol anda has failed to assert a legal right or interest in any
of the contested assets.

Yol anda argues that she has a property interest in the
contested assets based on Texas’ conmunity property |aw. However,
all of the assets that Yol anda cl ai ns, except the | and underlying
M ndy’s Haci enda Apartnents, were acquired by Martinez with the
proceeds of the RICO operation for which Martinez was convi cted.
Because the “rel ation back doctrine” operates to vest title in the
Governnent to the proceeds of Martinez’ RICO activities as of the
time Martinez engaged in those illegal activities, these proceeds,
and any property purchased with the proceeds, never becane
community property.

We further conclude that Yolanda has failed to establish a
honmestead interest in the property referred to as “Asset 2" or the
“Martinez Conpound,” one of the contested assets. For
substantially the sane reasons as above, the forfeiture relates
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back to the tine of the illegal activity for which Martinez was
convi ct ed. Thus, neither Martinez nor Yolanda, individually or
through the comunity, ever had title to the clained honestead
property. Because Yol anda is not an owner or owner’s spouse, she

is precluded under Texas |law fromasserting a honest ead exenpti on.

See Shepler v. Kubena, 563 S. W2d 382, 386 (Tx. GCv. App. -- Austin
1978, no wit) (holding that the benefits of honestead |laws are
based upon honestead claimants’ rights in property and have no
separ at e exi stence i ndependent of such rights, such that honestead
rights in property can rise no higher than right, title, or

interest which claimant owns in property); see also Sparks v.

Robertson, 203 S.W2d 622, 623 (Tx. Cv. App. — Austin 1947, wit
ref’'d).
C

Wth the exception of its resolution of Yolanda’s claimto
M ndy’ s Haci enda Apartnents, we agree with the district court that
Yol anda stated no legal claimto the forfeited property and the
district court correctly dism ssed her petition.

As to Yolanda’'s claim to Mndy's Hacienda Apartnents, for
reasons stated above, Yolanda acquired no interest in these
i nprovenents on the | and purchased i n 1970 because the i nprovenents
constructed on the | and were fuel ed by proceeds fromMartinez’ RI CO
drug conspiracy. As to the land acquired in 1970, however,
Yol anda owned an undivided |/2 interest in that property. W
di sagree with the district court, however, that the val ue of that
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property is necessarily determ ned by the 1970 purchase price. The
Gover nment conceded that Yol anda owned a | /2 interest in the | and.
Therefore, the district court should have entered a judgnent
recogni zing Yolanda’s | /2 interest in that |and or, alternatively,
I /2 the current value of the | and rather than the 1970 val ue of the
| and. Because the Governnment made clear inits notion that it had
no claimto the | and underlying M ndy’s Haci enda Apartnents, that
property and its value was conpletely outside the scope of the
motion and was not properly before the district court.
Accordingly, we remand to the district court Yolanda's claimto |/2
of the land underlying Mndy's Hacienda Apartnents so that both
parties wi |l have an opportunity to present evi dence of the current
val ue of that | and.

W also note that Yolanda requested a trial by jury to
adj udi cate her interest inthe forfeited property. W |eave to the
district court inthe first instance to determ ne the 7th Amendnent
guarantees to Yolanda a jury trial to determ ne the current market
value of the |and underlying Mndy’'s Hacienda Apartnents. e
therefore REMAND this case to the district court to resolve
Yol anda’s claimto this item of property.

AFFI RVED in part, REVERSED and REMANDED in part.

Judge Carl S. Stewart concurs in the judgnent only.



