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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 99-20274

DUNBAR MEDI CAL SYSTEMS | NC
Plaintiff - Counter Defendant - Appellee

GAMMEX INC, fornerly known as Radi ati on Measurenents |nc

Def endant - Counter d ai mant - Appell ant

Appeal fromthe United States District Court
for the Southern District of Texas

June 21, 2000

Before KING Chief Judge, and REAVLEY and STEWART, Circuit
Judges.

KING Chief Judge:

Gamex Inc. appeals the district court’s entry of judgnent
on Dunbar Medical Systens Inc.’s fraudul ent inducenent claim
arguing that two clauses in the parties’ settlenent agreenent or
Texas Rule of Cvil Procedure 11 bar that claim Gammex further
contends that the court erred in finding that there was no intent

to performat the tine the alleged m srepresentati ons were nade,



in awardi ng punitive damages given the existence of contract

| anguage barring the recovery of such damages, in awarding
punitive damages given the elenents of fraud had not been proved
by clear and convincing evidence, and in awardi ng pre-judgnent

i nterest on both conpensatory and punitive damages. W affirm
the entry of judgnent and the award of punitive danages, and
reformthe judgnent solely to clarify the pre-judgnment interest

awar d.

|. FACTUAL AND PROCEDURAL BACKGROUND

Gammex Inc. is a manufacturer of teleradiol ogy equi pnent,
which is used to digitize data froma nmediumsuch as x-ray film
or ultrasound and to transmt those data to a renote unit for
pur poses of nedical review and diagnosis. Until 1994, M. Linda
Dunbar, president and sol e sharehol der of Dunbar Medical Systens,
Inc. (“DWVBI”), was an independent distributor of teleradiology
equi pnent for Ganmex.! A by-product of the dissolution of the
parties’ relationship was a lawsuit, filed by Ganmex on April 28,
1994, in which Gammex sought return of equi pnent and damages
(“1994 Litigation”). In February 1995, DwvSl filed a counterclaim

asserting breach of contract, fraud, defamation, and various

' In early 1989, DMSI and DataSpan, Inc. entered into an
agreenent whereby DVMSI becane an i ndependent sal es representative
for DataSpan. Radiation Measurenents, Inc. is Gammex’s
predecessor in interest. DataSpan was acquired by
Gammex/ Radi ati on Measurenents in 1989. W refer to each of these
conpani es as “Gammex.”



ot her cl ai ns agai nst Gammex. Shortly before trial, the parties
executed a Settlenent Agreenent. That Agreenent is the focus of
t he case before us.

Di scussions |eading up to the execution of the Settl enent
Agreenment occurred between Decenber 1995 and July 1996. In
Decenber, the parties participated in unsuccessful court-ordered
medi ation. Sonetine thereafter, Ms. Margaret Lescrenier, a vice-
presi dent of Gammex, tel ephoned Ms. Dunbar to discuss settl enent
terms, including the possibility of transferring equipnment to
DMSI in lieu of cash. The district court found that in that
conversation, Ms. Dunbar told Ms. Lescrenier that she did not
want to consider older Courier Il units because they had software
and hardware defects.? According to Ms. Dunbar, M. Lescrenier
assured her that the units would be new and cone fromthe | atest
run of fifty manufactured by Gammex and woul d be problemfree. A
followup letter dated February 1, 1996 faxed by Ms. Lescrenier
to Ms. Dunbar |isted various equi pnent, including ten Courier |
units, that Gammex was willing to give DVBI. The letter gave a
list price of the Courier Il units of $10,000 each, a total Ilist
price of all offered equi pment of $203, 600, and stated that
“[t]he majority of the above equi pnent is new, never been used.
Sone of the Courier conputers were denonstration units.”

On February 8, Ms. Dunbar sent a fax to Ms. Lescrenier that

2 The Courier Il is a stand-al one conputer that runs
t el er adi ol ogy equi pnent.



responded to the proposal. That transm ssion included a Iist of
t he sanme equi pnent along wth dealer transfer prices. M.
Dunbar’s fax indicated that, based on the dealer prices, the
actual value of Gammex’s proposal was $44, 654.25. Ms. Dunbar
al so stated that she did not “know what to do” with sone of the
listed equi pnent, and that there had to be a cash settl enent
al ong wth the equi pnent package.

The two principals again corresponded |ater in February.
Ms. Lescrenier proposed as a counteroffer a new conbination of
equi prent and $50, 000 in cash. M. Dunbar, the district court
found, enphasized in a phone conversation with Ms. Lescrenier the
i nportance to DMSI that the equi pnment (including the Courier I1s)
be new. M. Lescrenier nmade the sane representations as earlier
—that the Courier Ils were fromthe |atest production run, and
that for the nost part, the equipnent was new or denonstration
units and thus practically new M. Dunbar requested a
particul ar type of canmera that normally went with the base units
that were part of the proposed package, but was told that Gamex
had none in stock and did not wish to purchase one nerely for
pur poses of settlenent.?

These di scussions were outlined in a fax dated February 26.

That communi cation (1) expl ained the equi pnment substituted for

3 M. Dunbar later determined that in fact, the canera’'s
manuf acturer had earlier ceased production of the requested
caner a.



the itens for which Ms. Dunbar indicated she had no use; (2) nade
reference to an exclusive dealer contract, a definition of a
sales territory, service arrangenents, and assistance with
advertising that were agreed to in earlier nediation proceedings,
and (3) offered $50,000 in cash. The total list price associated
with the new equi pmrent package was $203, 975, and again, the
comuni cation indicated that the majority of the equi pnent was
“new, never been used” and that “[s]one of the Courier conputers
were denonstration units.” The fax also stated that M. Dunbar
had “m sstated the value of the equipnent in the original l|ist”
in her February 8 response.

Negoti ations resuned in late April, when Ms. Dunbar’s
attorney contacted Gammex’s counsel. By April, DVMSI was no
| onger interested in maintaining certain relationships wth
Ganmex, * and it indicated that several aspects of the earlier
proposal s were no | onger of value (e.g., a new distributorship
agreenent, assistance with advertising). Negotiations between

the parties’ counsel dealt, inter alia, with the anount of cash

Gammex was to pay to DVSI, the equipnent to be transferred (e.g.,
whet her nmouses and cabl es were included, whether a six-nonth

warranty woul d be included, configuration and programm ng

4 The letter Ms. Dunbar’s attorney sent to Gammex’s
attorney listed as part of Ms. Dunbar’s settlenent proposal that
“[a]ll continuing or past relationships will be severed (except
for the terns of the settlenent agreenent, the non-disclosure and
software |icense agreenents).”



i ssues), the availability of docunentation regarding the
equi pnent, the availability of discounts on such itens as
repl acenent parts, responsibility for shipping and i nsurance
costs, and the timng of the delivery of the cash and the
equi pnent. Thus, the focus of the second stage was on the
consideration Ganmex was to give DVSI in return for DVSI
releasing its clains.
The parties eventually agreed to Ganmex’ s rel easing cl ai ns
related to the 1994 Litigation, and transferring to DVSlI the
equi pnent listed in Ms. Lescrenier’s second proposal and $70, 000
in cash. The final agreenent included three express warranties:
(1) that Gammex “has good and clear title to the Equi pnent, and
that the Equipnent is free of all |iens, nortgages and
encunbrances at the tine of shipnent to Dunbar Medical”; (2) that
the equi pnment “is either new and has never been used, or has
previ ously been used as denonstration or |oaner equipnent”; and
(3) that the “Equi pnent, at the tinme of shipnment to Dunbar
Medi cal, is working and operational in accordance with the
manuf acturer’s specifications applicable to each itemincluded in
the Equipnment.” In return, DVSI agreed to release clains related
to the 1994 Litigation. The agreenent was signed by Ms. Dunbar,
on behalf of herself and DVBI, on July 18, 1996; Charles
Lescrenier, Gammex’s CEO, signed the agreenent on July 23, 1996.
As per the agreenment, Gammex transferred $70,000 to DvSI
The parties dismssed, with prejudice, their respective clains.
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Ms. Dunbar sent to Ganmex instructions regardi ng how the Courier
Il units were to be configured and programmed. DMSI received
equi pnent from Gammex, al beit after the date stated in the
Agreenent. After receiving the equipnment, sone of which was
damaged in transit, Ms. Dunbar determ ned through testing that it
differed in significant ways fromwhat it had been represented to
be.

As a result, on Novenber 11, 1996, DVSI filed in the 152nd
Judicial District Court of Harris County, Texas an action
asserting breach of contract and fraud clains. Ganmex renoved
t he case on Decenber 23, 1996 to the United States D strict Court
for the Southern District of Texas.® |In response to the district
court’s granting of Gammex’ s Novenber 28, 1997 notion for a nore
definite statenent, DMSI filed a first anmended conpl aint on
January 16, 1998. In that conplaint, DVSI alleged breach of
contract and fraudul ent inducenent, and sought $150, 000 in
conpensat ory damages, $600,000 in punitive damages, pre- and
post -j udgnent interest, and attorney fees.

Gammex filed a notion for sunmary judgnent on February 2,

1998, arguing, inter alia, that under the Texas Suprene Court’s

deci sion in Schlunberger Technol ogy Corporation v. Swanson, 959

S.W2d 171 (Tex. 1997), the Settlenent Agreenent barred DMSI’s

> Jurisdiction is clained under 28 U . S.C. § 1332. DMSI is
a Texas corporation with its principal place of business in
Harris County, Texas, and Gammex is a Wsconsin corporation with
its principal place of business in Mddleton, Wsconsin.
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fraudul ent inducenent claim® The district court denied Ganmex’s
nmotion on March 4, 1998, and al so deni ed Ganmex’ s subsequent
notion to reconsider.’” A three-day bench trial began March 31,
1998. Gammex’s notion for a judgnent as a matter of |aw was
deni ed.

In the district court’s careful and thorough Fi ndi ngs of
Fact and Concl usions of Law, the court admtted DVSlI’'s parol
evi dence of Gammex’s prior oral representations and prom ses,
finding that they did not contradict or vary the Agreenent, and
instead specified and clarified the nature of the equi pnent nade
part of that Agreenment. It found that Gamrex had breached its
contract with DMSI. According to the court:

The evi dence reveal ed that sone of the highly technica
equi pnent was not only not new, but outnoded, or
defective, or had been used not nerely for
denonstration or | oaner purposes. The ten Courier |
units were not programmed as set forth by Linda Dunbar
in breach of Paragraph 2.2 of the Agreenent. The

evi dence, both testinonial and spreadsheet
docunent ati on, showed that upon arrival, none of the
ten Courier |Ils captured inmages off the digitizer or
ul trasound and that the equi pnment did not neet
specifications provided to Gaomex by DvsI . . . .
[Clredible testinony established that a | arge portion
of the equi pnent was not new, but used, and sone
nonoperational or only partly operational. Despite

6 The Settlenent Agreenent contains a choice-of-Ilaw clause
that provides that the Agreenent “shall be construed and governed
by the laws of the State of Texas.”

" Because Gammex’'s notion to reconsider raised a new
argunent —that Texas Rule of G vil Procedure 11 barred DMSI’s
clains —the |ower court interpreted the notion as a suppl enent al
nmotion for summary judgnent that was ripe for decision given DVSI
had responded.



Li nda Dunbar’s insistence that she wanted Courier |
units fromthe last production run that did not have
the hard drive and software problens identified in the
state court suit, none of the equipnent sent to DWVSI
was manufactured later than 1993, and nost was
manuf act ured between 1990-1992. It included old,

di scontinued nodels . . . . Sone of the equi pnent had
been used and taken back by Gammex as trade-ins or
exchanges.

The court al so noted Ms. Dunbar’s testinony that the August 1996
val ue of the transferred equi pnent was no nore than $20,000. It
held that as a result of Gammex’s breach, DMSI was entitled to
$150, 000 i n benefit-of-the-bargain damages and to $35, 200 in
attorney fees.

The court went on to find that Gamrex had fraudul ently
i nduced DMSI to enter into the Settlenent Agreenent. Ms.
Lescrenier was found by the court to have know ngly made fal se
statenents regarding the transferred equi pnent’s val ue,
condition, and age. The court found that the estimtes of the
equi pnent’s value were “deliberately and greatly inflated.” Ms.
Lescrenier’s statenents, which were found by the district court
not to be expressions of opinion, were nmade with the intention of
causing Ms. Dunbar to rely on them and settle the parties’
di spute. Ms. Dunbar was found to have relied on Ms. Lescrenier’s
statenents and to have been injured as a result. The court
determ ned that Ganmex’s fraud entitled DVSI to $150,000 in
benefit-of -the-bargai n damages, and $300, 000 in punitive damages.

As a result of these determ nations, the court ordered on
Novenber 23, 1998 that DWVSI submt a proposed final judgnent, and
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all owed Gamémex to file objections to that proposed judgnent. On
February 22, 1999, the court entered final judgnent, which, not
surprisingly, reflected DVSI's el ection to recover under its
fraud in the inducenent cause of action. The court awarded DVSI
$150, 000 i n conpensatory danages, $300, 000 in punitive danages,

and pre- and post-judgnent interest. Gammex tinely appeal ed.

1. THE FRAUDULENT | NDUCEMENT CLAI M

Before us, Gammex chal l enges only the district court’s entry
of judgnent on DVSI's fraudul ent inducenent claim its award of
$300,000 in punitive damages, and its award of pre-judgnent
interest on those punitive damages.® In general, Gamex contends
that (1) DMSI’'s claimis barred, either by the Settlenent
Agreenent’s terns or by Texas Rule of Cvil Procedure 11; (2) the
evi dence does not support the court’s finding of no intent to
perform (3) the Agreenent bars the punitive danmage award;
(4) DvBI has not net its statutory burden in proving entitlenent
to such damages; and (5) the | ower court inproperly awarded pre-
judgnent interest on punitive damages. W note that Gamex does
not challenge the lower court’s findings that Ms. Lescrenier nade

the statenents that are at the heart of DWVBI’'s fraudul ent

8 Gammex concedes that DMBI is entitled to recover $150, 000
i n conpensatory damages on its breach of contract claim and to
receive $35,200 in attorney fees. It also concedes that DVSI is
entitled to recover pre-judgnent interest at the rate of 6% per
annum on t he conpensatory danages award.
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i nducenment claim that the statenents included m srepresentations
of fact, or that Ms. Dunbar relied on Ms. Lescrenier’s
statenents. |In assessing Ganmmex’ s argunents, we apply the well -
establ i shed standard of review applicable to bench trials,
exam ni ng questions of |aw de novo, and review ng findings of

fact for clear error. See Gebreyesus v. F.C. Schaffer & Assocs.,

Inc., 204 F.3d 639, 642 (5th Cr. 2000).

A. Whether Contractual Provisions Act as a Bar

Gammex cont ends that under Schl unberger Technol ogy

Corporation v. Swanson, 959 S.W2d 171 (Tex. 1997), two

provisions within the Settlenent Agreenent operate to bar DVBlI's
fraudul ent inducenent claim The first is an “as is” clause,

whi ch provides that “[e] xcept as expressly provided for herein,
the equi pnment is conveyed and transferred by Ganmex to Dunbar
Medical as is, where is, and with all faults, and there are no
warranties which extend beyond the description of the equi pnent
on the face of exhibit ‘A attached hereto.”® ¢ 2.2. The second
provi sion, a nerger clause, provides that the Settl enent
Agreenment “contains the entire agreenent between the parties, and
no representations, inducenents, prom ses, or agreenent, oral or

ot herwi se between the parties with reference thereto and not

® The quoted | anguage appears in all capital letters, in a
bol d-face type, at the end of the paragraph that |ists Gammex’ s
warranties with regard to the equi pnent.
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enbodi ed herein shall be of any force.” § 4.2.
The district court rejected Ganmex’ s argunent in its review
of Gammex’s notion for summary judgnent. |t distinguished

Schl unberger fromthe case sub judice by noting that “while the

agreenent here may appear to Gammex to be an integrated one,
there was no express, specific disclaimof reliance on Gammex’ s
al l eged statenents and representations.” W also reject Gamex’s
argunent, but do so for sonewhat different reasons.

I n Schl unberger, the Texas Suprene Court recogni zed the

i nherent tension between the principle that the “[p]arties should
be able to bargain for and execute a release barring all further
di spute,” 959 S.W2d at 179, and prior authority holding that
clauses in contracts, including nerger and discl ai ner provisions,
need not bar subsequent clains of fraudul ent inducenent. See id.
at 178-79. The court held that “a rel ease that clearly expresses
the parties’ intent to waive fraudul ent inducenent clains, or one
that disclainms reliance on representations about specific matters
in dispute, can preclude a claimof fraudul ent inducenent,” but

al so enphasi zed that “a disclainer of reliance or nerger clause

will not always bar” such a claim? |d. at 181. Because the

10 The court cited its opinion in Prudential |nsurance Co.
v. Jefferson Associates, Ltd., 896 S.W2d 156, 162 (Tex. 1995),
as describing sone of the circunstances under which such cl auses
woul d not be binding. Included in those circunstances are where
the contract was procured by fraud and where a seller’s conduct
obstructs a buyer’s ability to inspect the condition of what is
being sold. See id. The court also noted that “[w here the ‘as
is’ clause is an inportant part of the basis of the bargain, not

12



parties should be able to rely on their negotiated discl ai ner or
merger clauses to resolve fully their disputes, the question for
the court was “under which circunstances such disclainmers are
binding.” 1d. at 179. For the answer to this question, the
court looked to “[t]he contract and the circunstances surroundi ng

its formation . . . ." 1d.; see also Prudential Ins. Co. V.

Jefferson Assocs., Ltd., 896 S.W2d 156, 162 (Tex. 1995) (stating

that, in determ ning whether an “as is” clause is unenforceabl e,
“[t]he nature of the transaction and the totality of the

ci rcunst ances surroundi ng the agreenent nust be considered”).

We read Schl unberger as holding that particular contract
cl auses may, under certain limted circunstances, curtail the
contracting parties’ ability to challenge the contract’s validity

on fraudul ent inducenent grounds. Schl unberger gives us sone

i ndi cation of what those circunstances may include. That the

negotiating parties in Schlunberger were represented by counsel,

were experts in the subject matter of the negotiations, and were
bargaining at armis length were inportant to the court.! See

Schl unberger, 959 S. W2d at 180. In addition, the court noted

an incidental or ‘boiler-plate’ provision, and is entered into by
parties of relatively equal bargaining position, a buyer’s
affirmati on and agreenent that he is not relying on
representations of the seller should be given effect.” [d.

11 The argunment that merger or disclainmer clauses should be
bi ndi ng whenever parties to the agreenent were represented by
i ndependent | egal counsel was expressly rejected by the
Schl unberger court. See 959 S.W2d at 178.
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that at the center of the parties’ dispute was the object of the
al l eged m srepresentations —the value of the mning project —
and that the sol e purpose of the unanbi guous rel ease was to end
that dispute “once and for all.” Id.

We nust assess whet her Gammex and DVBI's Settl enent
Agreenent “clearly expresses the parties’ intent to waive
fraudul ent inducenent clains, or . . . disclainms reliance on
representations about specific matters in dispute.” 1d. at 181.
The parties in the instant action were represented by counsel,
and bargained at arnmis length over the terns of the Settl enent
Agreenent. The final bargain struck exchanged rel eases of clains
for equi pnment and cash. Both parties could be considered
extrenely know edgeabl e about the type of equipnent reflected in
t he agreenment —one nmanufactured and nmarketed that equi pnent, the
ot her was previously a distributor of the equipnent.

We nonet hel ess concl ude that under the circunstances of this
case, the “as is” and nerger clauses do not bar DWMSI’s fraudul ent
i nducenent claim The Agreenent reflects that Gammex and DVSI
specifically contenpl ated future, although not conti nuing,
interactions with one another. DMSI had the right to send one
enpl oyee to Gammex’s offices for training on the Courier Il and
ot her equi pnent, Gammex was to provide DVSI free support by
t el ephone for one year, and Gamex agreed to apply for one year
its standard trade discount to DVSI’'s purchases of replacenent
parts and supplies. 1In addition to future interactions, the

14



parties contenplated future disputes related to the Settl enent
Agreenment. A punitive-damages provision in that Agreenent
presupposes a claimarising fromor related to it. This
suggests that the parties were not seeking to end all disputes

bet ween them “once and for all.” Schlunberger, 959 S. W2d at

180. Al though these observations are not dispositive, they frane
our analysis of the “as is” and nerger cl auses.

As the Texas Suprene Court noted in Prudential |nsurance,

al though an “as is” clause can negate a claimthat a seller’s
conduct caused a buyer injury, see 896 S.W2d at 161, such a
clause is not always enforceable. See id. at 162. The court
explicitly noted that fraud used to i nduce agreenent was a
circunstance that rendered that clause unenforceable. See id.

(“A buyer is not bound by an agreenent to purchase sonething ‘as

is’ that he is induced to nmake because of a fraudul ent
representation or conceal nent of information by the seller.”).
The issue at hand is whether the “as is” clause denonstrates the
parties’ clear intent to waive fraudul ent inducenent clains or

disclaimreliance on representations about specific matters in

di spute. See Schl unberger, 959 S.W2d at 181.

We conclude that it does not. The m srepresentations in
this case went to the condition of the equipnent (i.e., its
“newness” and its being problemfree). The contract specifically
warrants that the equi pnent be either “new and . . . never
used, or . . . previously . . . used as denonstration or | oaner
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equi pnent” and that it would be “working and operational in
accordance with the manufacturer’s specifications . . . .” The
“as is” clause specifically excepts the other explicit
warranties. Under these circunstances, we cannot concl ude that
DVBI, in agreeing to the “as is” clause, disclained reliance on
Gammex’ s representations regardi ng the equi pnent’s age or
functioning, or intended to waive fraudul ent inducenent clains.

. SMB Partners, Ltd. v. Osloub, 4 S W3d 368, 371 (Tex. App.

1999, no pet.) (holding that an “as is” clause that specifically
excl uded other warranties did not apply to the purported

m srepresentation and thus did not bar the fraudul ent i nducenent
clainm.

The nmerger clause, on its face, represents a cl oser
question. In agreeing to that clause, DVSI agreed that “no
representations . . . oral or otherw se between the parties with
reference [to the Settl enent Agreenent] and not enbodied [in the
Agreenent] shall be of any force.” Again, however, we find that
the I anguage of the clause is not sufficient to bar DVSI’s
fraudul ent inducenent claim Ganmex contends that M.
Lescrenier’s representations regardi ng the equi pnent’s age and
ability to operate problemfree are not enbodied in the
Settl enent Agreenent’s | anguage, and DVBI argues the opposite.
The agreenent’s reference to new equi pnent that had never been
used is the outgrowth of the February discussions regarding the
equi pnent, appearing in the contract after DVBI rem nded Gammex
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of Ms. Lescrenier’s proposal that the majority of the equi pnent
was new, wWith sonme denonstration equi pnment, and drafted proposed
| anguage that stated that the equipnent is “either new and never
been used or only used as denonstration units.”! \Wether this
history is sufficient to conclude that the representations are
enbodied in the agreenent is sonething we need not decide, for we
can say that under the circunstances, the agreenent does not
reflect the “requisite clear and unequi vocal expression of intent

necessary to disclaimreliance on the[] specific representations

by Gammex. Schlunberger, 959 S.W2d at 179. As a result, the

district court did not err in concluding that DVSlI’'s fraudul ent

i nducenent cl ai mwas not barred. 3

12 DMSI al so sought additional |anguage relating to a six-
month warranty on the equi pnent. This was rejected. The
description of the equipnent to be transferred in the final
agreenent differs fromthe description in the docunents exchanged
by Ms. Lescrenier and Ms. Dunbar in including a reference to
“l oaner” equi pnent. This addition does not contradict M.
Lescrenier’s representations, however, as | oaner equi pnent,
al t hough not new, could still cone fromthe last fifty
manuf act ured by Gammex and be problemfree.

13 W note that the parties negoti ated separate rel ease
cl auses covering any and all clains “nmade in or based on or
related to the clains nade in the Litigation.” The “Litigation”
was defined as the action Ganmex initiated in 1994. Thus, we do
not read the rel ease cl auses as covering clains arising fromthe
Settlenment Agreenent. Indeed, in a section of the contract
separate fromthe “Rel eases” section, the parties included
provisions relating specifically to the Settlenent Agreenent.
Those provisions were the nerger clause, the clause prohibiting
recovery of punitive and speci al damages, and the choice-of -l aw
cl ause.
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B. Wether Rule 11 Acts to Make Oral Representations
Unenf or ceabl e

Gammex al so argues that under the Texas Suprene Court’s

opinion in Padilla v. LaFrance, 907 S.W2d 454 (Tex. 1995), Texas

Rule of G vil Procedure 11 nakes oral representations nade in the
course of negotiating a settlenment agreenent unenforceable.* As
a result, DVBI cannot rely on Ms. Lescrenier’s statenents to
support a claimof fraudul ent inducenent. Gammex takes issue
wth the district court’s rejection of this argunent, contending
that the court erred in concluding that because the Settl enent
Agreenment was to be perfornmed in | ess than one year, the statute
of frauds does not apply.

Like the district court, we conclude that Gammex’ s ar gunment
must be rejected, although we base our decision on different
reasoning. In Padilla, the Texas Suprene Court faced the
gquestion of whether a series of letters between parties
constituted an agreenent that satisfied Rule 11's witing
requi renent. Analogizing to the statute of frauds, the court
held that the letters evidenced a binding agreenent, in part

because they reflected “all material terns of the agreenent.”

907 S.W2d at 460-61. Ganmmex w shes to use | anguage within the

4 Under Rule 11, “no agreenent between attorneys or
parties touching any suit pending will be enforced unless it be
in witing, signed and filed with the papers as part of the
record, or unless it be nmade in open court and entered of
record.” Tex. R Qv. P. 11 (Wst 2000).

18



Padilla opinion to require that all oral representations nmade in
the context of settlenent negotiations be in witing in order to
be enforceable. See id. at 460 (“To satisfy the statute of
frauds, ‘there nust be a witten nmenorandum which is conplete

wthinitself in every material detail (quoting Cohen

v. McCutchin, 565 S.W2d 230, 232 (Tex. 1978))). Gammex contends

t hat because oral settlenent agreenents are unenforceable as a
matter of law, no claimof fraudul ent inducenent can be brought.

It looks to Weakly v. East, 900 S.W2d 755, 758 (Tex. App. 1995,

writ denied), for support for this contention.

We find Weakly distinguishable on its facts. |In that case,
plaintiffs alleged that defendants, in an effort to forestall the
sale of the real estate to another buyer and to purchase that
property at a lower price in a foreclosure sale, promsed to
purchase real estate with no intention of actually carrying out
that promse. See id. at 758. The court found that the essence
of the fraud claimwas the oral promse to purchase realty. See
id. Because a contract for the sale of realty is not enforceabl e
unless in witing, and because the alleged fraud did not prevent
the necessary witing, the court found that summary judgnent in
favor of the defendants was proper on the fraud claim See id.

Gammex’ s argunent could have nore force if DVBI was seeking
to enforce as a contract an alleged oral settlenent agreenent
bet ween Ms. Dunbar and Ms. Lescrenier. Here, however, DVSI
chal | enges the validity of the signed Agreenent. Unlike the
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plaintiffs in Weakly, DVSlI alleges that Gammex’ s acti ons
constituted fraud in the i nducenent —the witing, signed by the
parties, was procured by Ms. Lescrenier’s m srepresentations as
to the condition of the equipnent to be transferred. This

all egation cannot be said to be an attenpt to by-pass the statute
of frauds via a fraud claim or an attenpt to enforce an

ot herwi se unenforceabl e oral settlenent agreenent. DMSI’s injury
stens from Gammex’ s al |l eged violation of its independent | egal
duty not to procure a contract with DVSI through fraud. See

Fornpsa Pl astics Corp. USA v. Presidio Engineers & Contractors,

960 S.W2d 41, 46 (Tex. 1998).

Gamex seeks to distinguish Fornbsa on the ground that it
i nvol ves a contract, rather than a settlenent agreenent. Rule 11
applies only to settlenent agreenents. Although it is clear that
a settlenent agreenent nust be in witing to be enforceabl e under
Texas courts’ interpretation of Rule 11, we nust reject Gammex’s
attenpt to rely on the scope of that Rule to negate DVBI’s
fraudul ent inducenent claim W can think of no principled
reason for distinguishing between fraudul ent i nducenent clains
targeting contracts and those targeting settlenent agreenents,
and Texas | aw provides us with no cause to do so.

In general, Texas law treats a settlenent agreenent as a
contract, and courts typically analyze an agreenent’s

enforceability following contract law. See Certain Underwiters

at Lloyd’s v. Oryx Enerqgy Co., 203 F.3d 898, 901 (5th G r. 2000);
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Wllianms v. dash, 789 S.W2d 261, 264 (Tex. 1990); National Cas.

Co. v. Lane Express, Inc., 998 S.W2d 256, 262 (Tex. App. 1999,

wit denied); Stewart v. Mathes, 528 S.W2d 116, 118 (Tex. Cv.

App. 1975, no wit). Like a contract, “an agreenent in

conpliance with [Rule 11] is subject to attack on the grounds of

fraud or m stake.” Kennedy v. Hyde, 682 S.W2d 525, 529 (Tex.

1984) (citing Burnaman v. Heaton, 240 S.W2d 288 (Tex. 1951)).

There is no suggestion in the instant case that the signed
Settl enment Agreenent does not conply with Rule 11's requirenents.
“[A] fraud claimcan be based on a promi se nade with no intention
of performng, irrespective of whether the promse is |ater

subsuned within a contract.” Fornobsa, 960 S.W2d at 46; see al so

Spoljaric v. Percival Tours, Inc., 708 S.W2d 432 (Tex. 1986)

(holding, in a fraudul ent m srepresentati on case, that evidence
was sufficient to support jury finding that enpl oyer did not
intend to inplenent a bonus plan when he orally promsed to do
so). Under Texas law, parties challenging contracts as

fraudul ently induced may rely on evidence of oral prom ses or

agreenents to support their clains. See Santos v. M d-Continent

Refrigerator Co., 471 S.W2d 568, 569 (Tex. 1971) (per curian

(“The parol evidence rule will not prevent proof of fraud or

mutual mstake.”); Dallas Farm Mach. Co. v. Reaves, 158 Tex. 1

307 S.W2d 233, 239 (1957) (holding that a nerger clause does not
bar the use of parol evidence to establish that the contract was

i nduced by fraud). Padilla negates none of these principles. W
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therefore conclude that neither Padilla nor Rule 11 precl udes

DMVSBI ' s fraudul ent inducenent claim?®

C. Wether a Factual Basis Exists for a Finding of Fraud
Under Texas |law, a party claimng fraudul ent inducenent nust
denonstrate (1) a material representation, (2) that was false,
(3) that was either known to be fal se when nade or was asserted
w t hout know edge of the truth, (4) that was intended to be acted
upon, (5) was relied upon, and (6) that caused injury. See

Fornpbsa, 960 S.W2d at 47; DeSantis v. Wackenhut Corp., 793

S.W2d 670, 688 (Tex. 1990), cert. denied, 498 U S. 1048 (1991).

“A prom se of future performance constitutes an actionabl e

m srepresentation if the prom se was nade with no intention of

performng at the tine it was nade.” Fornpbsa, 960 S.W2d at 48.
Gammex contends that the district court erred in finding

that Ms. Lescrenier intended not to performat the tine she

15 Gammex al so contends that we should apply | anguage from
Boggan v. Data Systens Network Corp., 969 F.2d 149 (5th Gr.
1992), to hold that Ms. Lescrenier’s statenents cannot constitute
actionable m srepresentations. See id. at 153 (“It is well
settled that the negotiations and discussions |eading up to the
writing cannot displace the terns of the witten agreenent.”).

We decline to do so. Qur decision in Boggan was in part based on
the finding that the alleged m srepresentati ons were expressions
of intent, rather than statements of fact, see id., and that
statenments such as “1 think we have a deal” could not, under the
ci rcunst ances, be considered actionable m srepresentations. In
the case before us, the district court found that Ms.
Lescrenier’s statenents were m srepresentations of fact, or

prom ses made with no intention of performng. Each of these is
an actionable m srepresentation under Texas |aw. See Fornopsa,
960 S. W 2d at 46-48.
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represented that the transferred Courier Ils would conme fromthe
| ast production run and would be problemfree. To support this
contention, it points to the fact that the Ms. Lescrenier’s
proposals were not fully accepted in February, to evidence that
Ms. Lescrenier relied on a |ist of avail abl e equi pnent prepared
by M. Sopotnick, and to evidence that Ms. Lescrenier did not
participate in the second stage of negotiations. Ganmex urges us
to conclude that the evidence supporting the |lower court’s
finding of the requisite intent is “so weak that it creates only

a nere surm se or suspicion of its existence,” T.0O Stanley Boot

Co. v. Bank of El Paso, 847 S.W2d 218, 222 (Tex. 1992), and is

t hus insufficient.

Qur review of the district court’s finding is |imted.
Under the Federal Rules, “due regard shall be given to the
opportunity of the trial court to judge of the credibility of the

W tnesses.” FED. R Qv. P. 52(a); see also Coury v. Prot, 85 F. 3d

244, 254 (5th CGr. 1996). “The burden of show ng that the
findings of the district court are clearly erroneous is heavier
if the credibility of witnesses is a factor in the trial court’s

decision.” |d. at 254 (citing Village Fair Shopping CGr. v.

Stanl ey Broadhead Trust, 588 F.2d 431, 434 n.2 (5th Cr. 1979)).

In this case, the trial judge specifically noted her assessnents
of Ms. Dunbar’s, Ms. Lescrenier’s, and M. Sopotnick’s
credibility.

We do not energe fromour review of the record with a
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“‘definite and firmconviction that a m stake has been

commtted.’” Concrete Pipe & Prods. of Cal., Inc. v. Construction

Laborers Pension Trust for Southern Cal., 508 U S. 602, 622

(1993) (quoting United States v. United States Gypsum Co., 333

U S 364, 395 (1948)). Evidence indicates that although M.
Lescrenier was not an active participant in the | ast rounds of
negoti ati ons, her second February proposal was a basis upon which
t hose negotiations built. Although Ms. Lescrenier indicated in
her testinony that Gammex’s inventory changed between February
and August, when the equi pnent was shi pped, M. Sopotnick
testified that there was no change. He also testified that M.
Lescreni er acconpani ed hi m when he reviewed the inventory to
assess what equi pnent was available. Gven this and other
evidence in the record, we conclude that the district court’s

finding is not clearly erroneous.

I11. PUN TI VE DAMAGES AND PRE- JUDGVENT | NTEREST

Because we conclude that the district court did not err in
entering judgnent on DVSI's fraudul ent inducenent claim we turn
to Ganmex’ s challenges to the lower court’s punitive damages and
pre-judgnment interest decisions. Wth regard to punitive
damages, Gammex contends that the district court erred in not
enforcing a contractual provision in which DVBI explicitly
rel eased clains for punitive danages, and that DMSI is not
entitled to such danages because it has not net its statutory
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burden of proof.
The parties’ Settlenent Agreenent provides that
As to any and all clainms that may be asserted by Dunbar
Medi cal or Dunbar arising fromor in any way rel ating
to this Settlenent Agreenent, including but not limted
to the Equi pnment, in no event shall Dunbar Medical or
Dunbar be entitled to recover special, consequential or
puni tive damages, and recovery of special,
consequential or punitive damages shall be absolutely
precl uded.
Gammex contends that this | anguage nust be interpreted as a
rel ease of DMSI's punitive damages claim and that because the
clause was freely negotiated, it bars DMSI’s recovery of such
damages.
In general, a party is not bound by a fraudulently induced

contract. See Fornpbsa, 960 S.W2d at 46; Prudential Ins., 896

S.W2d at 162. Underlying this rule is the notion that a party
i nduced by fraud to enter into an agreenent has not provided the

assent necessary to nmake a binding contract. See Dallas Farm

Mach. Co., 307 S.W2d at 240; Edward Thonpson Co. v. Sawers, 111

Tex. 374, 234 S.W 873, 874 (1921) (“Contracts, though reduced to
writing, are avoided when induced by material prom ses, never
intended to be kept, not because one is allowed to vary his
witten contract, but because real assent is essential to a

bi nding contract.”). “One who is entitled to avoid an entire
witten contract because it |acked his assent can no | onger be
held bound by any of its stipulations . . . .” Sawers, 234 S.W
at 874-75.
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Because a party is not bound by a contract he was induced by

fraud to enter, we find inapplicable Menorial Medical Center v.

Keszler, 943 S.W2d 433 (Tex. 1997), a case Gammex relies upon to
support its contention that the punitive danages provision is

enforceable. In Menorial Mdical, the Texas Suprene Court

determned, inter alia, that a post-injury release of clains for

gross negligence is not against public policy. See id. at 435.
The settl enent agreenent and rel ease at issue in the case were
considered valid docunents. See id. at 434 (“The parties .

have not contested the validity of the release or clained
anbiguity or fraud in its execution.”). Thus, the issue regarded
the enforceability of a clause within the contract, not the
validity of the contract. Here, we consider whether a clause in

a contract otherw se unenforceabl e agai nst DVSI may nonet hel ess

precl ude punitive damages. W hold that it cannot. Because DVSI
was found to have been induced into entering the Settl enment
Agreenment by Gammex’s fraud, the district court did not err in
concluding that the Agreenent’s punitive danages provision was
not bi ndi ng on DVSI

Gamex next argues that DMSI has not net its burden under
section 41.003 of the Texas Cvil Practice and Renedi es Code, and
therefore is not entitled to a punitive damages award. Section
41.003(a) provides that a claimant prove “by clear and convi nci ng
evidence that the harmw th respect to which the clai mant seeks
recovery of exenplary damages results from (1) fraud, (2) malice,
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or (3) wlful act or mssion or gross neglect in wongful death
actions . . . .” Gamex attacks the lack of “clear and
convi nci ng” evidence supporting a finding of no intent to perform
on the part of Ms. Lescrenier, and argues that this case exhibits

neither the “evil mnd,” Transportation Ins. Co. v. Moriel, 879

S.W2d 10, 18 (Tex. 1994), nor the “extraordinary harm” id. at

24, that are required under Texas |law to award punitive danages.
Gammex’ s reliance on Miriel and other cases building on its

principles is msplaced. The cases cited each deal with

allegations of bad faith. See State FarmFire & Cas. Co. V.

Si mons, 963 S.W2d 42 (Tex. 1998) (involving allegations that
i nsurance conpany breached its duty of good faith and fair

dealing); Universe Life Ins. Co. v. Gles, 950 S.W2d 48 (Tex.

1997) (sane); Moriel, 879 SSW2d at 14 (sane). As subsequent
Texas Suprene Court decisions have recogni zed, Mriel “clarified
the requirenents for the inposition of punitive danmages in a bad

faith case.” Simons, 963 S.W2d at 47; see also Gles, 950

S.W2d at 54 (noting Miriel Iimts recovery of punitive danages
in bad faith cases to, anong others, those able to show
fraudul ent conduct in addition to bad faith).

This is a fraud case. Under section 41.003(a), DMSI had the
burden of denonstrating that its harmwas due to Gammex’ s fraud.
The statute defines fraud to be “fraud other than constructive
fraud.” Tex. Qv. Prac. & REM CobE ANN. 8§ 41.001(6). As the Texas
Suprene Court has noted, “[a] finding of intent to harm or
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conscious indifference to the rights of others will support an

award of exenplary damages. In [Trenholmv. Ratcliff, 646 S. W2d

927, 933 (Tex. 1983)], this court held that a fraudul ent
i nducenent was enough to support at least a finding of conscious
indifference.” Spoljaric, 708 S.W2d at 436 (internal citations
omtted). DMSI did not also need to show nmalice, as the statute
is explicit in providing that a claimant needs to show harm from
fraud or nali ce.

DVBI was required to show by clear and convincing evi dence
the el enments of punitive damages provided in section 41.003(a).
See Tex. Qv. Prac. & REM CobE ANN. 8 41.003(b). dear and
convincing evidence is “that neasure or degree of proof which
W Il produce in the mnd of the trier of fact a firmbelief or
conviction as to the truth of the allegations sought to be
established.” |d. 8§ 41.001(2). Ganmex contends only that
evidence is insufficient to support a finding that Ms. Lescrenier
had no intent to performwhen she assured Ms. Dunbar of the
condition of the equipnent to be transferred. W have consi dered
the evidence under the clear error standard and have rejected
Gammex’s argunent. |t fares no better under the standard
applicable here. Thus, we conclude that the district court did
not err in awardi ng punitive danmages.

The final argunent Gamrex raises before us chall enges the
district court’s award of pre-judgnent interest. The court’s
j udgnent provides that DVSI “is also entitled to recover pre-
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judgnent interest at the rate of 10% per annum from Novenber 18,
1996 until entry of judgnent . . . .” Gammex contends that this
is an award of pre-judgnment interest on punitive damages in
addition to conpensatory damages. Under Texas |aw, pre-judgnent
interest is not recoverable on an award of punitive danmages. See
Tex. Qv. PrRac. & REM CobE ANN. 8§ 41.007. We hold that DMBI is
entitled to pre-judgnent interest at the rate of 10% per annum

assessed on only the conpensatory damages portion of its award.®

V. CONCLUSI ON
For the foregoing reasons, we affirmthe district court’s
entry of judgnent on DVSI's fraudul ent inducenent claim and its
award of punitive damages. W reformthe judgnent to clarify
that pre-judgnent interest at the rate of 10% per annumis to be

assessed only on the conpensatory danmage award. See Krieser V.

Hobbs, 166 F.3d 736, 747 (5th G r. 1999).
AFFIRMED in part; REFORMED in part. Ganmex shall bear the

costs of this appeal.

6 Ganmmex al so asks that we reformthe interest award to
reduce the rate to 6% as this was the rate DMSI requested. It
does not contend that an award at the higher rate was erroneous,
and thus we deny its request.
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