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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-20188

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

BEN T. REYES; ELI ZABETH MALDONADO,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

January 23, 2001

Bef ore DUHE and PARKER, Circuit Judges, and FOLSOM * District
Judge.

DAVID FOLSOM District Judge:

After a three-nonth-long trial, Appellants-Defendants Ben T.
Reyes and Eli zabeth (“Betti”) Ml donado (hereinafter “Reyes” and
“Mal donado” respectively) were convicted of bribery and

conspiracy to commt bribery and Reyes of mail fraud. Reyes and

District Judge of the Eastern District of Texas,
sitting by designation.



Mal donado appeal their convictions and the sentences that
followed. We find no error as to either defendant and therefore
affirmthe district court’s rulings in all respects.
| . FACTUAL BACKGROUND
I n August 1995, the FBI instituted a sting operation in
connection with its investigation into allegations of official
wr ongdoi ng by Houston city council man Ben Reyes. The all egations
centered on charges by Berta Flores--Reyes’'s “political eneny”
and a paid informant to the FBI--that Reyes had received
ki ckbacks on city contracts. The centerpiece of the FBI’'s
operation was a fictitious corporation dubbed the “Cayman G oup.
The Cayman Group was purportedly interested in investnent
opportunities in hotels, resorts, and real estate. It was also
represented that the conpany was conprised of weal thy, Hi spanic
foreign nationals and was based in South Anmerica. The FBlI nade
one of its agents, Robert Dogium president; Julio Molineiro, a
paid confidential informant, agreed to act as a representative
for the conpany.! The account of the sting operation that
follows is |argely undi sputed.
A. Reyes’s

Initial |nvol venent
with the Cayman G oup

. Agent Dogi uni s undercover nanme was Marcos Correa.
Mol ineiro’s was Carl os Montero.



First contact between the Cayman Group and Reyes occurred
August 1, 1995, when Mdlineiro and Reyes net at Reyes’s district
office. The neeting, |ike nost during the operation, was
recorded. Mdlineiro stated that the Cayman G oup was | ooking for
opportunities to invest in hotels, resorts, and the |ike. Reyes
referred Molineiro to his brother, Gegg, who, Reyes said, had in
t he past received $20 mllion in city contracts. Reyes also
i ntroduced Molineiro to a second brother, Tony, who |ikew se had
been successful in obtaining city contracts.

On August 16, Gregg, along with Tony, net with Mdlineiro.
The three discussed the city’s plan to build a hotel adjacent to
t he downt own convention center (the “hotel project”). Gegg
expl ai ned that one of the bidders on the project, Wayne
Duddl esten, had submtted a plan that called for ethnic mnority
financing (the “Duddl esten plan”). Gegg urged Mdlineiro and the
Cayman Group to consider the project “carefully.” The next day,
Gregg touted Reyes’'s ability to push business through the city
council. Gegg noted, however, that Reyes’s assistance cane at a
price: “lIt’s not free, that’'s what Ben says.” Gegg requested
that Molineiro keep their conversations “very confidential.”
Later that day, Reyes confirnmed that he expected to receive a fee
fromthe devel oper that won the hotel project.

On August 23, Gregg called Molineiro to confirmthe Cayman
Goup’s interest in the hotel project. The next day, Mdlineiro
asked whet her Reyes was commtted to any other bidders, “or is he
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going to get the contract for us?” Gegg responded: “For us!

For us! Because, well, he’'s going to be part of this.” On
August 25, Tony enphasi zed that the Cayman G oup’s involvenent in
the hotel project would be a joint venture, involving “nyself,
you, . . . Ben, and Gregg.” Tony, however, cautioned Mlineiro
that Reyes “has to be careful . . . [because] it’s a conflict of
interest.” At the sanme tinme, though, Tony enphasi zed that “it’s
al nost certain [that Reyes] can get the deal.” On Septenber 7,
regardi ng Reyes’s involvenent in the hotel project, Tony stated
that Reyes’s “expenses are included there in several areas.

We have al ways asked between forty-five and fifty percent. Let’s
say fifty. |, Ben, and G egg are going to be included in the
fifty.”

On Septenber 13, Tony asked Molineiro to neet himthe next
day. Tony said the neeting was needed to discuss “sonething very
urgent” but explained that he would “rather not talk too much
about this on the phone.” The next day, Tony provided Mlineiro
wWth a letter expressing interest in the hotel project and asked
himto send it to Duddl esten. Tony explained that it was Reyes
“who is asking for this.” Tony said the letter was drafted by a
friend of Reyes’s who is a consultant to Duddl esten. Tony al so
recommended that the Cayman Group change its nanme but cautioned
t hat, whatever nane was chosen, it nust not suggest a conflict of

interest. Tony explained that if the Reyeses’ interest in the



hotel project were exposed, “we’ll |lose Ben’s vote. So we don’t
want to do that.”

Before the Septenber 14 neeting ended, Tony urged Molineiro
to send the letter to Duddl esten by the following day. Mdlineiro
responded that he had to confer with his associates first. Tony
called Reyes to explain that the letter m ght be del ayed. Reyes
insisted that if the letter was not sent by the next day, the
opportunity to invest in the hotel project mght be lost. Tony
deci ded he woul d send the letter hinself, an idea Reyes said
woul d be “a good way for [Duddl esten] to see that we’ re working
on it.”

Mol i neiro had several tines invited Reyes and his famly to
Florida to neet with a partner in the Cayman G oup. On Septenber
23, Reyes, his son, and Tony flew first-class to Florida on
ti ckets purchased by the Cayman Group. The Reyeses’ |odging at a
Florida resort was also paid by the Cayman G oup. Reyes and Tony
met with Molineiro, Agent Dogium and a second FBI agent, Len
Carey. The five discussed the opportunity presented by the
Duddl esten plan. Like he had before, Tony warned that Reyes’s
i nterest could not becone public; further, Reyes hinself said
that he could not be part of the deal because of his position on
the city council. The |ast day of the trip, however, Tony
backpedal ed: he told Mdlineiro that Reyes expected to be paid for
his work on the project but that he felt unconfortable admtting
as nmuch in front of Carey. Later, with Reyes present, Tony again
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asked Molineiro to change the Cayman G oup’s nane. Tony al so
expl ai ned that he and Reyes had sel ected a Houston representative

for the Cayman G oup: “[We al ready have a Hi spanic | awer who’s

very smart . . . [and] a trustworthy friend. . . . He’s going to
be your partner in this.” The |awer, |saias Torres, was
described as Reyes’'s “political friend.” Reyes explained that

Torres would act as “the front.”

On Cctober 5, Torres delivered to Duddl esten’s office the
Septenber 14 letter Tony had provided Mdlineiro. The letter
represented that Torres was the Cayman Group’ s agent; instead of
“Cayman Group,” however, the conpany was referred to as the
“Latin Anerican Enterprise Goup.” On Cctober 19, Torres
attended a city council neeting, the purpose of which was to
di scuss the conpeting bids for the hotel project. Torres’s
attendance was at the invitation of Duddl esten, who had
previously witten Torres about the neeting. Reyes in his
capacity as a city councilman was al so present at the neeting.
Though he never revealed that he m ght have an interest in the
Duddl esten pl an, Reyes asked a nunber of questions about the
conpeting bids. In a letter dated Cctober 31, Duddl esten thanked
Torres for his support, prom sed to keep in touch, and encl osed a
nunber of docunents concerning the Duddl esten plan.

On Novenber 3, Tony declared to Molineiro that he would no
| onger participate in the hotel project: “I told Ben, well, if
you want to be in charge, you be in charge. . . . I’'mgoing to

6



retire fromall of this.” Reyes confirmed Tony' s departure to
Molineiro: “I want you to call nme directly. . . . Fromnow, we're
going to handle it straight.” Reyes said that, henceforth, he
was “going to get conpletely involved” in the effort to secure a
pi ece of the hotel project for the Cayman G oup. Shortly
thereafter, Reyes told Dogiumthat he was interested in investing
in real estate purchased at auction; he suggested that the two go
in together, each putting up $50,000. Reyes stated that such an
i nvestment would be “ny private business” and that it “has
nothing to do with the city.” The two agreed to discuss the
matter |ater.

On Novenber 6, Reyes net Dogium at the Cayman G oup’s
of fices. Dogium expressed concern that a Duddl esten conpetitor
m ght win the hotel project because the conpetitor was naking
| arger contributions. Reyes explained the difference between
canpai gn contributions and cash paynents and why the | atter had
greater power to influence than the fornmer: “You spend the cash
and it’s not accounted for. . . . These guys work day and ni ght
for nothing. . . . And you are nore on their side than any dam
checks that you could give them Because they can’t even spend
those checks to eat.” Dogium agreed but expressed concern that
the cash reach its intended target, “so that no one is making an
ass out of ne.” Reyes enpathized with Dogium s concern: Reyes

said that he too had been cheated by internediaries.



Reyes then turned to the subject of the real estate venture
he had proposed before. Reyes said that the properties would
give hima “front” for any unexpl ai ned accunul ati on of wealth:
“Because cash, you can’t spend that, if you don’t have a front.”
But Dogui msaid that the Cayman Group was not interested in
Reyes’ s proposal; however, if the noney was for Reyes personally,
Doguimsaid, “that is the way | can help you.” Reyes responded
t hat he needed the noney for two reasons: “One, for the
friendship . . . . And the other is [to] . . . start businesses
together.” Dogiumagreed to give Reyes the noney, and Reyes said
that he would continue his work for the Cayman G oup

The next day, Novenber 7, Reyes called Mlineiro several
times, |looking for Dogium Dogiumeventually returned Reyes’s
call: “I"'m. . . getting your package together for you,” Dogi um
told Reyes. Wen Reyes again nentioned his idea to buy real
estate at auction, Dogiumsaid, “that’s not mne, that is yours.”
On Novenber 9, Dogi um showed Reyes a witing intended to
menori alize Reyes’s receipt of $50,000 and their business
deal i ngs generally. Reyes objected, stating that the noney was
his private business and not related to the hotel project. At
the sanme tine, though, Reyes expl ained how the properties would
effectively defl ect questions about the incone he expected from
the hotel project:

And then you can do ne a favor when this other noney

cones. . . . [Then, | wll] be able to buy nyself a

dam new car . . . or a suit . . . a very good suit
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. and not have the damm peopl e asking, “Were the hel
is that bastard getting that noney fron?” Wth a
hundred, two hundred houses . . . . [y]ou can cover
everything with that.

Reyes continued, rehearsing for Dogi umwhat he planned to tel
anyone who questioned the source of his new found wealth:
Look, you bastard, |ook. There are two hundred damn

properties here, and they bring nme one-fifty, two-fifty
for each one every nonth. There it is, you bastard!

| have a brand-new Mercedes. | have a hal f-
mllion-dollar home. Well, right, you bastard. There
it is. . . . It comes fromthese.

On Novenber 17, Molineiro prom sed Reyes $50,000 in tine for the
next auction.

On Novenber 29, Reyes net with Mdlineiro at a Houston
restaurant; Reyes again asked for the $50,000. Reyes explai ned
that he did not “even have a damm nickel” for an upcomng trip to
Mexi co and asked Molineiro for help. Mlineiro gave Reyes $1000.
On Decenber 1, Mdlineiro called Reyes with news that the “big
package” was ready. That day, at Mdlineiro s apartnent,
Molineiro told Reyes that the Cayman G oup was pl eased with
Reyes’s efforts: “They all think that you' ve done an excel | ent
job in helping us get a part of this hotel.” Mlineiro then gave
Reyes a satchel containing $50,000 in fifty-dollar bills.

On Decenber 13, Reyes faxed a letter to the Texas attorney
general marked “urgent nessage.” The letter asked the attorney
general to determ ne whet her Duddl esten coul d take advantage of
certain tax benefits. The council had del ayed its consideration
of the hotel project until the tax issue was resolved. On
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Decenber 15, the attorney general issued an opinion favorable to
Duddl esten. Reyes, describing his role in obtaining the opinion,
said to Molineiro, “that’s raw power, man.” Having perforned a
servi ce val uabl e to Duddl esten, Reyes suggested that they nove to
secure the Cayman Group’s participation in the Duddl esten pl an:
“Let’s squeeze this bastard[], Duddlesten[], because right now we
have him”
B. Ml donado’ s | nvol venent
Begi ns; Reyes Steps
Up Hs Efforts

On Decenber 21, Reyes and Mdlineiro nmet together with Betti
Mal donado for the first tinme. Sonetinme before, Reyes and Ross
Allyn, Reyes’s forner aide and at the tinme an advisor to
Duddl esten, had asked Mal donado to assist the Cayman Group with
the hotel project. Ml donado was a public relations specialist
and | obbyist, with a particular interest in issues affecting
Houston’ s Hi spanic conmmunity. Ml donado al so served as a
comm ssioner for the Port of Houston and had experience worKking
on political canpaigns. Before Ml donado arrived at the neeting,
Reyes told Mdlineiro that Mal donado was wel | -connected to the
city's |l eadership and was a “very good friend.” Reyes also told
Mol ineiro that they would treat Mal donado “as if she were going
to do P.R work for us now.” Reyes gave Ml donado $1500 when she
arrived and asked her to | obby certain city council nenbers, the

Hi spani ¢ chanber of comrerce, and the mayor’s office on behal f of
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the Cayman G oup. Maldonado agreed. Later that day, Reyes and
Mal donado, along with Torres, net over lunch. Neither Mlineiro
nor Dogi um were present and the neeting was not recorded.
Reyes’s city council termexpired January 2, 1996. On
January 8, Reyes, Allyn, and Molineiro net at the Caynman G oup’s
offices. The three dissected, nenber by nenber, the city
council’s projected vote on the hotel project. Allyn remarked
that they needed to “touch” Council man Peavy; he said to Reyes,
“Ben, | really need you to work him” Reyes added t hat
Counci | man Yar brough had requested a cash paynent. The three
agreed that, anong the council, John Castillo and M chael
Yar br ough were best to lead the effort for the Duddl esten pl an.

Reyes then st ated:

[We're gonna go buy us sone |leaders. . . . ‘Cause
that’s what it takes, | nean . . . | never did it for
nothing. . . . The [guy] wants ne to lead. . . . |
gotta get fed. | gotta pay the grocery bills. . . . |
never said 1l . . . ain’'t no different than you and ne!

Yeah, he hel ped ne get elected, so what [about] now?

Before Allyn left, Reyes rem nded everyone that “all this stuff

is just between us.” Then, with respect to Council man Peavy,

Reyes told Mdolineiro, “I think . . . we promsed himfive.

W' Il give himtwo-and-a-half, and we tell himonce we’re done .
once we win, youll get the other twd-and-a-half.” Wth

respect to Council man Yarbrough, Reyes recommended $3000, half
paid before the vote, half after. Councilman Castillo, Reyes

said, should get a | unp-sum paynent of $3000.
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On January 10, Reyes asked Molineiro to neet himand
Council man Castillo at a Houston restaurant. Mlineiro walked in
the restaurant and saw Castill o and Reyes together at the bar.

As he approached, Mdlineiro saw Reyes place an envel ope in
Castill o’ s pocket. Castillo prom sed to support the Duddl esten
plan and left. Reyes expl ained what had transpired:

| told him “Look, our group is going to win, and

you're going town. . . . If |l wn, you wll win. [|’'m

never going to forget you. . . . W know you have your

own problens, and everything. W’re going to help you.

This is a gift, eh?”

On January 11, Reyes told Mdlineiro he had schedul ed a
restaurant neeting with Council man Yarbrough for the follow ng
afternoon. The next day, on the way to the neeting, Reyes took
an envel ope containing $1500 from Molineiro’ s briefcase and
placed it in his pocket. As he put the envelope in his pocket,
Reyes said, “I’mgoing to invite him[i.e., Yarbrough] to the
bathroom” Wen they arrived at the restaurant, Reyes introduced
Mol ineiro and told Yarbrough, “in just a while we go to the
bathroom” After the three ate, Reyes and Yarbrough went to the
men’s roomtogether. Leaving the restaurant, Reyes said he gave
Yar brough the noney: “1 told him once we win, you |l get another
package.” Reyes explained that he did not expressly nention that
Yar br ough woul d get cash because he did not want to “scare him”

The next day, January 16, Reyes, Mdlineiro, and Dogi um net
Counci | man Peavy for breakfast. Before the neeting, Reyes
rehearsed what he planned to tell Peavy: “Look, two-and-a-half,
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and then, once we wn, you ll get another two-and-a-half.” At
the restaurant, Reyes explained to Peavy that he was working to
get the city to accept the Duddl esten bid and that he needed
Peavy’s help. Wile Peavy and Dogi um were al one at the table,
Mol i nei ro handed Reyes an envel ope containing $2500. Reyes then
turned to Peavy: “Let ne talk to you a little bit.” The two left
for the nen’s room where Reyes said he gave Peavy the envel ope.
Leavi ng, Peavy told Dogi um and Reyes that they would tal k again
before the vote, though Peavy did not expressly prom se to
support the Duddl esten plan.

On January 18, Reyes net with Molineiro at the Cayman
Goup’s office. Reyes related a remark Dogi um made t hat Reyes
m ght have kept the noney intended for Peavy. Reyes expressed
his dismay at Dogi unmis comment:

[He didit like a joke. . . . [We are involved in a

serious business. . . . Look, . . . what | did there .

for that | can be sent to the damm jail for life,
and nore than anything, it would screw up ny career.
[I]t’s not easy to do what | do.
Reyes told Mdlineiro, “we’ve been working our asses off,
Sat urdays, Sundays, . . . and |I’ve been taking packages to
the bl ack guys so they will stay with us.” Reyes stated

that he was not certain whether Dogium could be trusted.

C. Mal donado’ s
| nvol vement G ows

The day before, January 17, Betti Mal donado net with

Dogi um and Molineiro to discuss her | obbying effort for the
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Cayman Group. Mal donado expl ai ned whi ch council nenbers
were ripe for influence. Sonme council nenbers, she said,

they’'re real different than our Latinos. They are

like, “You tell ne what’s in it for ne first, and ||

vote onit.” . . . But our guys are like, “l gotta see

if it’s right first,” then they’'Il vote on it. You

can play with them nore.
The next day, Mdlineiro noted that Yarbrough had al ready received
$1500 fromthe Cayman G oup; Ml donado responded that Yarbrough
was “a very close friend of mne” and agreed to see if he wanted
nor e noney.

On January 22, Mal donado again net with Mlineiro and Dogi um
at the Cayman Group’s office. Speaking of Felix Fraga, John
Peavy, and Wayne Duddl esten, Dogium said to Mal donado, “take care
of these three people.” At the sane tine, Dogium said he did not
want to make anyone feel unconfortable by what he had asked of

Mal donado. Mal donado responded, “no, it’s not unconfortable at

all. She al so described her relationships wth various nenbers
of the council: “[When they deal with ne, it’s nore, ah--wth

[ Counci | man] Yar brough, okay, | can get away with nore cause he
and | are friends--it’s very up-and-up, you know. |’ve never had
a relationship wwth themwhere |I’ve done what Ben did.” But

Mal donado enphasi zed that she did not feel unconfortable by what
Dogi um had asked of her. Maldonado al so predicted that Yarbrough
woul d support the Duddl esten plan, though she thought he was

going to “see how nuch [he] could get out of the deal.”
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Mal donado arranged for Council man Yar brough to neet Dogi um
at the Cayman Goup’s offices January 24. Before she left to get
Yar br ough, Ml donado asked Dogi um and Molineiro to increase her
conpensation to $9000, plus a bonus if the Caynman G oup was
successful. The three al so discussed whether they ought to have
cash on hand for Yarbrough. Ml donado said, “with him it’'d
probably never hurt.” Ml donado returned to the Caynman G oup’s
office with Yarbrough. Yarbrough and Dogiumnet in private, and
Yar br ough recei ved anot her $1500 in return for his pledge to
support the Duddl esten plan. While Yarbrough and Dogi um net,

Mal donado sai d Yarbrough told her that, |ike the other counci
menbers, he too wanted to profit fromthe hotel project.

On January 31, the city council approved the Duddl esten plan
and authorized the | egal departnent to enter into negotiations
with Duddl esten. After the vote, Reyes told Mdlineiro and Dogi um
t hey shoul d not give Council man Peavy the prom sed second paynent
because he failed to pledge his support in advance of the vote.
Dogi um di sagreed, stating that they should fulfill their
comm tnent to Peavy, and Reyes agreed to schedul e a neeting.
Dogi um net Peavy and Reyes at a Houston restaurant February 20.
When Dogium arrived, Reyes said, “John is ready to | eave.

He told ne that you're going to give himsonething. Do it right

NOW. The three wal ked outside, where Dogi um thanked Peavy for

hi s support and handed hi m an envel ope cont ai ni ng $2500.
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In early April, Dogiumtold Ml donado that Reyes had fallen
out of favor with the Cayman G oup. Dogium inforned Ml donado
that he wanted a provision in the hotel contract that would
secure the Cayman Group’s participation, and the tw di scussed
how to achieve this end. Dogiumrem nded Mal donado that his
i nfl uence over the council was unquantifiable: “I’mout a
significant anount, you know, we had cash di sbursenents to
council nenbers that | can’t put on a piece of [paper].” “I
know, ” Mal donado responded. Mal donado expl ai ned that she did not
know how much i nfluence Dogi um had over the council:

[ S]ince before you guys, | don’t really know how nuch

they’ ve--1 can’t be naive about it either--how nuch

they actually get [in] cash stuff, you know, not on the

records? But | . . . was working on this other project

for this huge engineering firmand they were giving out

money |like |’ve never seen before.

Mal donado suggested how she could hel p Dogium “I’mvery honest
wth you. I1’mgoing to tell you how you can get the nost for the
least. . . . I'’mnever going to tell you, give just to give.

know what you can get away with, with who.” Ml donado, however,
said she wanted to check with Reyes before she proceeded. On
April 12, Mal donado reported that Reyes had approved her plan to
secure contract |anguage favorable to the Cayman G oup.

On April 19, Mal donado told Dogi umand Ml ineiro that she
woul d det erm ne whether council nenbers wanted additiona

paynments for their continued support: “I’mgonna just feel them

to see, . . . are they just . . . . gonna be interested ‘cause
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it’s the right thing, or do they want sonething nore. . . . [We
can start off by assum ng that they re all gonna want sonething,
if you want to do it that way.” On April 23, Ml donado told
Mol i neiro she had obtai ned comm tnents from council nenbers
Yar br ough, Sanchez, Saenz, and Fraga. She explained that she had
not yet secured Councilman Castill o’ s support and recommended
that they prepare a “package” for him

On April 29, Mal donado told Molineiro she had schedul ed a
meeting with Castillo that afternoon at a restaurant. Mdlineiro
responded that he would prepare an envel ope for Castillio,
including a letter containing the needed contract |anguage. As
Mal donado wat ched, Molineiro counted out $3000 and placed it in
an envel ope. Ml ineiro suggested Mal donado show Castillo the
letter and then signal for the cash. At the restaurant,

Mal donado gave Castillo the letter; Mlineiro left the table and
Mal donado handed the envel ope of cash to Castillo, who placed it
in his portfolio.

The next day, April 30, Ml donado reported that the neeting
wth Castillo had gone “very well.” She also told Mlineiro that
she had schedul ed a neeting with Council man Fraga for the
foll ow ng afternoon. Maldondado told Molineiro to prepare “two
grand” for Fraga because “he is in the process of reorganizing
his office and he’s hiring a consultant to . . . do that, and he
really, really needs it.” The next day, Mdlineiro gave Ml donado
an envel ope contai ning $2000 and the requested contract |anguage.
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At the neeting, Fraga reviewed the | anguage and expressed support
for the Cayman G oup. Wen Mal donado tried to pass himthe cash,
however, Fraga declined to accept it.

On May 1, Mal donado and Molineiro nmet Council man Peavy at a
Houston hotel. The neeting was arranged by Ml donado the
previ ous day, and before the neeting, Ml donado and Ml ineiro
di scussed how they woul d pass Peavy the paynent. Wen the three
met, Peavy reviewed the contract |anguage and stated that he
fully supported the Caynman G oup. As he did before, Mlineiro
got up fromthe table. Ml donado then offered Peavy the cash-
filled envel ope, but he refused to take it.

Later that day, Ml donado expressed frustration over the
bot ched paynents: “I have an intimate, friendly relationship with
these guys. But like |I told you, I had never, ever dealt wth
themthat way. Never.” Ml donado contrasted her own experience,
however, with that of certain nenbers of the council: “John
[Castill o] has already been in this forever, so it’s no big deal.
M chael [Yarbrough] is also. . . no bigdeal. . . . And really,
Peavy nornmally is no big deal. Normally.” Maldonado said she
shoul d have paid Fraga and Peavy privately. The Cayman G oup’s
of fice, however, would not work: “[T]hey don’t really know you
guys. Wat if you have a canera in there? . . . That’s what they
think. One of themalready told ne that!” The next day, My 2,
Mal donado was confronted by agents of FBlI and agreed to cooperate
with their investigation.
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1. PROCEDURAL HI STORY

On July 30, 1997, an indictnment was filed in the district
court as to Reyes, Ml donado, and four others.? The indictnent
charged Reyes with six counts: conspiracy to conmt bribery;
accepting a bribe ($50,000 Dec. 1); making a bribe (three counts:
$3000 to Castillo Jan. 10; $1500 to Yarbrough Jan. 11; & $5000 to
Peavy Jan. 11 & 31); and mail fraud. Maldonado was charged with
three counts: conspiracy to commt bribery and two counts of
maki ng a bribe ($1500 to Yarbrough Jan. 24 & $3000 to Castillo
Apr. 30). The nanmed defendants were tried together to a jury
begi nning March 10, 1998. On May 21, the district court decl ared
a mstrial, the jury being unable to reach a verdict.® Reyes and
Mal donado were tried a second tine--separate fromtheir
codef endant s- - begi nni ng Septenber 16, 1998. Each noved for a
judgnent of acquittal at the close of the governnent’s case-in-
chief, which the district court denied Novenber 5. On Decenber
14, the jury found Reyes and Mal donado guilty as to each charged
of fense. Reyes’s and Mal donado’s notions for new trial were
deni ed shortly thereafter.

Sentenci ng was February 24, 1999. Wth respect to Reyes’s

and Mal donado’s bribery convictions, the district court

2 The indictnment also nanmed Ross Al lyn, John Castill o,
John Peavy, and M chael Yarbrough.

3 The charges against Ross Allyn were dism ssed by the
district court before jury deliberations began.
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determ ned that a two-|level upward departure was warranted for
conduct it deened “systematic or pervasive.” The effect of this
departure rai sed Reyes’'s offense level from26 to 28 and
Mal donado’s from 20 to 22. Additionally, the district court
assi gned Reyes two crimnal history points for two prior
of fenses. This adjustnent raised Reyes’'s crimnal history
category froml to Il. The district court sentenced Reyes to 60
mont hs’ i nprisonnent for conspiracy to commt bribery and al so
for mail fraud, and he received 108 nonths’ for each of his four
bribery convictions. Al terns were designated to run
concurrently. Ml donado was sentenced to 51 nonths’ for each
of fense, and her terns of inprisonnent were |ikew se desi gnated
to run concurrently. Final judgnent was entered March 1, 1999,
and Reyes and Mal donado each made tinely appeals therefrom?*
[11. DI SCUSSI ON

On appeal, Reyes argues that the district court erred in the
follow ng ways: (1) in finding that there was a sufficient
connection between federal dollars and the charged crimnal acts
under the federal bribery statute; (2) in finding that there was
sufficient evidence to support a conviction for mail fraud; (3)
inrefusing to admt evidence of a May 4 conversation he had with

Mal donado; (4) in not finding entrapnent as a matter of law, (5)

4 The remai ni ng codefendants--Castillo, Peavy, and
Yar br ough--were tried together beginning March 29, 1999. On May
26, the charges against the three were dism ssed by the district
court.
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in not instructing the jury on positional predisposition; (6) in
departing fromthe sentencing guidelines for conduct it deened
“systematic or pervasive”; and (7) in counting two prior
sentences as “separate” under the sentencing guidelines.

Mal donado joins Reyes as to all but (2), (3), and (7). Ml donado
al so argues that the evidence is insufficient that she possessed
the requisite nental state for bribery or that she conspired with
anyone besides a governnent agent or informant to commt bribery.
Qur jurisdiction to review these matters is conferred by 28
US C 8 1291 (“final decisions of district courts”) and 18
US C 8 3742 (“review of a sentence”).

A. Connection to
Federal Doll ars

Reyes argues that his convictions under 18 U S.C. §8 666 for
federal prograns bribery nust be reversed because the governnment
failed to establish the required connection between the charged
crimnal acts and federal dollars. Wether under 8 666 the
requi site nexus between the crimnal activity and federal dollars

exists is a question of |aw we review de novo. See United States

v. Westnoreland, 841 F.2d 572, 576 (5th G r. 1988). Section 666

entitled “theft or bribery concerning prograns receiving Federal
funds,” provides, in relevant part:

(a) Woever, if the circunstance described in subsection (b)
of this section exists--

(1) being an agent of an organization, or of

a State, local, or Indian tribal governnent,

or any agency thereof--
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(B) corruptly gives, offers, or
agrees to give anything of value to
any person, with intent to

i nfl uence or reward an agent of an
organi zation or of a State, | ocal

or Indian tribal governnent, or
agency thereof, in connection with
any busi ness, transaction, or
series of transactions of such
organi zati on, governnent, or agency
i nvol vi ng anyt hing of val ue of

$5, 000 or nore.

shalllbé fihed under this title, inprisoned not nore
than 10 years, or both

(b) The circunstances referred to in subsection (a) of
this section is that the organi zati on, governnent, or
agency receives, in any one year period, benefits in
excess of $10,000 under a Federal programinvolving a
grant, contract, subsidy, |oan, guarantee, insurance,
or other formof federal assistance.

18 U.S.C. § 666.

In United States v. Westnorel and, we said that 8 666 “limts

its reach to entities that receive a substantial anount of

federal funds and to agents who have the authority to effect such
significant transactions.” 841 F.2d at 578. In that case, the
def endant was convi cted of receiving kickbacks on purchases he
made for the county governnment. W upheld the conviction, noting
that the defendant “served as a county supervisor” and that the
county “received federal revenue sharing funds.” |d. at 575.

Later, in United States v. Meller, 987 F.2d 1134 (5th Gr.

1993), we further delineated the reach of § 666, concluding that

the “particular programinvolved in the theft or bribery schene
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need not be the recipient of federal funds,” id. at 1137 (citing

United States v. Little, 889 F.2d 1367 (5th Gr. 1989)). There,

t he defendants worked for the Texas Federal |nspection Service
(“TFI'S"), an agency jointly supervised by the Texas Departnent of
Agriculture (“TDA”) and the United States Departnent of
Agriculture. The defendants were alleged to have inproperly
awar ded consulting contracts to supporters of candi dates for TDA
comm ssioner. One defendant was an associ ate director of TFIS;
the other held various nmanagerial positions. The district court
di sm ssed the indictnent, concluding that TFIS did not receive
the statutory amount in federal benefits. On appeal, we
reversed, concluding that it was enough that the TDA, which in
part was responsible for TFIS, received the |evel of federal
funding required under 8§ 666. |d. at 1137.

Appl yi ng West norel and and Moeller to the case at bar, we

concl ude that the connection between federal benefits and the
charged conduct is sufficient to uphold Reyes’s convictions under
8§ 666. It is not disputed that, during the relevant periods in
this case, three city of Houston departnents received federal
funding in excess of 8§ 666's statutory requirenent: the Finance
and Adm ni stration Departnent; the Housing and Community

Devel opnent Departnent, including $28.5 mllion in fiscal year

1996; and the city legal departnent.® Like the federally-funded

5 It is also not disputed that the Duddl esten plan, as
submtted to the city council, included a loan fromthe U S.
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TDA did with respect to TFISin Meller, the evidence in this
case shows that these sane three city departnents shared
responsibility for the hotel project: the | egal departnent was
responsi bl e for evaluating conpeting bids to devel op the hotel;
the finance departnment was responsible for soliciting bids and
coordi nating the process through which bids were considered; and
the housing and community devel opnent agency oversaw
revitalization and inprovenent of downtown Houston, wherein the
hotel project was planned. Further, |ike the county supervisor

in Westnorel and and the senior agency officials in Meller, here

the charged crimnal conduct related to city council nenbers,
who, by voting up or down on bids, ultimtely decide how federa
money wi ||l be spent.

Reyes argues that we should follow a |line of cases decided

after the Suprene Court announced its opinion in Salinas v.

United States, 522 U S. 52 (1997). 1In Salinas, the Court held

that to sustain a conviction under 8 666 the governnent need not
show that federal dollars were directly tied to the alleged
bribery transaction. [d. at 58. The Court, however, declined to

detail the connection required under 8 666 or even state whether

Departnent of Housi ng and Urban Devel opnent (“HUD') for
approximately $35 million. As approved by the city council, the
HUD | oan anpbunted to $16 million. Reyes argues that under § 666
the federal dollars nust have been “received,” whereas the
federal dollars for the Duddl esten plan were nerely desi gnated.
We decline to address this argunent in |ight of our concl usion
that other allocations of federal dollars are sufficiently
connected to the charged crimnal conduct.
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such a connection is required at all. |d. at 59.°® The two post-

Salinas cases that Reyes urges us to follow now-United States v.

Zw ck, 199 F.3d 672 (3d Gr. 1999), and United States v.

Santopietro, 166 F.3d 88 (2d G r. 1999)--enunci ated a degree of

connectivity between the federal dollars and the charged conduct

per haps nore exacting than other recent cases, cf. United States
v. Dakota, 188 F.3d 663, 668 (6th Cr. 1999) (upholding a
conviction under 8 666 where the defendant was alleged to have
recei ved ki ckbacks on an Indian tribe’s | ease of gam ng machi nes
and the tribe, for purposes not specified by the court, received
yearly federal funds in excess of the statutory anmount); United

States v. Gossi, 143 F.3d 348, 350 (7th Cr. 1998) (uphol ding a

conviction under 8 666 where the defendant, a township
supervi sor, received kickbacks for making distributions fromthe
town’ s general assistance program which received no federal
noney) .

We are not convinced that Salinas wought a change upon our
earlier precedents. Even if we were to follow the two cases
proffered by Reyes, however, we would arrive at the sane result.

In one of Reyes’s cases, United States v. Zwick, the Third

6 In our recent opinion in United States v. Phillips, 219
F.3d 404 (5th G r. 2000), we al so expressly declined to address
the question, id. at 411 n.9, 412 n. 10, though we found that the
absence of a connection between the defendant’s position (tax
assessor) and any federal funds reinforced our concl usion that
t he def endant was not an agent authorized to act on behalf of the
Loui si ana parish that received federal nonies, as required by 8§
666(d) (1), id. at 413-14.
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Crcuit concluded that the uses for which federal funds were
provi ded--snow renoval and prevention of stream bank erosion--
bore “no obvi ous connection” to the charged conduct and that the
defendant’s conduct did not therefore constitute a violation of §
666. 199 F.3d at 688. There, an elected nenber of the city
board of comm ssioners was alleged to have solicited noney from
persons with business before the town’s board; one such person
needed a permt for sewer access, another had requested a use
permt, and a third had sought a city contract for |andscaping
services. The limted anount of federal funds involved in Zw ck,
coupled with the specific and narrow purposes for which such
funds were given, bears no resenblance to the facts in this case.

In Reyes’s other case, United States v. Santopietro, the

def endant mayor accepted bribes fromreal estate devel opers that
wanted to influence the decisions of various city departnents
bef ore which the devel opers had pendi ng busi ness. 166 F.3d at
91. In that case, the Second Circuit concluded that the
connectivity requirement of 8§ 666 was net: “Since federal funds
were received by [the city] for housing and urban devel opnent
progranms and the corrupt paynents concerned real estate
transactions within the purview of the agencies adm ni stering
federal funds, the requisite connection between the bribes and
the integrity of federal funding prograns is satisfied.” 1d. at

93. The facts of Santopietro are in accord with those in this

case, and Santopietro’'s holding, like ours in Meller, directly
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contradi cts Reyes’s argunent that the governnent nust tie the
federal nonies to the specific project involved in the illegal
activity.’

B. Reyes’s Mi
Fraud Convicti on

Reyes chal | enges his conviction for violation of the nai
fraud statute, 18 U S.C. 88 1341 & 1346. To establish mai
fraud, the governnent nust show beyond a reasonabl e doubt “that
the defendant (1) used a schene to defraud, (2) which involved a
use of the mails, and (3) that the mails were used for the

pur pose of executing the schene.” United States v. Sneed, 63

F.3d 381, 385 n.3 (5th Gr. 1995). Reyes argues that the
governnent failed to prove the existence of a schene; that, even
if a schene existed, the use of the mails was a reasonably
foreseeable result of the schene; and that the mailing occurred
in furtherance of the schenme.® “In evaluating the sufficiency of
t he evidence, our standard of reviewis whether, view ng the

evidence in the light nost favorable to the governnent, a

! By |etter dated Novenber 7, 2000, Ml donado adopted
Reyes’ s argunent concerni ng the connecti on between the charged
of fenses and federal dollars under § 666. See Fed. R App. P
28(i). For the reasons stated above, we also reject Ml donado’ s
ar gunent .

8 Reyes al so argues that the governnent failed to prove
intent to harmthe property rights of others. Such a show ng,
however, is not required where, |like here, the defendant was

indicted for “honest services” nail fraud. See 18 U S.C. § 1346
(defining “schenme or artifice to defraud” under § 1341 to include
a schene “to deprive another of the intangible right to honest
services”).
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rational trier of fact could have found the essential el enents of

the of fense beyond a reasonable doubt.” United States v. Geer,

137 F.3d 247, 249 (5th Gr. 1998).

We conclude that a rational jury could find that Reyes
devi sed a schene to surreptitiously and unlawfully benefit from
his position on the city council. The first elenent of mai
fraud--proof of a schene to defraud--requires that the governnent
prove fraudulent activity and “that the defendant had a consci ous

knowi ng intent to defraud.” See United States v. Krenning, 93

F.3d 1257, 1264 (5th Cr. 1996). The evidence shows that Reyes,
while still a nmenber of the city council, agreed to work for the
Cayman Group while the hotel project was under consideration by
the city. During the course of his work, Reyes tw ce received
cash paynments--$1000 Novenber 29 and $50, 000 Decenber 1--al ong
wth atripto Florida and the prom se of post-counci

enpl oynent. The jury heard that, as a sitting city official,
Reyes could not legitimtely work to advance the Cayman G oup’ s
interests in the hotel project; so Reyes asked Torres, his
“political friend,” to be “the front” for the Cayman G oup.
Thereafter, Torres acted as a public representative for the
Cayman Group, conmunicating the group’s interest in the hotel
project to Duddl esten and appearing on behalf of the group at a
city council neeting. Throughout, the evidence shows, Torres

coordinated his activities through Reyes and Reyes’s brothers.
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There is also sufficient evidence to conclude that the use
of the mails was a foreseeabl e consequence of the schene. To
prove the second el enment of mail fraud--use of the mails--the
gover nnent nust show that the defendant did “‘an act with
know edge that the use of the mails will follow in the ordinary
course of business, or where such use can reasonably be foreseen.

.7  See Sneed, 63 F.3d at 385 n.4 (quoting Pereira v. United

States, 347 U. S. 1, 8-9 (1954)). *“*The defendant need not intend
to cause the mails to be used.”” 1d. at 385 (quoting United

States v. Massey, 827 F.2d 995, 1002 (5th Gr. 1987)). As

descri bed above, the evidence would allow the jury to concl ude
that Torres was part of Reyes’s schene to surreptitiously secure
a place for the Cayman Group in the hotel project. In Septenber,
Reyes, with the assistance of Allyn and through his brother,
Tony, provided Torres with a draft letter to Duddl esten
expressing interest in Duddlesten’s plan. The letter was witten
on behalf of the Cayman G oup and, as provided by Tony, was
printed on Torres’s letterhead. On October 5, Torres delivered
the letter to Duddl esten’s office. Duddlesten, in turn, by
letter, invited Torres to attend the COctober 19 city counci
nmeeting concerning the hotel project. Torres attended the
nmeeting, during which Duddl esten and a conpetitor each presented
their bid for the hotel project. After the neeting, in an
October 31 letter, Duddlesten thanked Torres for his “efforts to

solidify our proposal” and prom sed to keep Torres advised of the
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plan’s progress. It was this last |letter upon which the
governnent based its charge of mail fraud agai nst Reyes.
Duddl esten’ s thank-you note, the jury could properly concl ude,
was a foreseeabl e consequence of Reyes’s retention of Torres to
communi cate his interest in the Duddl esten pl an.

Finally, we conclude that there is sufficient evidence to

sustain a finding that the use of the mails in this case was in

furtherance of the schene to defraud. “To be part of the
execution of the fraud, . . . the use of the nails need not be an
essential element of the schenme. . . . It is sufficient for the

mailing to be incident to an essential part of the schene

or a stepinthe plot.” Schnuck v. United States, 489 U S. 705,

710-11 (1989)(internal quotations omtted). The evidence showed
that the success of Reyes’s schene to defraud depended upon the
Cayman Group’s inclusion in the hotel project plan advanced by
Duddl esten. Participation in the plan, at least in part,
required a commtnent from Duddl esten. To secure such a

comm tnment, Reyes had to convince Duddl esten of the Cayman
Goup’s financial viability. At the sane tine, because an
appearance of legitinmcy was needed for Duddl esten’s support,
Reyes asked Torres to act as “the front.” Reyes directed Torres
to send a letter to Duddl esten pledging the Caynan G oup’s
support for the Duddl esten plan; later, Torres appeared at the
Cctober 19 city council neeting. Duddlesten’ s thank-you note to
Torres followed. A rational jury could conclude that an
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expressi on of appreciation by the man whose support of the Cayman
Group was essential to the group’s participation in the hotel
project was a key step in the schene to defraud.

C. Mal donado’s
Bri bery Convictions

Mal donado argues that there is insufficient evidence to
uphold the first of her two convictions for federal prograns
bribery,® 18 U.S.C. § 666(a)(2), and her conviction for
conspiracy to commt federal prograns bribery, 18 U S C § 371
Specifically, Ml donado argues that the evidence is insufficient
to conclude that she intended to assist in the January 24 bribery
of Council man Yar brough or that she reached an agreenent with
anyone besides a governnent agent to commt bribery. Again, we
must view the evidence in the Iight nost favorable to the verdict
and may reverse only if no rational jury could have found each
el enrent of the charged offense beyond a reasonabl e doubt. See
Geer, 137 F.3d at 249.

There is nore than sufficient evidence to conclude that
Mal donado possessed the requisite nental state with respect to
the bribery of Council man Yarbrough. To convict under 8§
666(a)(2), the jury nust find that the defendant acted with

“Iintent to influence or reward” a governnent agent. See 18

o Mal donado does not contest the sufficiency of the
evidence as to her conviction for bribing Councilman Castillo

April 29.
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US C 8§ 666(a)(2). The evidence was that Ml donado worked for
the Cayman Goup for nore than a nonth before the Yarbrough
paynment occurred, from Decenber 21 to January 24. The evi dence
fromthat time, anong other things, shows the follow ng: that
Torres reveal ed to Mal donado that then-council man Reyes was bei ng
paid to secure a spot for the Cayman Group in the city’s hotel
project (Dec. 21); that Dogiumtold Mal donado that a paynent had
al ready been nmade to Yarbrough (Jan. 17); that WMl donado
expl ai ned that sone council nenbers expected conpensation for
their votes (Jan. 17); that she said that she dealt w th nost
council nenbers on a “very up-and-up” basis but that with
Yar br ough she “can get away with nore because he and | are
friends” (Jan. 22); and that Ml donado said that the reason
Yar br ough was reticent to declare his support for the Duddl esten
plan is that he wanted to “see how nmuch he can get out of the
deal ”--“that’s his style” (Jan. 22). Then, fromthe day of the
January 24 neeting wth Yarbrough, the evidence shows that

Mal donado understood that her role with the Cayman G oup had
evolved--“[I]t’s a different deal than when | started. You want
me to do a lot nore.”--and that she said that they ought to have
cash on hand for Yarbrough because “with him it’d probably never
hurt.” And while Yarbrough and Dogi um net on the 24th, Ml donado
said that Yarbrough told her he too wanted to profit fromthe

hotel project (“[H e sees everybody getting rich, and what about
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hi n?”) .1 Based on the foregoing evidence, a rational jury could
concl ude that Ml donado knew the Cayman G oup was engaged in the
bribery of public officials and that, by arranging the January 24
meeting with Yarbrough, Ml donado intended to facilitate such
bri bery.

Mal donado contends that she had intended to arrange for
Yar brough to receive a | awful canpaign contribution and that she
did not know that the Cayman G oup planned to nake an il egal
cash paynent. |n support of her argunent, Mal donado notes that
the work that she was hired for--public relations and | obbyi ng--
was i ndisputably Iawful. Mal donado al so points to evidence of a
Decenber 21 conversation Reyes had with Mlineiro, wherein the
two agreed to treat Mal donado “as if she were going to do P.R
work for us now.” Testinony shows, however, that w thin hours
after the Reyes-Mlineiro conversation occurred, Torres over

lunch candidly told Mal donado that Reyes was on the Cayman

G oup’s payroll. The jury also heard evidence that at the tine
of Torres’s disclosure Reyes was still a nenber of the city
council, and that the Cayman G oup--as Ml donado wel|l knew -was

actively seeking a place in the city’'s hotel project. Al though

Mal donado testified that Torres never nade such a disclosure, the

10 Mal donado urges us to consider the “whole context” in
whi ch her January statenents were made, stating that the district
court denied her proffer of evidence of the conplete
conversations. Ml donado does not contest the propriety of the
district court’s rulings, and therefore we will not consider them
now.
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jury, as arbiter of credibility, could have chosen to believe
Torres instead.

O her evidence Mal donado relies upon is also subject to
contradiction. Ml donado notes that in her conversations with
Mol i neiro and Dogi um the two used anbi guous terns |ike “help,”
“influence,” and “personal assurances” to describe cash paynents
the Cayman G oup nade or planned to make to council nenbers. At
trial, Ml donado argued that the use of such |anguage led her to
conclude that Mdlineiro and Dogi umwere referring to | awf ul
canpai gn contributions. Ml donado al so argues that since Dogi um
and Yar brough net in private January 24 she did not have direct
know edge of what Dogui m and Yar brough di scussed or that
Yar br ough received a cash paynent. As detail ed above, however,
there is evidence upon which the jury could rely to find that
Mal donado | earned of the Cayman Group’s illegal activity soon
after she was hired or, in any event, before Council man Yarbrough
was bribed January 24.

Li kewi se, the evidence is sufficient to uphold Ml donado’s
conviction for conspiracy to conmt federal prograns bribery.
Conspi racy under 18 U . S.C. 8 371 requires an agreenent between
two or nore people to commt a federal crinme and an act by one of

the conspirators in furtherance of that agreenment. See United

States v. Jobe, 101 F.3d 1046, 1063 (5th Gr. 1996). “[A]

gover nnment agent cannot be a co-conspirator and . . . there can
be no conspiracy between one defendant and a governnent
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informer.” United States v. Manotas-Mejia, 824 F.2d 360, 365

(5th Gr. 1987). Maldonado argues that there is insufficient
evidence to find that she agreed wth anyone other than Mlineiro
or Dogiumto commt bribery. W disagree.

From the evidence adduced at trial, a rational jury could
conclude that there was an unl awful agreenent between Ml donado
and, anong others, Reyes, Torres, and Allyn. “A conspiracy
agreenent nmay be tacit, and the trier of fact may infer [an]

agreenent fromcircunstantial evidence.” United States v.

Her nandez- Pal aci os, 838 F.2d 1346, 1348 (5th Cr. 1988). Based

on the evidence, the jury could infer that sonetine before

Mal donado nmet with Mdlineiro and Reyes Decenber 21, Reyes and

Al lyn briefed her on the Cayman G oup, the Duddl esten plan, and
the hotel project generally. WMl donado, Reyes, and Allyn were
longtinme friends. Imrediately upon her arrival at the Decenber
21 neeting, Reyes handed Mal donado $1500 cash. Later that day,

| sasis Torres, who also was a close friend of Mal donado’ s, joined
her and Reyes for lunch. The evidence fromthat |unch neeting
shows that Torres reveal ed that Reyes was on the Cayman G oup’s
payroll; Torres asked Mal donado to keep this information secret
and she agreed. The evidence of these neetings, in |ight of that
of her illegal acts during the days that foll owed, would allow a
rational jury to conclude that Ml donado agreed to participate in

a bribery schene with soneone ot her than a governnent agent.
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Additionally, the record would allow the jury to infer an
unl awf ul agreenent arose from Mal donado’ s neeting with Reyes
sonetine in early April. By the tine of the neeting, Reyes’'s
role with the Cayman Group had been substantially | essened;
bef ore Mal donado woul d agree to continue with the Cayman G oup
she told Dogiumand Mdlineiro that she wanted Reyes’s approval.
On April 12, Mal donado reported that Reyes had given his consent.
Thereafter, as described above, Ml donado’s statenents and
conduct lacked little or no pretext regarding the |egitnacy of
her work for the Cayman Group. Again, fromthis evidence, and in
light of the evidence of her conduct that followed the Apri
meeting with Reyes, the jury could reasonably infer that
Mal donado agreed with one or nore persons--none of whom worked
for the governnent--to unlawfully influence city officials.

D. Entrapnent

Reyes and Mal donado each argue entrapnent as a matter of
law. “Entrapnent is an affirmative defense with two rel ated
el emrents: governnent inducenent of the crinme and a | ack of
predi sposition on the part of the defendant to engage in the

crimnal conduct.” United States v. Wse, 221 F.3d 140, 154 (5th

Cr. 2000), petition for cert. filed, = US LW __ (US Dec.

4, 2000) (No. 00-7342). “Wen a jury, which was fully charged on
entrapnent, rejects the defendant’s entrapnent defense, the

applicable standard of reviewis the sane which applies to
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sufficiency of the evidence.” United States v. Rodriquez, 43

F.3d 117, 126 (5th Gr. 1995). In other words, we nust accept
every fact in the light nost favorable to the jury’'s guilty
verdict, and we may reverse only if no rational jury could have
found beyond a reasonabl e doubt either (1) |ack of governnent

i nducenent or (2) predispositionto commt the charged crine.

See United States v. Thonpson, 130 F. 3d 676, 689 (5th Gr. 1997).

We focus our attention on the sufficiency of the
predi sposition evidence. “Many factors nmay indicate a

defendant’s predisposition. . . .” United States v. Chavez, 119

F.3d 342, 346 (5th Gr. 1997)(per curiam). In particular, we
have said that a defendant’s ready and willing participation in
governnent-solicited crimnal activity, standing alone, is
sufficient to prove predisposition. See Wse, 221 F.3d at 154.
QG her circuits have |ikew se recogni zed the value of a

def endant’ s eagerness (or |ack thereof) as proof of

predi sposition. See United States v. Higham 98 F.3d 285, 290-91

(7th Gr. 1996) (“[W het her the defendant denonstrated a
reluctance to conmt the offense that was overcone by governnent
persuasion. . . . is the nost inportant factor in evaluating a

defendant’s disposition.”); United States v. Skarie, 971 F.2d

317, 320 (9th Gr. 1992)(sane). Oher factors that nay tend to

prove predisposition include desire for profit; denonstrated

1 Gover nnent inducenent is not disputed with respect to
Reyes, but it is wth respect to Mal donado, see supra note 13.
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know edge or experience with the crimnal activity under

i nvestigation; the character of the defendant, including past
crimnal history; whether the governnent first suggested crim nal
activity; and the nature of the inducenent offered by the

governnent. See, e.q., Chavez, 119 F.3d at 346; H gham 98 F. 3d

at 290; United States v. Hernandez, 31 F.3d 354, 360 (6th Cr

1994)); Skarie, 971 F.2d at 320; cf. United States v. Brown, 43

F.3d 618, 626 (11th G r. 1996) (concluding that “entrapnent as a
matter of | aw cannot be reduced to any enunerated list of factors
for a reviewing court to exam ne” but recogni zing that “severa
gui ding principles” are hel pful).

1. Reyes’s
Predi sposi tion

We conclude that there is sufficient evidence to support a
finding that Reyes was predi sposed to commt the charged crines.
Fromthe outset, there was good reason to be dubi ous of the
Cayman Group and its representatives: the group was heretofore
unheard of, the conpany was purportedly based outside the United
States, and it was conposed of wealthy-but-unidentified South
Anerican nationals. Indeed, the evidence shows that Reyes and
his brothers recogni zed that the group had a suspicious air about
it: they repeatedly urged Molineiro and Dogiumto use a nore
“Anmerican” soundi ng nane, and, according to Reyes, Tony suggested

that they ask the police to investigate the group
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Rat her than proceed with caution, however, the evidence
shows that Reyes wi thout hesitation nmade hinself an integral part
of the Cayman Group’s business with the city. Reyes arranged for
Molineiro to neet with Reyes’s brothers, who, in turn, steered
Mol i neiro and the Caynman G oup toward the hotel project and
Duddl esten’s plan to develop it. The evidence shows that Reyes,
t hrough Tony, offered to use his position on the council to
secure a place for the Cayman Group in the city’'s hotel project.
The evi dence al so shows that Reyes, again through Tony, asked the
Cayman Group to send a letter (which Reyes hinself had provided)
to Duddl esten expressing interest in Duddlesten’s plan to devel op
the hotel. Reyes got Isasis Torres, his longtine friend and
former attorney, to represent the group before the city council.
The record al so shows that Reyes devised a plan to, in his words,
“buy us sone |eaders.” Reyes identified council nenbers he
t hought woul d accept bri bes and suggested when and how paynents
shoul d be nmade. The evidence shows that Reyes recommended t hat
the Cayman Goup retain Mal donado to help with the bribery
schene. And the jury could conclude that Reyes’s intervention
wth the Texas attorney general was intended to bring the hotel
project to a vote before Reyes |eft the council

Further, the record clearly shows that Reyes sought to
profit fromhis illegal involvenent with the Cayman Goup. In
his January 6 comments to Dogi um (quoted above), Reyes stated
that he expected to receive a substantial windfall fromthe hote
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project. Several tinmes Reyes asked Dogi um and Ml ineiro for
$50,000 to establish a “front” for this anticipated wealth.
Al t hough Reyes offered testinony that the noney was intended as a
| oan, the record reveals no evidence of | oan docunents, agreenent
papers, or repaynents. Further, on nore than one occasi on,
Dogi um rej ected any suggestion that the $50,000 was intended to
fund a venture separate fromthe Cayman Group’s interest in the
hotel project. The evidence also shows that Mlineiro gave Reyes
$1000 when he clainmed to have run out of noney and asked for
assistance. Finally, the jury could take cogni zance of the fact
that the Reyeses received an all-expenses-paid trip to Florida,
as guests of the Cayman Group, in violation of the city
ordi nances prohibiting the recei pt of such benefits. 12

Reyes al so denonstrated that he was know edgeabl e and
experienced in making and receiving bribes. On Novenber 6, Reyes
told Dogi umthat bribes were virtually a fact of life for the
city council. The sane day, Reyes renenbered a conversation with
the target of a bribe, wherein he | earned that he had been
cheated by an internediary: “lI sent you forty. How did you end
up with twenty?” Later, on January 8, Reyes explained how he, as

a city councilmn, viewed entreaties for assistance: “The [guy]

wants ne to lead. . . . | gotta get fed. | gotta pay the grocery
12 Reyes offered testinobny that Molineiro threatened to
kill himif he refused to go to Florida. This evidence is

uncorroborated, and the jury, if it so chose, could have accorded
it no weight.
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bills. . . . Yeah, he helped ne get elected, so what [about]
now?” Al though Reyes offered testinony that the foregoing
remarks were “puffery” and “bol stering,” intended to convince
Mol i neiro and Dogiumthat he had the ability to advance the
Cayman Group’s interests, the jury could have chosen to reject
t he expl anation as sel f-serving.

Moreover, there is little, if any, evidence that the jury
coul d have credited as proof that Reyes tried to disentangle
hinmself fromthe illegal activity. At trial, Reyes offered
evidence that he and his brothers several tinmes told Mdlineiro
and Dogi um that Reyes, by virtue of his position on the city
council, could not have a personal stake in the hotel project.
But the evidence of these remarks stands in stark contrast to
that of nunerous other statenents wherein Reyes or his associates
confirmed Reyes’s personal involvenent and asked that it be kept
secret. Likew se, evidence that Reyes warned Ml ineiro and
Dogi um that their node of business was not proper in the United
States could have been disregarded by the jury as half-hearted at
best and wholly at odds with other evidence of Reyes’s conduct.

In the face of the foregoing evidence, Reyes urges that the
governnent’s el aborate schene and aggressive i nducenent defeats
the jury’s finding of predisposition. W disagree. Although
there was evidence that Molineiro attenpted to foster a famli al
relationship with Reyes, frequently referring to Reyes in Spanish
as his brother, we nor any other court has held that inducenent-
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t hrough-friendship, standing alone, is sufficient to find
entrapnent as a matter of law. Reyes also testified that the
Duddl esten plan and the promise of ethnic mnority participation
inits financing presented a “once in a lifetine” opportunity for
the H spanic community and that, with the plan on the table, the
Cayman Group arrived exactly when ethnic mnority investors were
needed. The jury, however, could reasonably reject Reyes’s
contention that the Cayman G oup, whose representatives showed
little respect for the city’s laws or its elected officials,
presented such an extraordinary opportunity. Finally, Reyes
testified that he had few prospects for post-council enploynent
and that Dogiunis offer of a position with the Cayman G oup--an
of fer that Reyes says was nmade contingent on the group’s success
in the hotel project--induced himto act as he did. Again, we
think that the jury could reasonably reject Reyes’'s argunent,
concl udi ng that Reyes, an elected official who no doubt had
accunul ated many val uabl e contacts during his 25 years’ of public
service, was not faced with a situation so dire that he was

i nduced to act against his predisposition.

2. Mal donado’ s
Predi sposi tion

W |ikew se conclude that there was sufficient evidence for

the jury to find that Mal donado was predi sposed to conmt the
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charged crines.® As noted above, a defendant’s eager
W llingness to participate in governnent-solicited crimna
activity is sufficient to prove predisposition. The linchpin of
Mal donado’ s argunent here is that she did not know about Reyes’s
and the Cayman Group’s cash paynents to council nenbers;
therefore, she argues, her work on behalf of the group, though it
m ght appear differently to others, did not constitute an eager
w I lingness to engage in the charged crinmes. Having al ready
found that the evidence is sufficient to conclude that Ml donado
i ntended to bribe Council man Yar brough January 24, and it being
undi sputed that she intended to do the same with respect to
Council man Castillo April 29, we reject this argunent. W
conclude, therefore, that a rational jury, |ooking at the
evi dence of Mal donado’ s conduct as an objective manifestation of
her predisposition, could find that she was a willing and eager
participant in the charged acts of bribery.

Mal donado argues that once she becane a know ng partici pant
in the schene to bribe council nenbers, she “hesitated and

stall ed” when Molineiro or Dogiumthereafter asked her to neet

13 Mal donado was first contacted by soneone ot her than a
governnent agent or informant. In United States v. Barnett, 197
F.3d 138, 143 (5th Cr.), cert. denied, 120 S. C. 1966 (2000),
we stated that the “defense of entrapnent is not applicable where
one is induced to engage in crimnal activity by a private
citizen acting alone.” Pointing to Barnett, the governnent
argues that Ml donado, as a matter of |law, could not have been
entrapped. W need not consider this argunent in |ight of our
conclusion that the evidence is sufficient to find that Ml donado
was predi sposed to conmt the charged crines.
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wi th nmenbers of the council. She contends that she tried to
steer her | obbying efforts toward the mayor and other officials
and that she once lied to Mdlineiro about Council man Yarbrough's
travel plans so that she could avoid a neeting with him
Mal donado al so contends that she urged Dogi umto make an above-
board contribution to Council man Fraga' s canpai gn for Congress,
rather than a cash paynent.

O her evidence, however, reveals that Ml donado continued to

play an integral role in the bribery schenme right up until the

time she was confronted by |law enforcenent. |In April WMl donado
told Dogium “lI’mgoing to tell you how you can get the nost for
the least.” On April 19, Ml donado prom sed that she would

determ ne whi ch council nenbers would want cash for their
support, adding “we can start off by assumng that they’ re al
gonna want sonething.” On April 29, Ml donado handed a cash-
filled envel ope to Councilman Castillo. Later that day,

Mal donado asked Molineiro to prepare “two grand” for a neeting
the next day wth Council man Fraga, who she remarked “really,
really needs it.” And on each of the next two days that

foll owed--April 30 and May 1--the evidence shows that Ml donado
attenpted to pass a bri be.

Li ke Reyes, Mal donado argues that the governnent’s
aggressi ve i nducenent defeats any finding of predisposition. W
di sagree. At trial, Ml donado argued that the governnent’s
i nducenent was designed to “tug at the core of her being.” Like
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Reyes, she contended that the hotel project represented a
“historic opportunity for her community” because “of its prom se
of inclusion to ethnic mnorities.” A rational jury, however,
coul d have correctly concluded that the introduction of the
Cayman Group and its representatives into Reyes’s and Mal donado’ s
comunity did not represent the extraordi nary opportunity

Mal donado argued that it did.

3. Positional
Predi sposi tion

Reyes and Mal donado each argue that their respective cases
present a question of “positional predisposition,” as that

concept is described in United States v. Hollingsworth, 27 F.3d

1196 (7th Gr. 1994)(en banc), and that the trial court erred in
refusing to charge the jury on the issue. W reviewthe district
court’s refusal to give a requested jury instruction for an abuse

of discretion. See United States v. Dixon, 185 F.3d 393, 402

(5th Gir. 1999).

In Hollingswrth, the Seventh Circuit concl uded that

“Ip]redisposition is not a purely nental state, the state of
being willing to swall ow the governnent bait. |t has positional
as well as dispositional force.” 27 F.3d at 1200. To be
positionally predi sposed, the “defendant nust be so situated by
reason of previous training or experience or occupation or
acquai ntances that it is likely that if the governnent had not

i nduced himto commt the crinme sone crimnal would have done
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so.” 1d. In United States v. Brace, 145 F.3d 247 (5th Cr.

1998) (en banc), this court, sitting en banc, vacated a panel

opi nion that had adopted Hollingsworth' s positional

predi sposition doctrine. In so doing, we did not reject
positional predisposition outright but instead concluded that the
i ssue was not properly before the court. 1d. at 265. W have
not since considered the nerits of positional predisposition,

al though in our recent opinion in United States v. Wse, 221 F. 3d

140, 155-56 (5th G r. 2000), we concluded that the defendant
there did not show that he was not positionally predi sposed under

Hol | i ngswort h.

Like we did in Wse, we here conclude that Reyes and
Mal donado have failed to show that they were not positionally

predi sposed. In Hollingsworth, the court stated that public

officials such as Reyes are in the position to take bribes. And
we concl ude that Mal donado, a | obbyist and political activist,
had the training, experience, and contacts to satisfy

Hol | i ngsworth’s positional requirenment. Further, we reject

Reyes’ s and Mal donado’ s argunent that the opportunity for ethnic
mnority investnent in a nmajor city project would not have
occurred absent the governnent’s sting operation. For one, the

governnment had nothing to do with the Duddl esten plan; and it was

14 In rejecting Reyes’s and Mal donado’ s argunents, we
express no opinion as to the nerits of the positional
pr edi sposition doctrine.
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that plan--not the Cayman G oup--that presented the opportunity
Reyes and Mal donado describe. Nor is it true that absent
governnment involvenent no mnority investors existed to consider
investing in the hotel project; to the contrary, Reyes, in his
brief, notes that he had communi cated with other mnority groups
interested in the Duddl esten proposal. W therefore concl ude
that the district court did not err in refusing the instruction.

E. Exclusion
of Recording

Reyes argues that the district court erred in excluding a
conversation recorded May 4 between hinself and Mal donado. “We
review the district court’s adm ssion of evidence for an abuse of

discretion.” See United States v. Phillips, 219 F.3d 404, 409

(5th Gr. 2000). At trial, Reyes submtted that the recording
was relevant (indeed essential) to his defense theory--nanely,
that the things he did and said during the investigation were
part of his secret plan to “scamthe scanmers.” Reyes argues
that the exclusion of the recordi ng deprived himof the
opportunity to put on an effective defense and therefore violated
his right to due process. Further, he argues that the recorded
conversation is not hearsay, and that even if it were so
construed, it is excepted as a then-existing nental state. W
rej ect each point.

At the outset, we note that the opportunity to present

evi dence, as part of the right to a neani ngful defense, applies
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only to that evidence deened conpetent. See Crane v. Kentucky,

476 U. S. 683, 690 (1986)(“[We have never questioned the power of
States to exclude evidence through the application of evidentiary
rul es that thensel ves serve the interests of fairness and
reliability--even if the defendant would prefer to see that
evidence admtted.”). Here, the recorded May 4 conversation is
hearsay, and it is not a statenent of a then-existing nental
state under Rule 803(3) of the Federal Rules of Evidence. Rule
803(3) permts adm ssion of such statenents where, anong ot her

t hi ngs, the statenents occurred contenporaneous with the event
sought to be proved and the defendant did not have a chance to
reflect (i.e., the defendant had no tinme to fabricate or

m srepresent his thoughts). See United States v. Jackson, 780

F.2d 1305, 1315 (7th Cr. 1986); see generally 5 Jack B

Weinstein & Margaret A Berger, Winstein's Federal Evidence 8§

803.06 (Joseph M MLaughlin ed., 2d ed. 2000). The recording in
guestion was nade after Mal donado was confronted by | aw
enforcenent and pledged to cooperate in their investigation. At
trial, Reyes’'s attorney stated that Reyes by May 4 suspected that
Mal donado was cooperating wth authorities. The |ikelihood that
the conversation was being nonitored or recorded nmakes it
probabl e that Reyes’s recorded remarks were nore self-serving
than they were candid, and therefore their probative value is

greatly dimnished. See United States v. Schwartz, 924 F.2d 410,

423-24 (2d Cr. 1991). Additionally, the duration between the
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recorded conversation and Reyes’s |ast crimnal act (February 20)
is large enough for the district court to rightly conclude that
the remarks had little or no probative value with respect to

Reyes’s then-existing nental state. See Colasanto v. Life Ins.

Co. of N. Am, 100 F.3d 203, 213 (1st Gr. 1996)(hol di ng

i nadm ssi bl e state-of-m nd evi dence where di spute between
litigants arose after material tinme but before evidence
recorded). 1In short, we conclude that the district court acted
well within its accorded discretion in excluding the May 4
recor di ng.

F.  Upward
Departure

Reyes argues that the district court erred in departing from
t he sentenci ng gui delines because his case is not atypical from
t hose the sentenci ng conm ssion considered when it drafted the

guidelines. In United States v. Threadgill, 172 F.3d 357 (5th

Cr.), cert. denied, 528 U S. 871 (1999), we discussed departure

under the sentencing guidelines in the wake of the Suprene

Court’s |l andmark decision in Koon v. United States, 518 U S. 81

(1996). In Threadgill, we said that the propriety of departure

depends upon, anong ot her things, “whether the departure factors
relied on by the district court were permssible.” 172 F.3d at
376. I nperm ssible factors include those “al ready consi dered by
the Guidelines and not present to an exceptional degree” in the

case at hand. See id. at 375. Wether a factor is a permssible
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basis for departure is a question of |aw we review de novo. See
Koon, 518 U.S. at 100.

In this case, the district court departed pursuant to
application note 5 of § 2Cl1.1 of the sentencing guidelines.
Application note 5 provides that “[w] here the court finds that
the defendant’s conduct was part of a systematic or pervasive
corruption of a governnental function, process, or office that
may cause | oss of public confidence in governnment, an upward

departure nmay be warranted.” U.S. Sentencing QGuidelines Manual

(“US.S.G") 8 2C1.1 app. n.5. At the outset, we note that if
systemati c-or-pervasive corruption were considered part of the
typical bribery offense, the comm ssion would not have separately
provi ded for departure based on a finding of the sane. See

United States v. Shenberg, 89 F.3d 1461, 1476 (11th Cr. 1996).

Thus, we think it follows that factors concomtant with

systemati c-or-pervasive corruption were |ikew se not considered
by the conm ssion when it crafted 8§ 2C1.1. W also note that to
the term “systematic or pervasive corruption,” application note 5
adds the clause “that nmay cause | oss of public confidence in
governnent.” The effect of the latter clause is to nodify the
former, neaning that the described corruption nmust be of the kind
that “may” lead to a |oss of confidence in governnent.

Admttedly, there would seemto be few instances where a
“systemati c or pervasive corruption of a governnent function”
could never result in a “loss of public confidence in
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governnent.” |In any case, a straight-forward readi ng of
application note 5 reveals two points: (1) that the sentencing
comm ssion did not consider factors concomtant wth systenmati c-
or-pervasive corruption; (2) and that the systematic-or-pervasive
corruption that warrants departure is of the kind that may result
in a loss of public confidence in governnent. Wth the foregoing
construction in mnd, we turn to the findings enunciated by the
district court.

We conclude that the factors used by the district court to
depart fromthe sentencing guidelines in this case were proper.
First, in finding systematic-or-pervasive corruption by the
defendant, the district court relied on Reyes’s role in the
crimnal activity. The district court stated: “the record
clearly identifies at |least five crimnally-responsible
participants. . . . The evidence is unquestionable as to the
organi zer role this defendant played in this offense.” The
court’s finding with respect to Reyes’s role in the corruption is

in accord with the neaning of “systematic,” “pervasive,” or
both.* Second, in finding a | oss of public confidence, the
district court noted the follow ng: that Reyes, by his own

adm ssion, had “stained” the city council; that the mayor urged

15 See Merriam Wbster’'s Collegiate Dictionary 1198 (10th
ed. 1993)(defining “systematic” as, inter alia, “nmethodical in
procedure or plan” and “marked by thoroughness and regularity”);
id. at 868 (defining “pervade” as “to becone diffused throughout
every part of”).
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citizens not to let the verdicts reflect upon city officials
generally; that a county judge, in his state-of-the-county
address, spoke of “corruption in governnent” and “envel opes ful
of cash”; and that “w dely reported nedi a coverage of this case .
has fuel ed the public perception of corruption of our own
city council here in Houston.” These findings are consistent
with the conclusion that Reyes’s systemati c-or-pervasive
corruption may result in a loss of public confidence in
gover nnent .

Reyes argues that cases wherein courts have uphel d departure
under application note 5 show that the factors that give rise to
a finding of systematic-or-pervasive corruption are nmarkedly nore
severe than those in his case. Reyes urges us to consider three

circuit-court opinions: United States v. Reece, No. 97-4106, 139

F.3d 895 (4th G r. Mar. 17, 1998) (unpublished tabl e opinion)

available at 1998 W. 116163; United States v. Shenberqgq, 89 F. 3d

1461 (11th G r. 1996); and United States v. Schweitzer, 5 F. 3d 44

(3d Cr. 1993). In Reece, the defendant was a manager of the
Bureau of Al cohol, Tobacco, and Firearns aircraft |easing
program During the course of a five-year scam the defendant
made 22 fal se subm ssions for aircraft |eases and bilked his
agency out of over a half-mllion dollars. The sentencing court
recogni zed the record size of the theft, that the case had
generated significant controversy, and that the defendant’s
conduct may result in a loss of public trust. Reece, 1998 W
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116163, at *2. In the second case, Shenberg, the defendant, a

state-court judge, took bribes to fix cases, enticed other judges

to do the sane, and revealed the identity of a governnent

i nformant, knowi ng that the informant m ght be killed. The

El eventh Circuit concluded that “the governnment overwhel m ngly

proved systematic corruption by a preponderance of the evidence.
[and that a] |oss of public confidence in governnent, of

course, is not subject to reasonable dispute.” Shenberg, 89 F.3d

at 1476-77. And, in Schweitzer, the defendant, in violation of

federal |aw, obtained and sold confidential information on

i ndividuals fromthe Social Security Adm nistration, which he

t hen sold for about $10,000. The Third Circuit concl uded that
the “evidence supports the district court’s conclusion that
Schweitzer’s conduct went well beyond the heartland bribery

of fense covered by 8 2Cl.1 both because of its extent and because
of the consequence of that conduct for the | arge nunber of

victins that it inpacted.” Schweitzer, 5 F.3d at 47.

We find nothing in the above-di scussed cases that mtigates
agai nst departure in this one. Admttedly, Reyes’s corrupt acts
were far |ess disturbing than those commtted by the state-court
judge in Shenberg. But we note that the court there found that,
in light of the defendant’s conduct, the propriety of departure
was not subject to reasonable dispute. Reyes makes nmuch of the
fact that, unlike the defendant in Reece, his alleged corruption

pertained to a single project and that the anmounts invol ved were
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conparatively small. Watever the effect of these distinctions,
however, we note that, unlike the defendant in Reece, Reyes went
out of his way to entice other governnent officials and citizens
to involve thenselves in his corrupt schene. And though the

def endant in Reece was a hi gh-ranking ATF official, Reyes, a
long-tine city council nenber, was at the apex of city governnent
and had responsibilities that affected the |ives of hundreds of

t housands.

Finally, Reyes argues that the district court’s reliance on
medi a coverage as an indicator of potential |oss of public
confidence is inproper because that factor is invariably present
in the typical public corruption case. This point, however, is
refuted by two of the cases Reyes relies on here: in both Reece

and Schweitzer, the courts considered nedia coverage relevant in

eval uati ng whether there was a potential for |loss of public
confidence. And while Reyes may be correct in his assertion that
medi a coverage is attendant in nore public corruption cases than
not, we again note that the systematic-or-pervasive conduct that
warrants departure nust have the potential to cause a loss in
public trust. O course, the nedia has |ong played an inportant
role in rooting out and reporting on such conduct.

Lastly, Reyes argues that 8§ 5K2.7 of the sentencing
gui del i nes shows that the circunstances in this case do not
warrant departure. W disagree with this point too. The
district court did not rely on 8 5K2.7, entitled “Di sruption of
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Governnent Function (Policy Statenent),” to depart fromthe

gui delines; as already noted, departure was based on application
note 5 of 8§ 2C1.1. Application note 5 however, references 8§ 5K
of the guidelines. But this reference is to chapter 5, part K
generally (“Departures”), and not 8§ 5K2.7 specifically. Part K
anong ot her things, discusses departure as a policy nmatter, see 8§
5K2. 0, and enunerates certain factors that nmay warrant departure,
e.g., 8 6K2.1 (death), 8§ 5K2.2 (physical injury). The grounds
for departure provided in part Kare in addition to those, |ike
application note 5, that are found el sewhere in the guidelines.
See US.S.G ch. 1, pt. A intro. cnt. 4(b). Accordingly,

whet her departure is warranted under application note 5 of §
2Cl.1 is not dependant on whether it is also warranted under 8§

5K2.7.1¢

G Adjustnent for
Reyes’s Crimnal Hi story

Reyes argues that the district court erred when it counted
two m sdeneanor charges for which he received deferred

adj udi cations as “separate” when it nmade an adjustnent for prior

16 In her brief, Ml donado adopts Reyes’s argunent with
respect to the district court’s upward departure fromthe
sentenci ng guidelines. As seen above, the question whet her
departure is proper requires that the appeals court consider the
factors relied upon by the sentencing court. Based on our review
of the record, however, it does not appear that the rel evant
portions of Mal donado’s sentencing were transcribed. Under the
rules of this circuit, it is Mal donado’ s responsibility to order
transcripts fromthe pertinent proceedings. See 5th CGr. R
10(b)(1). We therefore do not consider Ml donado’ s departure
ar gunent .
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crimnal history. Under the sentencing guidelines, two or nore
prior sentences are “related” (and are therefore counted as one
for purposes of determning crimnal history) if, anong other
things, they were consolidated for trial or sentencing. See
US S G 8 4A1.2 app. n.3. Reyes argues that his prior offenses-
-one an election code violation, the other theft of a tree--were
consol idated and therefore are “rel ated” under the guidelines.
Reyes admts, however, that there was no state-court order that
consolidated the two cases. W have rejected this argunent

bef or e. See United States v. Val azquez-Overa, 100 F.3d 418, 423-

24 (5th CGr. 1996) (“Mreover, as we have recogni zed in the past,

there can be no informal consolidation of offenses under Texas

law. ") (citing United States v. Garcia, 962 F.2d 479 (5th Cr.
1992). W conclude that the district court’s characterization of
Reyes’s prior offenses was proper and that Reyes’s argunent is
wi thout nmerit.
' V.  CONCLUSI ON
For each of the foregoing reasons, Reyes’'s and Mal donado’s

respective convictions and sentences are AFFI RVED
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