UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20179

SHARON M W LLI AMVS,

Pl ai ntiff-Appellee,

VERSUS

TRADER PUBLI SH NG COMPANY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

July 24, 2000

Bef ore JONES, BARKSDALE, and DENNI'S, Crcuit Judges.
PER CURI AM

Def endant - Appel | ant Trader Publ i shi ng Conpany (“Trader”)
appeal s fromthe district court judgnent based on a jury verdict in
favor of Plaintiff-Appellee Sharon M Wllianms (“WIIlians”) finding
Wl ians had been di scharged by Trader due to gender discrimnation
in violation of Title VIl of the Cvil R ghts Act of 1964, 42

US C 8 2000e, et seq. Trader challenges the jury' s finding of



gender discrimnation and conpensatory damages, the award and
anount of punitive damages, and the award and anount of attorney’s
fees and interest. For the reasons assigned, we affirmin part and
reverse in part the judgnent of the district court.

| . FACTUAL AND PROCEDURAL BACKGROUND

Wllianms was hired by Trader on April 27'", 1989 as a
sal es representative. From 1989 through 1995, WIllians assuned
multiple positions for Trader, during which tine she received
several raises and perfornmance based bonuses. In 1993, WIIlians
served as acting general manager for the Houston office of Trader.
Al t hough WIllianms applied for the position of full-tinme genera
manager of the Houston office, in 1994 Trader hired Ron Haas to
fill the position on a pernmanent basis. In 1995 Trader fired
Wl lianms and she brought this suit.

Wl lians contends that Haas treated nal e enpl oyees nore
favorably than femal e enpl oyees in the Houston office of Trader.
For exanple, she contends that Haas criticized fenmal e enpl oyees’
style of dress and nade recomendati ons to change it during visits
by his supervisor. |In addition, WIIlians contends that Haas acted
friendlier to mal e enpl oyees than femal e enpl oyees. Specifically,
Haas discussed problenms with nale enployees’ work openly and
informally. On the other hand, he confronted fenmal e enpl oyees with

criticisns of their work in formal conference roomneetings. Haas



di sputes that he treated enployees differently on the basis of
gender.

Trader contends that WIlians was discharged due to a
pattern of unacceptabl e behavior rather than because of gender
Specifically, Trader contends that Wllians inpaired office norale
by di sparagi ng fell ow enpl oyees. For exanple, Trader contends that
WIllians called a co-worker a “bitch” and that she often addressed
Haas, her supervisor, as “Ron, Ron, the | eprechaun.” In addition,
Trader contends that Wl lians circul ated runors about her inpendi ng
di sm ssal that further caused dissension in the Houston office and
falsified an exam nation score of a fellow enployee. Tr ader
contends that it was in response to a pattern of such disruptive
behavi or that WIllians was di sm ssed.

In response to Trader’s accusations of “disruptive
behavior”, WIIlianms introduced evidence of simlar behavior by
ot her enployees that had not resulted in sumary dism ssal.
Several fornmer co-workers, both male and fermale, testified that
they had called the sane co-worker a “bitch” wthout being
termnated. In addition, WIllians introduced evidence that a nal e
enpl oyee had discussed runors of his dismssal and chall enged
Haas’ s authority, but was not imedi ately term nated; rather, Haas
confronted the enpl oyee and offered himan opportunity to respond
to the allegations. It was only after this enployee admtted to
the behavior that he was dism ssed. WIllianms also introduced
Trader’s enployee manual that stated as a general policy that
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enpl oyees should receive an oral warning and then a witten
reprimand for disruptive behavior prior to dismssal -- and that
whil e mal e enpl oyees were given the benefit of this procedure, she
was not .

Trader argues that the situations were different in that
WIllians had developed a pattern of disruptive behavior which
requi red an i medi ate di scharge i n deviation fromTrader’s standard
pr ocedur es. On cross-exam nation, however, Haas admtted that
generally the only disruptive behavior severe enough to justify an
i medi ate term nation by Haas rather than by his superior, Sunny
Sonner (who had the ultimate authority to fire enployees of
Wllians’s |level), was drunkenness at work or sone other simlarly
severe di sruption. However, Trader contends that Haas actually did
not fire WIllians, but that Haas reported WIllians's disruptive
behavi or to Sonner and that Sonner (who is a wonan) authorized the
discharge. Wllians testified that Haas fired her directly w t hout
followng Trader’s policy or procedure and w thout obtaining his
supervisor’s prior approval. WIlians further testified that Haas
did not afford her the sanme opportunity to admt or deny
al l egations against her, as Haas had given to an accused nale
enpl oyee, and that Haas had her escorted out of the building by
security guards imedi ately after discharging her.

Wllians filed the present suit in October 1996. After
a jury trial she was awarded damages for back pay in the anpunt of
$106, 000, future earnings of $27, 160, conpensatory damages for pain
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and suffering of $100,000, and punitive damages of $100,000. In
addition, the district court ordered prejudgnent interest on back
pay and conpensatory danmages at a rate of ten percent and post-
judgnent interest at the rate of 5.407% as well as attorney’ s fees
of $61,479.54. Trader tinely filed a notice of appeal.
1. STANDARD COF REVI EW

In Title VII cases, once the plaintiff has established a
prima facie case and the case been decided on the nerits, the only
factual review avail able at the appellate | evel is whether, taking
all inferences and evidence in the light nost favorable to the
verdi ct, the evidence points so strongly in favor of the defendant-
appellant that it is entitled to judgnent as a matter of |law. See
Def f enbaugh-W Il lianms v. Wal-Mart Stores, Inc., 156 F.3d 581, 588
(5" Cir. 1998), reh’g en banc granted and opi nion vacated 169 F. 3d
215, opinion reinstated 182 F.3d 333 (5'" Cir. 1999) (“after a case
has been fully tried on the nerits, we no longer focus on the
McDonnel I  Dougl as burden-shifting rubric; the inquiry becones
whet her the record contains sufficient evidence to support the
jury’s ultimate finding of [gender] discrimnation”). Accordingly,
if the evidence is sufficient to uphold a jury verdict under Title
VII, the appellate court should affirm both the verdict and the
award of damages. See Smith v. Berry Co., 165 F.3d 390, 394 (5'"

Gir. 1999).



[11. DI SCUSSI ON
A

To prove discrimnation, a plaintiff may use
circunstantial evidence that she has been treated differently than
simlarly situated non-nenbers of the protected cl ass. See Pol anco
v. City of Austin, Texas, 78 F.3d 968, 977 (5'" Cir. 1996). Trader
contends that to satisfy the “simlarly situated” requirenent, the
situations of the non-protected class nenbers nust be nore than
“simlar”, they nust be “nearly identical.” See Mayberry v. Vought
Aircraft Co., 55 F.3d 1086, 1090 (“[t]o establish a prim facie
case in this manner, Mayberry nust show that white enpl oyees were
treated differently under circunstances ‘nearly identical’ to his”)
(citing Little v. Republic Ref. Co., 924 F.2d 93, 97 (5'" Cr.
1991)). In the present case, Trader contends that the
circunstances of the nmale enployees’ treatnent introduced by
Wllians were not “nearly identical” to WIllianms’s treatnent
because (1) there was no evidence that the supervisors knew of the
mal e enpl oyees’ conduct and (2) that the nen had not established a
pattern of disruptive behavior as Wllians had. |n support, Trader
cites a recent decision by this circuit holding that a non-tenure
track professor is not “simlarly situated” to a tenure track
professor. See Krystek v. University of So. M ssissippi, 164 F. 3d

251, 257 (51" Gir. 1999).



Al t hough Trader contends on appeal that the evidence
pertaining to these nmal e enpl oyees is not adm ssi bl e because they
were not in situations “nearly identical” to that of WIIians,
Trader itself introduced the sanme evidence to show that it had
fired male enployees for disruptive behavior in support of its
nmotion for summary judgnent. Evidence may only be introduced at

the summary judgnent phase of a trial if the evidence would be

adm ssible at trial. See FED.R CGv.P. 56(e) (“Supporting and
opposing affidavits . . . shall set forth such facts as woul d be
adm ssible in evidence). Thus, by introducing the evidence

relating to these nal e enpl oyees, Trader took the position before
the district court that the evidence would be relevant and
adm ssible at trial to showits parity of treatnent of enpl oyees of
bot h genders.

After introducing this evidence in support of its notion
for summary judgnent, Trader has argued inits notioninlimne and
on appeal that the evidence cannot be introduced properly by
Wllianms to show that the simlarly situated mal e enpl oyees were
af forded pre-term nation reprimands or hearings that she was deni ed
as proof of gender discrimnation. However, because Trader offered
the sanme conparables for purposes of its notion for summary
judgnent, it cannot persuasively argue that those enpl oyees were
not simlarly situated to Wllians. The trial court did not err in

admtting the evidence.



B.

Trader contends that Wllians failed to establish a prinm
facie case of gender discrimnation under Title VII because she
could not prove that she was replaced by a nenber of a non-
protected class. However, it is well settled that, although
replacenent with a non-nmenber of the protected class is evidence of
discrimnatory intent, it is not essential to the establishnment of
a prima facie case under Title VII. See Hornsby v. Conoco, Inc.,
777 F.2d 243, 246 (5'" Cir. 1985) (“This court has previously held
that the single fact that a plaintiff is replaced by soneone within
the protected class does not negate the possibility that the
di scharge was notivated for discrimnatory reasons”). Accordingly,
that WIllians nmay not have established that she was replaced by a
mal e enpl oyee does not necessarily nean that she failed to
establish her prima facie case.

C.

Trader contends that the district court abused its
discretion'! in admtting evidence with respect to WIllians's
general work performance because the sole issue at trial was
whether WIlliams committed the specific acts for which Trader
contends WIllianms was dism ssed. Trader cites LaMntagne v.

Anmeri can Conveni ence Products, Inc., 750 F.2d 1405, 1414 (7'" Gir.

1 In general, evidentiary decisions of the district court are reviewed for
abuse of discretiononly. See Stokes v. Georgia-Pacific Corp., 894 F.2d 764, 767
(5" Gr. 1990).



1984) for the proposition that, when an enployer has stated
specific reasons for dism ssal, evidence of generally satisfactory
wor k performance in the past does not refute such evidence and t hus
its adm ssion for such purpose is reversible error if such evidence
prejudi ced the defendant. In LaMontagne, however, the appellate
court affirnmed a judgnent notw thstanding the verdict in favor of
t he enpl oyer and rej ected the enpl oyee’ s argunent that the evi dence
of satisfactory job performance should be considered as evidence
that the enployer’s reason for its enploynent decision was a
pr et ext. See id. at 1414. Thus, the LaMontagne court did not
consi der whet her the introduction of such evidence woul d have been
reversible error because that issue was not raised by the
enpl oyee’ s appeal .

In the present case, WIllians contends that she
i ntroduced evidence of prior satisfactory job perfornmance not to
rebut Trader’s allegations of specific inproper acts, but rather to
establish an el enent of her prinma facie Title VII case, i.e., that
she was qualified for the position at the tinme she was di scharged;
by way of contrast, she used evidence of conduct by simlarly
situated male enployees to prove that the proffered non-
discrimnatory reason for discharge, the alleged pattern of
di sruptive behavior, was a pretext. Nonet hel ess, because
Wllians’s qualifications for the position were stipulated prior to

the adm ssion of the evidence, Trader argues that Wllians’s job



performance evi dence was irrel evant and shoul d have been excl uded.
Assum ng wi thout deciding that the trial court may have erred in
admtting the evidence, we conclude that under the circunstances of
t he present case, although the evidence was cunul ative and could
have been excluded, its adm ssion was not sufficiently prejudicial
to amount to reversible error.
D

Trader contends that conpensatory damages awarded by the
jury for enotional distress were not supported by the evidence
because Wllianms’s testinony was the only evidence that tended to
show these injuries. It is true that conpensatory damages for
enotional distress may only be awarded when specific evidence of
actual harmis introduced. See Farpella-Crosby v. Horizon Health
Care, 97 F.3d 803, 808 (5'" Cir. 1996) (citing Carey v. Piphus, 435
U S 247 (1978)). This circuit has held, however, that the
testinony of the plaintiff alone may be enough to satisfy this
requi renent. See Mgis v. Pearle Vision, Inc., 135 F. 3d 1041, 1046
(5" Cir. 1998); Forsyth v. City of Dallas, 91 F.3d 769, 774 (5'"
Cir. 1996).%2 In the present case, Wllians testified specifically
as to her severe enotional distress due to the discharge from her
position at Trader resulting in sleep |oss, beginning snoking and

a severe |oss of weight. Such evidence, although solely the

2 This circuit in Forsyth upheld an award of $100, 000, the precise anount

awarded i n t he present case, based solely on the testinony of the plaintiff. See
Forsyth, 91 F. 3d at 774 (“Judgnents regar di ng noneconom ¢ damages are notoriously
variable; we have no basis to reverse the jury's evaluation.”).
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testinony of the plaintiff, is sufficiently specific to support the
jury’ s determ nation of conpensatory danmages. See id.

Trader also contends that it was reversible error for
Wllianms to quantify her enotional distress in a dollar anpunt at
trial wthout previously disclosing that figure to Trader as
requi red under Federal Rules of Cvil Procedure 26 and 37. W need
not deci de whet her assigning a dollar figure to enotional distress
damage wi t hout previously disclosing the figureisin contradiction
to Rule 26, however.® WIlians did not seek to quantify her
damages at trial with a previously undisclosed dollar value.
Rat her, the followi ng colloquy between WIIlians and her counsel
occurred on direct examnation at trial:

Q Are you asking this jury to award you damages for your
ment al angui sh?

A Yes.

Q s there anyone else who is nore qualified to tell you
how wupset you felt because vyou were wongfully
term nat ed?

A No.

Q I n your opinion, conpensating for your nental anguish,
what is a fair dollar figure?

A | don’t really know.

3 Since conpensat ory damages for enotional distress are necessarily vague and

are generally considered a fact issue for the jury, they may not be anenable to
t he ki nd of cal cul ation di scl osure contenpl ated by Rul e 26(a) (1) (C). See Burrell
v. Crown Central Petroleum Inc., 177 F.R D. 376, 386 (E.D. Tex. 1997).
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Q How much noney are you asking the jury to award you for
your nental angui sh?

A $100, 000.
Wllians nerely testified as to her nental distress and when asked
for a dollar figure that would fairly conpensate her, she answered
“I don’t know.” Only in response to the questions of what anount
was she asking for, information of which Trader was appri sed before
trial, did Wllians nmention the figure of $100,000. Accordingly,
we concl ude that regardless of the reference to the dollar figure,
Wllians's testinmony was sufficient evidence to uphold the jury’s
determ nati on of danages for nental distress and that her reference
to the anobunt prayed for did not violate Rule 26.
E.
Title VIl provides for the inposition of punitive danages

inintentional discrimnation cases if an enployer acts with malice

or reckless indifference to an enployee' s rights. 42 U.S.C. 8§
198l1a(b) (1). Here, the jury found that Trader discrimnated
against Wllians with nmalice or reckless indifference. After

j udgnent was entered, the Suprene Court revised the standard of
enployer liability for punitive damages in Kolstad v. Anerican

Dent al Associ ati on, u. S. , 119 S.C. 2118 (1999). As

this court has expl ai ned Kol stad, the Suprene Court:

: adopts Restatenent (Second) of Agency 8§ 217C for
inputing liability for punitive damges; they are
avai |l abl e against a principal only when, inter alia, an
agent enpl oyed in a manageri al capacity acts in the scope
of enploynent. 119 S.C. at 2126-29. But pursuant to an

12



exception crafted by the Court to the Restatenent rule,
such liability may not be inputed when the nanageri al
agent’s within the scope actions are “contrary to the
enpl oyer’s good faith efforts to conply with Title VII”
ld. at 2129 (quotation omtted).(footnote omtted)
Def f enbaugh-W Il lianms v. Wal-Mart Stores, Inc., 188 F.3d 278, 282
(5th Gir. 1999).

Trader’s liability for punitive damages depends on
whet her Ron Haas was acting as a managerial enployee within his
scope of enpl oynent when Wl lians was di scrim nated agai nst. Based
on Kol stad, and because the discrimnation occurred when WIIians
was fired, the answer nust be no.* First, Haas had no authority to
termnate her. In the conpany hierarchy, the final responsibility
undi sputably belonged to Sunny Sonner, since WIllians was a
manageri al | evel enployee. Sonner fired WIIlians not just because
Haas recommended it but because of her independent interviews of
Wl lianms and several other witnesses.® Although Haas delivered the
message of termnation to WIllianms and nmay have taken credit for
it, he was not the conpany’ s decisionnmaker. Second, there was no
evi dence that Sonner’s decision was notivated in any way by gender

bias or that she ratified or approved Haas's discrimnatory

treat nent. Kolstad, = US | 119 S C. at 2128. On the

4 Judge Dennis’s dissent avers that Haas had sone linited authority to fire

enpl oyees for bl atant m sconduct |i ke on the job drunkenness. This is irrelevant
to WIllians's situation, and no evidence suggests ot herw se.

> O course, Haas's gender-bi ased recomendation to ternminate was within his
scope of authority and is sufficient to support a finding that his discrimnation
was a reason for Wllianms’ termnation, thus justifying the conpany’s liability
for actual danmges.
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contrary, WIllians had the opportunity to confide in Sonner about
Haas’s discrimnation, but she never did so. As WIlianms was
hersel f a manageri al enpl oyee, it woul d be i ncongruous, absent nobst
unusual circunstances, to infer that she could not or need not
resort to in-house neans to address her discrimnation conplaints.
Under these circunstances, the |line supervisor’s m sconduct cannot
be inputed to Trader. Conpare Kinbrough v. Loma Linda Dev. Co.
183 F.3d 782, 784-85 (8th CGr. 1999) (punitive danmage verdict
uphel d where general manager turned a blind eye toward or ratified
harassnent of |ower-I|evel supervisor). Because we reverse the
punitive damage award, it is appropriate to vacate and renmand the
attorneys’ fee award for reconsideration by the district court, as
Trader requests.
F

Trader contends that the district court erred in its
calculation of pre and post-judgnent interest. Trader did not
raise this argunent before the district court, and therefore we
review the issue solely for plain error. See Marceaux v. Conoco,
Inc., 124 F.3d 730, 734 (5'" Gir. 1997). Reversal for plain error
is appropriate only if in our discretion the error is (1) clear
(2) affects substantial rights and, (3) if not corrected, would
“seriously affect the fairness, integrity, or public reputation of
judicial proceedings.” Id. A district court has discretion to

i npose a pre and post-judgnent interest award to nake a plaintiff
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whole. See, e.g., Sellers v. Delgado Community Coll ege, 839 F.2d
1132, 1140 (5'" Cir. 1988). This court previously has approved the
inposition of the federal rate of interest in Title VIl cases as
making a plaintiff whole, but has not held that only the federa
rate of interest is appropriate for this purpose.® Considering the
total circunstances of this case, we conclude that the district
court’s inposition of a sonewhat higher rate of interest
(apparently based on the state interest rate), even if error, was
not plain error affecting the fairness, integrity, or public
reputation of judicial proceedings.

Trader also contends that the award of attorney’ s fees
shoul d be reduced if the judgnent is reversed or if the anount of
damages is reduced. An award of attorney’ s fees cal cul ated by the
“l odestar” nmethod which is well Iless than the anmount of
conpensatory damages awarded by the jury is not an abuse of
discretion. See Hadley v. VAM PTS, 44 F.3d 372, 375-76 (5'" Cr.
1995) . Nevert hel ess, although we have affirnmed the award of
conpensatory danages, punitive damages made up about 40% of the
overall judgnent, and the district court may choose to revisit the
anount of attorneys’ fees in light of Wllians’s revised | evel of
success and the hours that may have been expended by her attorney
for non-conpensable punitive danmages. Attorneys’ fees should

accordingly be reconsi dered on renand.

6
1987).

See, e.g., Conway v. Electro Switch Corp., 825 F.2d 593, 600 (5'" Cir.
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| V. CONCLUSI ON
For the reasons assigned, the judgnent, except as to
punitive damages and attorney’'s fees, is AFFIRVED. The award of
punitive damages is REVERSED. The judgnent for attorneys’ fees is

VACATED and REMANDED.

DENNI'S, G rcuit Judge, concurring in part and dissenting in part:

| concur in sections I, Il, and III.A- 1I1.D of the majority
opi nion. However, | nust respectfully dissent fromsection IIIl.E
and the vacating of the attorney’s fee award in section IIIl.F.

Trader contends that the evidence was i nsufficient to support
an award of punitive damages because WIllians did not denonstrate
that Trader’'s actions were “reprehensible.” The Suprene Court and
this circuit have recently rejected the theory that a |evel of
egregi ousness i s necessary in awardi ng punitive damges under Title
VII; all that is required to award punitive damages is that the
enpl oyer act with malice or reckless disregard of an enpl oyee’s
protected rights. See Kolstad v. Anmerican Dental Assoc., 119 S. C.
2118, 2124 (1999); Deffenbaugh-WIllians v. Wal-Mart Stores, Inc.,
188 F.3d 278, 281-82 (5'" Gir. 1999). Under Kol stad, that Trader’'s
actions | acked reprehensibility or egregi ousness does not preclude
an award of punitive damages. Trader does not dispute that it was
aware of the rights afforded WIllians under Title VII and that

there was sufficient evidence to support the jury's finding that
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Haas acted with sufficient malice or reckless disregard to such
rights to constitute a violation of those rights. Thus, there is
sufficient evidence to support the jury’'s award of punitive damages
based on the behavi or of Haas.

This is not the end of the punitive damages anal ysis, however.
The Suprene Court in Kolstad held that liability cannot be i nputed
to the enployer if (1) the discrimnating enployee was not a
manageri al enpl oyee acting in the scope of enploynent or (2) the
enpl oyee acted contrary to the enployer’s good-faith efforts to
conply with Title VII. See Deffenbaugh-WIlIlians, 188 F.3d at 282
(citing Kolstad, 119 S.C. at 2129).

It is somewhat difficult to discern Trader’s argunents with
respect to the first defense; however, it appears that Trader
contends that any discrimnatory action by Haas in dismssing
WIlians cannot be inputed to Trader because Haas did not have the
managerial authority to dismss WIllians. Trader asserts, and the
majority agrees, that only the Executive Vice President in charge
of Human Resources, Sunny Sonner, had that authority. Tr ader
further contends that WIllians makes no allegations that Sonner,
the sole nmanagerial agent for purposes of Kolstad, acted in a
di scrimnatory manner and thus Trader cannot be held liable for
punitive damages. It is true that for liability to be inputed to
an enpl oyer, the offending agent nust be enployed in a nmanageri al

capacity. See Kolstad, 119 S.C. at 2128-30. However, as this
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court said in Deffenbaugh-WIIlians, “whether an agent is a manager

is a‘fact intensive’ inquiry” and that “ultimately, the . . . jury
wll have to decide this issue on the particular facts of the
case.” 188 F.3d at 285 (quoting Kolstad, 119 S.C. at 2128)

(quoting L. SCHLUETER & K. REDDEN, PuNniTIVE Davages 8§ 4.4(B)(2)(a)).
Thus, the sole issue presented is whether the evidence points so
strongly in favor of Trader that it is entitled to a judgnent as a
matter of |law on the issue of whether Haas was a nanagerial agent
of Trader.

In Deffenbaugh-Wllians this court found that there was
sufficient evidence to support a factual determ nation that an
enpl oyee was a “nmanagerial agent” in that he (1) had supervisory
authority over the aggrieved enployee, (2) term nated her on his
own authority and (3) was in charge of six stores. 188 F. 3d at
285. Trader contends that Haas i s not a nmanagerial agent, although
he did have supervisory authority over WIIlians, because (1)
Sonner, not Haas, actually termnated WIllians and (2) Haas was
only in charge of one branch office. Al t hough in general only
Sonner had final authority to term nate enpl oyees such as Wl i ans,
it is undisputed that Haas did have limted authority to discharge
enpl oyees under his supervision for severe disruptive behavior

such as public drunkenness at work.’” It is also undisputed that

The record flatly contradicts the statenent of the ngjority that
only Sonner had the authority to fire Wllians; rather than attenpt
to address Haas’s |imted authority to fire nmanagerial |evel
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Haas told WIllians that he had term nated her enploynent, that
WIllians did not receive any formal oral or witten reprinmnd, and
that WIllians was escorted from the Trader office by security
guards upon her term nation. Thi s evidence supports WIllians’'s
contention that it was in actuality Haas who fired her under his
limted energency authority to do so. Drawing all reasonable
inferences in favor of the verdict, the evidence does not point so
strongly in favor of Trader as to justify granting Trader a
judgnent as a matter of law on the issue of whether Haas was a
manageri al agent of Trader and whether it was Haas who fired
WIllians on his own.?

Wth respect to the second defense, Trader contends that it
had conplied with Title VIl in good faith through its “open-door”
policy encouragi ng aggri eved enpl oyees to contact superiors about
possible violations of Title VII. This court addressed a simlar
argunent in Deffenbaugh-WIllianms, and held that Wal-Mart’s policy
of encouragi ng enpl oyees to contact hi gher managers with gri evances
does not establish good-faith conpliance with Title VII as a matter
of | aw. 188 F.3d at 286. As in Deffenbaugh-WIlianms, Trader

presented no evidence of its responses to Wllians’s conplaints or

enpl oyees, the majority chooses to ignore it.

8Since the jury determ ned that Haas was a managerial agent of
Trader, it is irrelevant whether Haas acted outside the scope of
his enploynent in dismssing WIllianms for purposes of inputing
liability to Trader for punitive damages under Title VII. See
Def f f enbaugh-W I lians, 188 F.3d at 286 n.6.
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of any specific efforts to conply with Title VIl other than the
evidence of its generic open-door policy which WIlians had not
used. Accordingly, “the evidence of [Trader’s] antidiscrimnation
good faith was certainly not so overwhel m ng that reasonable jurors
coul d not conclude otherw se.” Deffenbaugh-WIllians, 188 F.3d at
286. °

Trader has not denonstrated that there is insufficient
evidence to support the jury's determ nation that Haas acted with
sufficient willfulness to justify punitive damages. Furt her,
Trader has proved neither that there was insufficient evidence to
support the jury’'s determ nation that Haas was a nanagerial agent
of Trader nor that it had established a good faith Title VII
conpliance system Accordingly, | respectfully dissent on the
i ssue of punitive danmages and would affirm the punitive danmages
awar d.

Wth respect to the reversal of attorney' s fees, | disagree
that this court has the authority to reverse the district court’s
award of attorney’s fees nerely because it has reversed a portion
of the damages award. This court reviews the district court’s

| odestar calculation for clear error and any departure fromthe

Despite the mmjority’s inplication otherwise, that WIIlians
failed to avail herself of the open-door policy does not convert it
into a good faith Title VII conpliance system \ether it would
have been preferable for Wllians to have addressed a conpl ai nt of
Haas's behavior to Sonner is irrelevant to the issue of whether
Trader had established a good faith Title VII conpliance system
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| odestar cal culation for abuse of discretion. See Hadley v. VAM
PTS, 44 F.3d 372, 375-76 (5'" Cr. 1995). Thus, the district
court’s calculation of the |odestar anpbunt in the present case,
al though it may well have been different had punitive damages not
been awarded, my only be reversed by this court if such
cal cul ation was clearly erroneous.

It is well settled that if a prevailing party under Title VII
is entitled to attorney’s fees for all hours worked on clains,
victorious or not, that “arise out of the same course of conduct
and are not easily separated on the basis of each claim or
def endant.” Cobb v. MIler, 818 F.2d 1227, 1235 (5'" Gr. 1987);
see also Mgis v. Pearle Vision, Inc., 135 F.3d 1041 (5" Cr.
1998); id. At 1056 (Barksdale, J., dissenting) (“However, |
disagree with the mpjority's inplicit conclusion that, when
calculating the | odestar, the magi strate judge did not clearly err
by including hours spent on unsuccessful clainms and unnecessary
di scovery in pursuit of irrelevant evidence.”). The Suprene Court
has explained this principle as foll ows:

Where a plaintiff has obtained excellent results, his

attorney should recover a fully conpensatory fee.

Normally this w1l enconpass all hours reasonably

expended on the litigation, and indeed in sone cases of

exceptional success an enhanced award may be justified.

In these circunstances the fee award should not be

reduced si nply because the plaintiff failed to prevail on

every contention raised in the [awsuit.

Hensl ey v. Eckerhart, 461 U S. 424, 435 (1983).
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Appl ying Suprene Court and this circuit’s precedent to the
present case, it does not appear that the district court’s | odestar
calculation was clearly erroneous. WIIlians was victorious on all
her clains of liability and, under the majority opinion, has nerely
failed to prevail on appeal in seeking punitive damges agai nst
Tr ader. Trader has not denonstrated that the |egal services of
Wllians’s counsel related to the largely parasitic clainms of
punitive damages were not totally subsuned within the |[egal
servi ces necessary to the successful prosecution of the underlying
clains of liability and conpensatory damages, |et al one show that
such | egal services related to punitive damages did not “arise out
of the sanme course of conduct” or that they are “easily separated
on the basis of each claimor defendant.” Cobb, 818 F.2d at 1235.

That the punitive danages are being reversed on appeal does
not affect this analysis. This circuit has in the past affirnmed a
district court’s calculation of attorney’s fees as not an abuse of
di scretion despite reversing a punitive damage award that refl ected
a significantly greater percentage of the total award than in the
present case. See Stevenson v. TRW Inc., 987 F.2d 288 (5" Cir.
1993) (affirmng liability and conpensatory damages of $30, 000,
reversing punitive damages of $100,000, and affirmng attorney’s
fees of over $20, 000). As | thus believe that this panel is
departing fromcircuit and Suprene Court preceddent by vacating the

attorney’s fees award w thout any showing of clear error in the
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award by the appellant, but rather as a matter of |aw nerely
because part of the award has been reversed or reduced on appeal,

| must respectfully dissent.
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