UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20017
Summary Cal endar

FEDVET CORPCORATI ON,
Pl ai ntiff-Appellant,
VERSUS
MV BUYALYK, Etc; ET AL,
Def endant s,
NOBLE SEAFARER LTD; COVBI NED ATLANTI C CARRI ERS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenmber 11, 1999
Before SM TH, BARKSDALE, and PARKER, Circuit Judges:

ROBERT M PARKER, Circuit Judge:

In this maritime cargo case, Plaintiff-Appellant Fednet
Corporation (“Fednmet”) brought suit against the MV Buyal yk; her
owner, Noble Seafarer Ltd. (“Noble”); and the charterer and bill of
| ading issuer, Conbined Atlantic Carriers GrbH (“COVBAC'), for
damage to a shipnent of steel coils. Defendants-Appellees noved
separately for dismssal or abatenent of the action pending
arbitration based on provisions in the bill of |ading. The
district court granted the notions and di sm ssed the case w t hout
prejudicetore-filing. On appeal, Plaintiff-Appellant argues that
the district court erred when it failed to stay rather than di sm ss

the case. W affirm



Def endant - Appel | ee  COVMBAC issued a bill of lading for a
shipnment of steel coils that were | oaded onto the ocean-going
vessel MV Buyal yk at Sczecin, Poland in February 1997. The MV
Buyal yk traveled to the United States and discharged its cargo in
Houst on, Texas, and New Ol eans, Louisiana in March and April 1997,
respectively.

Plaintiff-Appellant Fednet alleges that the coils arrived in
damaged condition. On March 16, 1998, Fednet commenced this suit
in the United States District Court for the Southern District of
Texas, Houston Division, seeking to recover approximtely $125, 000
for damage to the cargo. Although Fednet naned the MV Buyal yk as
a defendant in this action, Fednet did not arrest the vessel
Accordi ngly, the action proceeded sol ely agai nst COVBAC and Nobl e
i N personam

On June 5, 1998, COVBAC noved to dism ss and/ or abate or stay
the case primarily on the basis that the terns of the bill of
lading required the parties to resolve any dispute through
arbitration in Germany pursuant to the German Maritinme Arbitration
Association (“GVAA’) Rules. Noble filed a simlar notion on June
30, 1998. Fednmet opposed these notions on the basis that the
arbitration clause was anbi guous and unworkable for three parties
under GVAA rul es.

The district court determ ned that the arbitration clause was
enforceable and that all issues raised in the action were

arbitrable. The district court granted both noti ons on Septenber



28, 1998, and dism ssed the case wthout prejudice in favor of
arbitration in Germany. On October 5, 1998, Fednet noved to alter
or anend the judgnent, pursuant to Federal Rule of Cvil Procedure
59(e), arguing that the case should have been stayed rather than
di sm ssed. Fednet protested that a dismssal left it with no
effective renedy since the arbitration would |likely be subject to
a one-year statute of limtations.! For the first tinme, Fednet
argued that the matter was governed by the Federal Arbitration Act
(“FAA"), 9 U S.C 81 (1994) et seq., and that pursuant to 8 3 of
the FAA, the court should have exercised its discretion to retain
jurisdiction over the case pending arbitration. The district court
deni ed Fednet’'s notion and Fednet appeal ed. This appeal does not
chal l enge the validity of the arbitration clause; the only question
before us is whether the district court erred in its decision to
dismss wthout prejudice rather than stay the case pending
arbitration
1.

We have previously held that district courts have discretion
to dismss cases in favor of arbitration under 9 U S.C. 8§ 3. See
Al ford v. Dean Wtter Reynolds, Inc., 975 F. 2d 1161, 1164 (5th G r.
1992) . Because a district court is afforded discretion in this

determ nation, we review the decision to dismss for abuse of that

1 Al t hough Fednet did not originally invoke the Carriage of Goods
by Sea Act (“COSGA’), 46 U . S.C. § 1300 (1994) et seq., all parties
agreed that provisions of the bill of |ading nandated that COSGA
governed the dispute. COSGA inposes a one-year statute of
limtations on cargo damage actions. See 46 U . S.C. 8§ 1303(6).
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di scretion. See id.
L1l
A

Fromthe outset, it bears repeating that we remai n “m ndful of
the strong federal policy favoring arbitration.” United O fshore
Conpany v. Sout hern Deepwater Pipeline Co., 899 F.2d 405, 408 (5th
Cr. 1990). The preference for arbitration is such that any
“[d]oubts as to the availability of arbitration nust be resolved in
favor of arbitration.” Id. This partiality is reflectedin 8 3 of
t he FAA which provides:

| f any suit or proceedi ng be brought in any of the courts

of the United States upon any issue referable to

arbitration under an agreenent in witing for such

arbitration, the court in which such suit is pending,

upon being satisfied that the i ssue involved in such suit

or proceeding is referable to arbitration under such an

agreenent, shall on application of one of the parties

stay the trial of the action until such arbitration has

been had in accordance with the terns of the agreenent,

providing the applicant for the stay is not in default in

proceeding with such arbitration
9 US.C 8§ 3 (1994).

Inits Rule 59(e) notion, Plaintiff-Appellant argued that 8§ 3
governed this litigation. Now on appeal, Fednet introduces a new
argunent, nanely that this is an admralty case comenced in rem
and therefore, it is 8 8 of the FAA not § 3, that controls.?
Previ ously, Fednet argued that under 8 3 the district court should

not have di sm ssed the case; Fednet now argues that under § 8 the

2 Initially, Fedmet argued that the arbitration clause was
defective and should not be enforced at all.
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district court could not disnmiss the case.?

Under the FAA a party is entitled to comence | egal
proceedi ngs by libel and seizure of the vessel or other property.
See 9 U S.C 8 8. Specifically, Section 8 of the FAA provides:

If the basis of jurisdiction be a cause of action

otherwi sejusticiableinadmralty, then, notw thstandi ng

anything hereinto the contrary, the party claimng to be
aggri eved may begi n his proceedi ng hereunder by |ibel and
seizure of the vessel or other property of the other
party according to the wusual <course of admralty
proceedi ngs, and the court shall then have jurisdiction

to direct the parties to proceed with the arbitration and

shall retain jurisdiction to enter its decree upon the

awar d.

9 US C 8 8 (1994). The purpose of this section is to afford a
measure of protection to the aggrieved party by providing a neans
of obtaining security for arbitration. See The Anaconda .

Anerican Sugar Refining Co., 322 U.S. 42, 46 (1944). Under the FAA
schene, the federal district court where the action is brought

retains jurisdiction over the vessel or other property until an
arbitration award is rendered and the award is satisfied. The
i mportant distinction between 8 3 and 8 8 is that the latter does

not appear to afford the district court discretion to dismss when

®Naturally, defendants-appellees object to the injection of this
new argunent as a breach of the long standing rule that “a party
may not present a wholly newissue in areviewing court.” Crawford
v. Falcon Drilling Co., 131 F.3d 1120, 1123 (5th Cr. 1997)
(quoting 9A CHARLES ALAN WRIGHT & ARTHUR R M LLER, FEDERAL PRACTICE AND
PROCEDURE § 2558, at 599 (2d ed. 1995). Plaintiff-appellant clains
that it argued broadly for a stay rather than dism ssal, and that
we are free to review any |egal theory upon which the district
could have relied. In this instance, the tinmeliness of Plaintiff-
Appel lant’ s argunment has no affect on the outcone of this appeal
since 8 8 is inapplicable to this action.
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the case is referred to arbitration.*

O course, in this case there was no arrest of the vessel
Therefore, Plaintiff-Appellant has failed to satisfy the basic
requi renment found in the first portion of 8 8 that the aggrieved
party “begin [its] proceedi ng hereunder by |ibel and sei zure of the
vessel.” 9 U S.C. 8 8 (1994). Plaintiff-Appellant acknow edges
this fact but explains that it “was unable to arrest the vessel” or
ot herwi se “obtain jurisdiction over the vessel in this case.” It
is Fednet’'s position that its failure to arrest the vessel is not
fatal to its argunent because “this Court has held in E A S T.
Inc. of Stanford, Conn. MV ALAIA 876 F.2d 1168, 1177-78 (5th Cr.
1989), that a lack of in remjurisdiction over the vessel does not
affect the operation of Section 8 in an admralty case.” We
di sagr ee.

In EA S T., the parties agreed to charter the MV ALAI A but
upon i nspection of the vessel, the charterer, EEA S. T., determ ned
t hat she was unfit and unseaworthy. E. A S. T. rejected the ship and
filed an action inremunder 9 U S.C § 8in federal district court
to conpel arbitration and to obtain security for the arbitration
award by arrest of the vessel. See id. at 1169-70. The vessel’s
owners clained that in remjurisdiction was an insufficient basis
upon which to refer the parties to arbitration. W held that the

owners had submtted to the district court’s in personam

* This circuit has yet to address the question of whether a
district court retains sone nmeasure of discretion under 8§ 8 and we
need not take a definitive position on the issue today.
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jurisdiction, and therefore there was no need to reach the question
of whether in remjurisdiction was in fact an adequate basis for
referral. See id. at 1178. W did not hold that parties were free
to invoke 8 8 without first satisfying its in rem jurisdiction
requi renment.

Plaintiff-Appellant’s argunent is based on a m sreadi ng of our
holding in EA S. T. Yet, evenif a narrow equitable exception were
available, the facts of this case would not support its
application. This is not a case in which an aggrieved plaintiff
was |left standing on the dock, conplaint in hand, as the vesse
escaped to sea. The plaintiff in this case waited approximately 12
mont hs to conmence this lawsuit. The fact that the MV Buyal yk was
not still waiting in port should not have been a surprise.

Havi ng di scarded 8 8 as inapplicable to the case before us, we
turn to the question of whether dism ssal of the case was proper
under 8 3 of the FAA

B

Al though the express ternms of §8 3 provide that “a stay is
mandat ory upon a showi ng that the opposing party has conmenced suit
upon any issue referable to arbitration under an agreenent in
writing for such arbitration ...," Alford v. Dean Wtter Reynolds,
Inc., 975 F. 2d 1161, 1164 (5th Gr. 1992), we have interpreted this
| anguage to nean only that the district court cannot deny a stay
when one is properly requested. Id. “This rule, however, was not
intended to limt dism ssal of a case in the proper circunstances.”

| d. If all of the issues raised before the district court are



arbitrable, dismssal of the case is not inappropriate. 1d. As we
explained in Al ford:

Al t hough we understand that plaintiff's notion to conpel

arbitration nust be granted, we do not believe the proper

course is to stay the action pending arbitration. Gven

our ruling that all issues raised in this action are

arbitrable and nust be submtted to arbitration

retaining jurisdiction and staying the action will serve

no purpose. Any post-arbitration renedi es sought by the

parties wll not entail renewed consideration and

adj udi cation of the nerits of the controversy but woul d

be circunscribed to ajudicial reviewof the arbitrator's

award in the limted manner prescribed by |aw
ld. (quoting Sea-Land Service, Inc. v. Sea-Land of Puerto R co,
Inc., 636 F. Supp. 750, 757 (D. Puerto Rico 1986)).

In this case, any dispute arising from the shipnment of the
steel coils was governed by the provisions of the bill of |ading
and the contract of carriage. The bill of lading expressly
provided that all clains were to be brought and deci ded i n Brenen,
Cermany by arbitration under GVAA rules. Rather than conply with
this provision, Fednet chose to file suit in federal court
approxi mately one year after the all egedly damaged cargo arrived at
its destination ports. The prospect that the arbitration my now
be tinme-barred is sinply a consequence of Fednet’s own naking. Had
Fednet not waited a year to act, and then to act in circunvention
of the express provisions of the bill of |ading, the consequences
of a dismssal wthout prejudice would not be so potentially
har nf ul . At this late juncture, neither equity nor judicial
econony favor Fednet’s position.

In the case at hand, the district court determ ned that all of

the clains and i ssues presented were subject to arbitration under



the provisions of the bill of [|ading. In light of this
determnation, the district court concluded that di sm ssal w thout
prejudice was the preferred neans of enforcing the governing
provisions of the bill of lading and permtting the parties to
conduct arbitration in Cernmany. The district court acted well
wthinits discretion when it dismssed this case without prejudice
to re-filing.
| V.
Accordingly, for the reasons set forth above, we AFFIRM the

j udgnent dism ssing wthout prejudice Fednet’'s clains.



