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EDITH H JONES, G rcuit Judge:

Al ej andro Ji nenez- Nava (“Ji nenez- Nava’) appeals fromhis
conviction for possession of counterfeit inmgration-related
docunents in violation of 18 U S. C 8§ 1546(a). He entered a
conditional plea of guilty, reserving the right to appeal the
district court’s denial of his pretrial notion to suppress. He now
argues that the Vienna Convention on Consular relations (“Vienna
Convention”), April 24, 1963, [1970] 21 U.S. T. 77, T.1.A ' S. No.
6820, bestows on foreign nationals individual rights, that his

rights were violated, and that exclusion of his incrimnating



statenents to inmmgration agents is the appropriate renedy. We
di sagree and affirmhis conviction.
| . BACKGROUND!

On March 7, 1999, Immgration and Naturalization Service
(“I'NS") agents, suspecting that Ji nenez-Nava was i nvol ved i n maki ng
fraudulent immgration docunents, went to his apartnent and
i ntroduced thensel ves. After one agent asked Jinenez-Nava, in
Spani sh, about his immgration status, Jinenez-Nava admtted that
he was an illegal alien from Mexico. The agent ascertained that
Ji menez- Nava had no i nm gration docunents, placed hi munder arrest
and read himhis Mranda rights in Spanish. Jinenez-Nava did not
i nvoke Mranda rights and consented to a search of his apartnent.

During the search, Jinenez-Nava was given his Mranda
war ni ngs a second tine and advi sed that he could tell the agents to
stop at any tine. Jinenez-Nava allegedly told the agents that he
woul d show t hem where the fraudul ent docunents were nmade. At the
end of the search, Jinenez-Nava signed a consent-to-search formand
was transported to INS to be processed. Jinenez-Nava | ater stated
at the suppression hearing that he had not wanted to sign this
form

At INS, Jinmenez-Nava was processed by a different agent

who spent twenty to twenty-five mnutes with him Jinenez-Nava was

1 This recitation of facts derives fromthe suppression hearing.
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given a standard INS notice of rights formwitten in Spanish that
advised him of his right to legal representation and right to
communi cate with a consul ar officer of his country. Jinenez-Nava's
initials appear on this notice of rights, next to a box that he
checked, admtting that he was in the United States illegally and
that he waived his right to a hearing before a judge. H s
signature al so appears on a standard INS processing form

Subsequent |y, one of the agents who arrested Ji nenez- Nava
returned to the INS and asked Jinenez-Nava to take him to a
docunent | ab. Jinenez-Nava showed themto an apartnent and orally
agreed to a search of it. Jinenez-Nava now denies that he gave
consent.

After this search, the agents returned wth Ji nenez- Nava
to the INS office, continued to question him and once agai n gave
him his Mranda rights. An agent then wote Jinenez-Nava’'s
statenent: he was from Hi dal go, Mexico and admtted he was not a
United States citizen; he discussed how he entered this country and
his plans to work for a man naned M guel Hernandez by selling fal se
i mm gration and soci al security cards. At sone point, Jinenez-Nava
refused to answer further questions and ended the interview

Ji menez-Nava testified at the suppression hearing that he
was shown the forminformng himthat he could speak to a consul ar

officer after he was asked questions about Hernandez and the



selling of fraudulent docunents. During cross-exam nation,
Jimenez-Nava testified that after each of three Mranda warnings,
he declined to request a lawer. He admtted that he knew, from
the form that he could have access to a Mexi can consul ar official,
but he did not want one. However, he also testified that he did
not know the function of consular officers and that he did not want
to speak to the consular officer because the agents were treating
him like an immgrant and he was not concerned about being
deport ed. He stated that he would have wanted to contact a
consul ar official had he known that he had a right to speak to one
about the docunent fraud investigation.

The suppression hearing was convened because, after his
i ndi ctnment, Jinenez-Nava contended that he was prejudiced by a
violation of his treaty rights under the Vienna Convention. He
request ed suppression of his statenents to the INS agents and the
evidence taken from the search at the second apartnent. The
district court denied relief, ruling both that the treaty does not
require suppression and that Jinenez-Nava consented to the
apartnent search. Jinenez-Nava entered a conditional guilty plea.
He was sentenced to a twenty-four nonth term of inprisonnment and
three years’ supervised rel ease. Jinenez-Nava has tinely appeal ed

the court’s application of the Vienna Conventi on.



1. DI SCUSSI ON
This court reviews a district court’s interpretation of

a treaty de novo. Kreinernman v. Casa Veerkanp, 22 F.3d 634, 639

(5" Gir. 1994).
The Vienna Convention is a 79-article, multilateral
treaty negotiated in 1963 and ratified by the United States in

1969. See United States v. Lonbera-Canorlinga, 206 F.3d 882, 884

(9" CGir. 2000). Mexicois a signatory nation. The treaty governs
“the establishnment of consular relations, [and] defin[es] a

consulate’s functions in a receiving nation.” United States v.

Al var ado-Torres, 45 F. Supp.2d 986, 988 (S.D. Cal. 1999). Jinenez-

Nava asserts that Article 36 of the treaty bestows a private,
judicially-enforceable right on foreign nationals to consult with
consul ar officials. He argues that because this right was
violated, his post-arrest statenents and tangi bl e evi dence should
have been suppressed. These are issues of first inpression for

this circuit. See Flores v. Johnson, 210 F.3d 456, (5" Cr.

2000) . 2

2 In Faul der v. Johnson, 81 F.3d 515 (5'" Cir. 1996), this court stated
that the treaty requires an arresting governnent to notify a forei gn national of
his right to contact his consul. However, this court found the violation of the
Convention to be harm ess error, not nmeriting reversal. This court |ater stated
in Flores that “[w e do not read our opinion in Faul der as recogni zi ng a personal
ri ght under the Convention. Rather, the panel dispatched the claimwth its
conclusion that any violation was harm ess. Any negative inplication inherent
inrejecting the claimas harm ess | acks sufficient force to support a contention
that the panel held that the Convention created rights enforceable by
individuals.” Flores, 210 F.3d at 457. This court |ikewi se did not reach the
nerits of this question in Flores because the defendant’s assertion was at best
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A. VWhet her The Vienna Convention Confers An Enforceable
| ndi vi dual Ri ght

Ratified treaties becone the |law of the | and on an equal
footing with federal statutes. U S Const. art. VI, cl. 2. They
are to be construed initially according to their terns. United

States v. Alvarez-Muchain, 504 U. S. 665, 663, 112 S.Ct. 2188, 2193

(1992). Treaty construction is a particularly sensitive business
because i nternational agreenents shoul d be consistently interpreted
anong the signatories. “Treaties are contracts between or anong

i ndependent nations.” United States v. Zabaneh, 837 F.2d 1249,

1261 (5th Gr. 1988). As such, they do not generally create rights

that are enforceable in the courts. United States v. Li, 206 F.3d

56, 60 (1st Cr. 2000); see also Goldstar v. United States, 967

F.2d 965, 968 (4th Gr. 1992) (“International treaties are not
presunmed to create rights that are privately enforceable”); Mtta-

Bal | esteros v. Henman, 896 F.2d 255, 259 (7th G r. 1990) (“It is

wel | established that individuals have no standing to chall enge
violations of international treaties in the absence of a protest by

t he sovereigns involved.”).?3

Teague-barred. Id.

8 “[E]ven where a treaty provides certain benefits for nationals of a

particul ar state -- such as fishing rights - it is traditionally held that any
rights arising out of such provisions are, under international |aw, those of the
state and . . . individual rights are only derivative through the states.”

United States v. Gengler, 510 F.2d 62, 66 (2d Cir. 1974). See also United States
V. Rosenthal, 793 F.2d 1214, 1232 (11th Gr. 1986) (finding no nmerit in the
def endants’ argunent that the actions of the United States violated its
extradition treaty with Col onbia because “[u]nder international law it is the
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For enforcenent of its provisions, a treaty depends “on
the i nterest and honor of the governnents which are partiestoit.”

Head Money Cases, 112 U. S. 580, 598, 5 S . Ct. 247 , 254 (1884).

“[I']nfraction becones the subject of international negotiations and
reclamations.” | d. (“I't is obvious that with all this the
judicial courts have nothing to do and can give no redress.”). See

also United States v. Wllianms, 617 F.2d 1063, 1090 (5'" Cr.

1980) (“[Rjights wunder international comon |aw nust belong to
sovereign nations, not to individuals, just as treaty rights are
the rights of the sovereign.”).
Agai nst the backdrop of these general principles, the
Vi enna Conventi on appears to be a standard treaty whose purpose is
to facilitate consular activity in receiving states. The Preanble
st at es:
Believing that an international convention on consular
relations, privileges and imunities would also
contribute to the devel opnent of friendly rel ati ons anong
nations, irrespective of their differing constitutional
and soci al systens, [and] Realizing that the purpose of
such privileges and imunities 1is not to benefit
individuals but to ensure the efficient performance of
functions by consul ar posts on behal f of their respective
States . . . (enphasis added).
This |anguage would appear to preclude any possibility that

individuals may benefit from it when they travel abroad, even,

contracting foreign governnent that has the right to conplain about a
violation”).
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perhaps, if they are anong the consul ar corps. Moreover, only one
article out of 79 in the Treaty even arguably protects individual
non-consul ar officials. Article 36, titled “Communication and
Contact Wth Nationals of Receiving State,” provides:

1. Wth aviewto facilitating the exercise of consular
functions relating to nationals of the sending State:

(b) if he so requests, the conpetent authorities of the
receiving State shall, w thout delay, i nformthe consul ar
post of the sending State if, wthin its consular
district, a national of that State is arrested or
commtted to prison or to custody pending trial or is
detained in any other nmanner. Any commruni cation
addressed to t he consul ar post by the person arrested, in
prison, custody or detention shall also be forwarded by
the said authorities without delay. The said authorities
shall inform the person concerned w thout delay of his
ri ghts under this sub-paragraph

(c) consular officers shall have the right to visit a
nati onal of the sending State who is in prison, custody
or detention, to converse and correspond with himand to
arrange for his legal representation. They shall also
have the right to visit any national of the sending State
who is in prison, custody or detention in their district
in pursuance of a judgnent. Nevert hel ess, consul ar
officers shall refrain fromtaking an acti on on behal f of
a national who is in prison, custody or detention if he
expressly opposes such action.

2. Therights referred to in paragraph 1 of this Article
shall be exercised in conformty with the laws and
regulations of the receiving State, subject to the
provi so, however, that the said | aws and regul ati ons nust
enable full effect to be given to the purposes for which
the rights accorded under this Article are intended.



Principally because of the references to “rights” in
Article 36, the circuit courts have so far declined to decide
whet her the Vienna Convention intended to enact individually
enforceabl e rights of consultation.* The Suprene Court, in dicta,

has al so held the question open. Breard v. Geene, 523 U S. 371

376, 118 S.Ct. 1352, 1355 (1998).

A strong argunent has been nade that such diffidence is
unnecessary and that the Vienna Convention is not anbiguous as to
whet her it creates private rights. In Li, Judges Selya and Boudin
st at ed:

Nothing in [the] text explicitly provides for judicial
enforcenent of . . . consular access provisions at the
behest of private litigants. O course, there are
references in the treaties to a ‘right’ of access, but
these references are easily explainable. The contract
States are granting each other rights, and telling future
det ai nees that they have a ‘right’ to comrunicate with
their consul is a neans of inplenenting the treaty
obligations as between States. Any ot her way of phrasing
the prom se as to what will be said to detai nees woul d be
artificial and awkward.

Li, 206 F.3d at 60, 66. (Selya, J. & Boudin, J., concurring). In
any event, as these judges pointed out, even if the treaty is

anbi guous, the presunption against inplying private rights cones

4 See United States v. Page, 2000 W. 1682523, *3 (6'" Gr. 2000)
United States v. Chanthadara, 2000 W. 1637516 (10" Cir. 2000); United States v.
Chaparro- Al cantara, 2000 W. 1182450, *4 (7'" Cr. 2000); United States V.
Cor doba- Mbsquera, 212 F.3d 1194 (11t" Gir. 2000); United States v. Li, 206 F. 3d
56 (1st Gir. 2000)(en banc); United States v. Lonbera-Canorlinga, 206 F.3d 882,
885 (9" Gir. 2000)(en banc); United States v. Cordoba-Msquera, 202 F.3d 1194
(11" G r. 2000).
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into play. Finally, as both the ngjority and concurring judges in
Li recogni zed, the U S. State Departnent has consistently taken the
position that the Vienna Convention does not establish rights of
i ndividuals, but only state-to-state rights and obligations. The
State Departnent’s view of treaty interpretation is entitled to
substantial deference. Li, 206 F.3d 63-66.

Ji menez-Nava’' s argunents in support of individually
enforceable rights ultimately enphasize the treaty’s anbiguity.
First, by dwelling on the plain |anguage concerning “rights” in
Article 36, Jinenez-Nava nust discount the equally plain | anguage
in the Preanble that the treaty’'s purpose “is not to benefit
i ndi vidual s”. Appellant would confine the limtation to consular
officials, but that interpretive route hardly assists him since
consul ar officials are the specific beneficiaries of many of the
treaty provisions.®> |f the treaty cannot benefit themby creating
individually enforceable rights, how can it intend to confer
enforceable rights on all foreign nationals detained in the

recei ving state?

5 See e.g. Vienna Convention, Art. 27 (providing for the protection of

the consular prenmises and archives in exceptional circunstances); Art. 34
(ensuring freedomof novenent and travel to all nenbers of consular post); Art.
35 (protecting freedom of communication for the consular post); Art. 41
(providing personal inviolability of consular officers); Art. 43 (providing
immunity from jurisdiction for consular officers or enployees with certain
exceptions); Art. 44(detailing under what conditions consul ar post nmenbers either
shoul d or alternatively, nay refuse to, give evidence in the course of judicial
or admi ni strative proceedi ngs).
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Second, while acknow edging the general rule against
inplication of personal rights in treaties, Jinenez-Nava notes
that, |ike any agreenent, treaties may explicitly confer individual
rights.® He cites as an exanple Suprene Court’s construction of an

extradition treaty in United States v. Rauscher, 119 U S. 407, 7

S.C. 234 (1886). That case is inapposite, however, for an
explicit purpose of the treaty in Rauscher was to govern “the
giving up of crimnals, fugitives fromjustice in certain cases”.
ld. At 410, 7 S.C. at 236. Unli ke the Vienna Convention, the
pur pose and provisions of the extradition treaty related directly
to the individual right asserted. Id. at 410, 7 S.Ct. at 236.°
Rauscher denonstrates at nobst the necessity for careful

interpretation of each treaty.?®

6 In the Head Money Cases, the Court stated that treaties may contain
provi sions which confer certainrights, but it inplied that these are linmtedto
matters concerning “nunicipal law that “are capable of enforcenent as between
private parties in the courts of the country.” Head Mney, 112 U S. at 598, 5
S.Ct. at 254. “An illustration of this character is found in treaties, which
regul ate the mutual rights of citizens and subjects of the contracting nations
inregard to rights of property by descent or inheritance, when the individuals
concerned are aliens.” 1d.

! The Suprene Court | ater di stinguished Rauscher on addi tional grounds,

poi nting both to Rauscher’s reliance on the federal statutes and that the Court
inmplied a termin the treaty “because of the practice of nations with regard to
extraditiontreaties.” United States v. Al varez-Mchain, 504 U. S. 655, 660, 667,
112 S. . 2188, 2191, 2198 (1992). Neither of these factors is present in the
i nstant case.

8 Based upon this | anguage and purpose, the Court has easily rejected

a claimthat two treaties providing that a nation “shall indemify” or shall
conpensate private parties for certain damage i nflicted on the high seas thereby
created private rights of action cognizable in United States courts. Argentine
Republic v. Arerada Hess Shipping Corp., 488 U S. 428, 442, 109 S.C. 683, 692
(1989). The Court described these treaties as setting forth “only” substantive
rul es of conduct, not private rights of action. 1d.
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In his final thrust, Jinenez-Nava points out that the
State Departnent’s manual on the treatnent of foreign nationals
advi ses arresting officers to inform detainees of their right to
consul ar comruni cation pursuant to the treaty. US Dept. O
State, Foreign Affairs Manual 8§ 411 (1994). Further, a “Menorandum
of Understanding on Consular Protection of Mexican and United
States Nationals” was entered into between this country and Mexico
to adopt procedures and views concerning communication between
consul s and foreign nationals. Menorandumof Understandi ng, May 7,
1996, Dept. of State File No. P96 0065-0984/0987. Such docunents
do no nore than express this country’ s |audable determnation to
abide by the treaty. But the inplenentation of the treaty by the
Federal governnent is wholly different fromthe inplication that it
may be enforced in court by individual detainees.

The sum of Jinenez-Nava's argunents fails to lead to an
ineluctable conclusion that Article 36 creates judicially
enforceable rights of consultation between a detained foreign

national and his consular office. Thus, the presunption agai nst

such rights ought to be concl usive. If this conclusion suffers
fromany defect, however, it is beyond dispute -- anong t he federal
circuit courts -- that analogizing the proffered right to consult

wth Mranda rights is utterly unfounded.
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B. The Exclusionary Rule I's Not An Appropriate Renedy
Ji menez- Nava argues that his right of consul ar

communi cation and notification is a “fundanental right,” anal ogous
to the Fifth and Sixth Amendnent, which nerits protection through
use of the exclusionary rule. He contends that the terns of the
Vi enna Convention require courts to elect a renedy to “enabl e ful
effect to be given to the purposes for which the rights accorded
under [Article 36] are intended.” Vienna Convention, Art. 36(2).
“Full effect,” he argues, requires exclusion 1in crimna
prosecutions of statenents given w thout appropriate information
about consultation rights.

All of our sister circuits have held that suppression of

evidence is not a renmedy for an Article 36 violation. See e.g.

United States v. Lawal, 2000 W. 1647914 (7'" Cir. 2000); Cordoba-

Mosquera, 212 F.3d at 1195-96; Lonbera-Canorlinga, 206 F. 3d at 886;

Li, 206 F.3d at 60; and cases cited at n.4 supra. “The
excl usionary rule was ‘not fashioned to vindicate a broad, general
right to be free of agency action not ‘authorized by |aw, but

rather to protect specific, constitutionally protected rights.

United States v. Page, 2000 W. 1682523, *3 (6'" Cir. 2000). W

agree that “there is no indication that the drafters of the Vienna
Convention had these ‘uniquely Anerican rights in mnd, especially

given the fact that even the United States Suprene Court did not
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require Fifth and Sixth Amendnent post-arrest warnings until it
deci ded M randa in 1966, three years after the treaty was drafted.”

Page, 2000 W. 1682523, at 3 (citing Lonbera-Canorlinga, 206 F.3d at

886); see also Erik G Luna & Douglas J. Sylvester, Beyond Breard,

17 Berkeley J. Int’| L. 147, 179 (1999) (“It woul d take an enor nous
leap in logic, therefore, to argue that the signatories to the
Vi enna Convention intended for violations to be cured by the
excl usion of evidence or the dism ssal of charges.”). Absent an
express provision in the treaty, the exclusionary rule is an
i nappropriate sanction. Page, 2000 W. 1682523 at *3; see also

Chaparro- Al cantara, 2000 W. 1182450 at *4 (“Upon exam nati on of the

text . . . it is clear that nothing in the text of the Vienna
Convention indicates that a renedy of suppression is appropriate
for violations of Article 36.7).

Were this court to hold that the text of the treaty
creates an individual right and then i npose a renedy equal to that
i nposed when def endants are not given their Mranda warni ngs -- the
remedy of suppression -- we would be ignoring the directive of

Dickerson v. United States, 530 U S. 428, 120 S.C. 2326 (2000).

The Suprene Court there stated that “Mranda and its progeny in
this Court govern the adm ssibility of statenents made during
custodial interrogation in both state and federal courts.” 530

U S at , 120 S. . at 2329-30 (enphasis added). And the
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Court added that “‘[c]ases in which a defendant can nake a
colorable argunent that a self-incrimnating statenent was
‘conpel l ed” despite the fact that the | aw enforcenent authorities
adhered to the dictates of Mranda are rare.’” |1d. at 2338 (quoting

Berkerner v. MCarty, 468 U S 420, 104 S . C. 3138 (1984)).

Neither of these criteria is nmet in the instant case. First,
“[a]l pplication of the exclusionary rule is only appropriate when

the Constitution or a statute requires it.” U.S. v. Chaparro-

Al cantara, 226 F.3d at 620. The Vienna Convention, which has the
force of a statute, contains no such requirenent. Moreover, where
M randa war ni ngs have been given, three tinmes no |l ess, we will not
create a rule that increases the risk that a guilty defendant, who
is aware of his rights under the U S. Constitution and as
articulated by the Suprene Court, go free.

Ji menez- Nava argues that suppressing his statenents
constitutes the only effective nethod of enforcing the treaty.
Article 36 does not articulate a specific renedy. The treaty
states that the rights of consultation “shall be exercised in
conformty with the laws and regul ations of the receiving State,
subj ect to the proviso, however, that the said | aws and regul ati ons
must enable full effect to be given to the purposes for which the
rights accorded wunder this Article are intended.” Vi enna

Convention, Art. 36(2). The treaty |leaves inplenentation to the
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di scretion of each signatory state so long as its “purposes” to
ensure free communi cation and access are given full effect. “Yet,
the treaty does not link the required consular notification in any
way to the comrencenent of police interrogation. Nor does the
treaty, as Mranda does, require |l awenforcenent officials to cease
interrogation once the arrestee invokes his right.” Lonber a-
Canorlinga, 206 F.3d at 886. Suppressing evidence in a crimnal
trial does not further the treaty’ s purposes.?®

Finally, nost countries do not have a suppression renedy.
See Luna, 17 Berkeley J. Int’|l L. at 177 (“Legal rules suppressing
rel evant, probative evidence fromcrimnal trials are far and few
between outside of the United States. Continental |egal systens
are generally silent as to the adm ssibility of evidence obtained
by inproper |egal techniques.”). No other signatories to the
Vi enna Convention have suppressed statenents wunder simlar
circunstances and two have rejected this renedy. See Lonbera-
Canorlinga, 206 F.3d at 888. |f suppression becones the renedy in
the United States, the treaty would have an inconsistent neaning

anong the signatory nations. Thus, refusing to resort to the

9 The State Departnent also asserts that suppression is an
i nappropriate remnedy. See Lonbera-Canorlinga, 206 F.3d at 886 (“The State
Department indicates that it has historically enforced the Vienna Convention
itself, investigating reports of violations and apologizing to foreign
governnents and working with donmestic law enforcement to prevent future
viol ati ons when necessary.”).
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exclusionary rule pronotes “harnony in the interpretation of an
i nternational agreenent.”1
V. CONCLUSI ON
For the foregoing reasons,! the district court did not
err by denying Jinenez-Nava' s notion to suppress.

AFFI RMED.

10 Lonber a- Canorlinga, 206 F.3d at 888 (citing Restatement (Third) of
Foreign Relations § 325 cnt. d (“Treaties that lay down rules to be enforced by
the parties through their internal courts or administrative agencies should be
construed so as to achieve uniformty of result despite differences between
national |egal systens.”)); see also Chaparro-Al cantara, 2000 W. 1182450 at *4
(“We also note that to inpose judicially such a drastic renmedy, not inposed by
any other signatory to this convention, would pronote disharnony in the
interpretation of an international agreenent.”)(citing Restatenment (Third) of
Foreign Relations Law & 325 cnt. d (1987)).

1 Thi s anal ysis renders it unnecessary to construe the “wi thout del ay”

provision of the Article 36.
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