IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11294

IN THE MATTER OF: OGN PCS 1 | NG

GN PCS 2 INC, GN PCS 3 I NG

GN PCS 4 INC, GN PCS 5 | NG

GN PCS 6 INC, GN PCS 7 | NG

GN PCS 8 INC, GN PCS 9 I NG

GWN PCS 10 INC, GN PCS 11 | NG

GN PCS 12 INC, GN PCS 13 | NG

GWN PCS 14 | NC, GENERAL W RELESS | NC;
GW PCS | NC,

Debt or s,
ver sus

UNI TED STATES OF AMERI CA, on behal f of
FEDERAL COMMUNI CATI ONS COW SSI ON,

Appel | ant,

ver sus

IN THE MATTER OF: GAN PCS 1 | NG

GN PCS 2 INC, GN PCS 3 I NG

GN PCS 4 INC, GN PCS 5 | NG

GN PCS 6 INC, GN PCS 7 | NG

GN PCS 8 INC, GN PCS 9 I NG

GN PCS 10 INC, GN PCS 11 | NG

GN PCS 12 INC, GN PCS 13 | NG

GWN PCS 14 | NC, GENERAL W RELESS | NC;
GW PCS | NC,

Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Cct ober 20, 2000

Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

The Federal Communi cati ons Comm ssion (FCC), on behal f of the

Uni ted States, appeal s fromthe district court’s judgnent affirmng a



bankr upt cy reorgani zati on pl an for debtors General Wrel ess, Inc. (GN),
GWN PCS, Inc. (GN PCS), and GW PCS 1, GN PCS 2, GN' PCS 3, GN PCS
4, GN PCS 5, GN PCS 6, GN PCS 7, GWNW PCS 8, GW PCS 9, GN PCS 10,
GN PCS 11, GWN PCS 12, GN PCS 13, GN PCS 14 (the subsi di ary debtors),
(collectively, the Debtors). The reorgani zation pl an i ncl uded an or der
that the subsidiary debtor’s and GW PCS s obligation to pay $954
mllion to the FCC, evidenced by prom ssory notes signed by the
subsidiary debtors, as part of GW PCS s wi nning bids for fourteen
radi o- spectruml i censes at an FCC aucti on, was a constructive fraudul ent
transfer under 11 U. S.C. § 548. The bankruptcy court therefore avoi ded
approxi mately $894 m | lion of the $954 obligationtothe FCCand al | owed
t he subsidiary debtorstoretainthe licenses. The FCCnowappeal st he
avoi dance judgnent, arguing that its appeal of the avoi dance j udgnent
i s not equitably noot and t hat t he bankruptcy court i nproperly assuned
the FCC s regul atory authority and erred i n avoi ding $894 m | lion of the
obligation to the FCC. W affirm
Facts and Proceedi ngs Bel ow
In 1993, Congress passed several anendnents to the Federa

Communi cati ons Act (FCA), including section309(j). See Omi bus Budget
Reconci liation Act of 1993, Pub. L. No. 103-66, 8§ 6002(a), 107 Stat.
312, 387 (1993). Section 309(j) authorized the FCC to sell
el ectromagnetic | i censes for personal communi cations services (PCS) to
private conpani es by auction. Section 309(j) alsorequiredthe FCCto

desi gn auctions that “ensure that small businesses, rural tel ephone



conpani es, and busi nesses owned by nenbers of m nority groups and wonen
are given the opportunity to participateinthe provisionof spectrum
based services.” 47 U. S.C. 8 309(j)(4)(D; see 47 U.S.C. 8§
309(j)(3)(B). Tofurther thisdirective, the FCCreserved the Cand F-
bl ocks of the electromagnetic spectrunt for auction to small,
entrepreneurial conpanies referredto as “designated entities.” See 47
C.F.R § 24.709 (1995).

The C-bl ock aucti on began i n Decenber 1995 and ended on May 6,
1996. On Decenber 18, 1995, GWN nmade the initial paynent of
approximately $53 mllionto qualify GAN PCS, a subsidiary of GWN, to
bi d at the G bl ock auction.? At the concl usion of the C bl ock aucti on,
GW PCS was t he hi gh bidder for fourteen PCS1|icenses, covering areas
inSouthern Florida, Northern California, and Atl anta, Georgia. Seeln

re Applications of G PCS, Inc., 12 F.C.C. R 6441 § 2, 1997 W 159931

! The negahertz of radio frequency deternm nes the carrying
capacity of a bl ock of wirel ess spectrum and the FCC had di vi ded t he
el ectromagnetic spectrum allocated to PCS |icenses into “blocks”
designated as the A, B, C, D, E, and F-bl ocks. The A, B, and C bl ocks
consi st of 30 negahertz of spectrum while the D, E, and F-bl ocks of 10.
Anot her neasurenent, a “pop”, represents 1000 persons within the
geogr aphi c area covered by a particul ar Iicensing bl ock. Doll ars per
megahert z- pop, a generally accepted i ndustry neasurenent standard,
represents the anount paidfor alicense that would all owthe provision
of aparticular | evel of conmuni cati ons datato a particul ar nunber of
peopl e.

2 As part of the FCC s Cblock auction rules, bidders were
requiredtodeposit “qualifying anounts” inorder toparticipateinthe
auction. See47 C F.R 824.711(a)(1) (1995) (“Each eligi bl e bi dder for
i censes on frequency Bl ock Csubject to auction shall pay an upfront
paynment of $0. 015 per MHz per pop for t he maxi mumnunber of |icenses (in
ternms of MHz-pops) on whichit intends to bid pursuant to 8 1. 2106 of
this chapter and procedures specified by Public Notice.”).
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(Jan. 27, 1997). GW PCS s wi nni ng bi ds were each approxi mately five
per cent hi gher than t he next - hi ghest bi d and t ot al ed appr oxi matel y $1. 06
billion.® On May 22, 1996, GN PCSfiledlicense applicationforns for
the fourteen |icenses. See 47 C.F.R 8§ 24.707 (1995)4 On May 31,
1996, the FCCrel eased a public notice accepting GN PCS s applications
for the licenses and setting July 1, 1996 as the cut-off date for
partiesininterest tofile objections, pursuant to47 CF. R 8§ 24.830
(1995), to GWN PCSreceivingthelicenses. Seelnre Applications of
GN PCS, Inc., 12 F.CC R 6441 T 2, 1997 W 159931 (Jan. 27, 1997).
Two parties didobject, contendi ngthat GN PCS had vi ol ated t he forei gn
ownershiprestrictions, see47 U.S.C. 8§ 310(b), 47 C.F. R § 24.804(b)
(1995), and the rules against collusive bidding, see 47 CF. R 8§

1.2105(c) (1995)5 Seelnre Applications of GN PCS, Inc., 12F.CC. R

3 The C-block auction resulted in the awardi ng of 493 C- bl ock
| icenses to approxi mately 90 designated entities for atotal bid anmount
of approximately $10.2 billion.

4 47 CF.R 8§ 24.707 states as follows:

“Each wi nni ng bi dder will berequiredto submt along-
formapplication on FCC Form600, as nodified, within ten
(10) business days after being notified that it is the
w nni ng bidder. Applications on FCC Form 600 shall be
subm tted pursuant tothe procedures set forthin Subpart |
of this Part and 8 1. 2107 (c) and (d) of this Chapter and any

associ ated Public Noti ces. Only auction w nners (and
applicants seeking partitioned |icenses pursuant to
agreenents with auction w nners under 8 24.714) wll be

eligibleto file applications on FCC Form600 for initial
broadband PCS |icenses in the event of nutual exclusivity
bet ween applicants filing Form175. Wnni ng bi dders need not
conpl ete Schedule B to Form 600.”

° 47 CF.R 8 24.701 provides that the conpetitive bidding
procedures for broadband PCSincorporate “[t] he general conpetitive

4



6441 § 4, 1997 W. 159931 (Jan. 27, 1997). After investigatingthe bases
for the objections, the FCC concl uded that GAN' PCS di d not exceed t he
foreignowershiplimtations and that there was i nsufficient evi dence
tofindthat GN PCS had vi ol ated the FCC s rul es prohi biting coll usion
in the bidding process. See id. { 5.

On January 27, 1997, the FCC approved the granti ng of the fourteen
licenses for which GN PCS was the high bidder. See Wrel ess
Tel econmuni cati ons Bureau Announces G ant of Broadband Personal
Communi cat i ons Servi ces Entrepreneurs’ CBl ock Licenses to GN PCSInc.,
12 F.C. C R 1215, 1997 W. 28957 (Jan. 27, 1997). At GN’ s request, each
Iicensewas conditionally transferredto one of the fourteen subsidiary
debtors.® Seeid. at n.1. On February 3, 1997, GN paid t he second
hal f of t he down-paynent, $53 m | lion, for the |licenses on behal f of the
subsi diary debtors. On March 10, 1997, the fourteen subsi di ary debtors
executed notes to the FCC for anmpunts totaling approxi mately $954
mllion-the sumof the winning bids for the fourteenlicenses |essthe

ten percent i n down-paynents made by GNV. The notes were sent to the

bi ddi ng procedures found in 47 CFR Part 1, Subpart Q. . . unless
otherwi se provided in [47 CF. R Part 24, Subpart H .”

¢ Pursuant tothe FCCregul ations i ssued under 47 U.S.C. § 309(j),
W nni ng bi dders that were “snal | busi nesses” were requiredto pay only
10 percent of their wi nning bids incash; the renaining 90 percent coul d
be paidininstall nments over aten-year period at bel ownarket interest
rates. See 47 C.F.R 88 1.2110(e), 24.711(b) (1995). The transfer of
the |l i censes renai ned conti ngent on t he subsi di ary debtors signingthe
not es and t he deposi ti ng of the remai ni ng 5 percent of t he down- paynent;
however, upon t he executi on of the notes on March 10, 1997, the |l i censes
becane effective as of January 27, 1997.
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FCC by Federal Express on March 13, 1997 and were recei ved by the FCC
on March 14, 1997.

In early 1997, a significant nunber of GC-block |icensees,
experiencingdifficultiesinsecuringfinancing andfacingthe prospect
of early default ontheir installnment paynentstothe FCC, petitioned
the FCC for relief fromtheir licenses’ installnment paynents.’” In
February 1997, the FCCsuspended t he C bl ock i nstal | nent paynents and
comenced rul e- maki ng proceedi ngs to address t he probl ens faced by G
bl ock i censees. Foll ow ng si x nont hs of adm ni strative proceedi ngs,
the FCCi ssued an order on QOct ober 16, 1997, the Restructuring Order,
that provided Cblock |icensees with several options to ease their
financial difficulties, includingallowwngalicenseetoreturnall or

portions of a license to the FCC in exchange for significant debt

" These difficulties were generally limtedto the w nning bidders
at the C bl ock aucti on, because the wi nning bids at the A, B, D, E, and
F- bl ock aucti ons wer e consi derably | ower than the wi nni ng bi ds at t he
C- bl ock aucti on when neasured i n dol | ars per nmegahert z-pop, see supra
note 1. The average wi nni ng bid at the A and B-bl ock auctions heldin
March 1995 was $.50 per negahertz-pop. At the D, E, and F-Dblock
auctions concl uded i n January 1997, the average winning bid for the D
and E- bl ocks, in cash, was approxi mately $. 35 per negahert z- pop, and f or
t he F- bl ocks, which |i ke the G bl ock aucti on was reserved for qualified
entities and t hus subj ect to favorabl e ten-year financing, was $. 25 per
megahert z-pop. In contrast, the average wi nning bid at the C bl ock
auctionin May 1996 was consi derabl y hi gher per negahertz-pop. One of
the reasons proffered for the steep decline in the value of C bl ock
licenses after the May 1996 aucti on was t he FCC s deci sion to auction
the D, E, and F-bl ocks after the C bl ock auction was concl uded but
before the C-Dblock licenses were to be issued, thereby greatly
i ncreasi ng the vol une of |icenses soon to be avail abl e for purchase at
auction. For a general survey of the difficulties facing C bl ock
i censees, see Carolyn Hochstadter Dicker, PCS Licenses and the
“Specter” of Bankruptcy, 6 CowlLAw CoNsPECTUS 59 (1998).
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reduction. See In re Anendnent of the Conm ssion’s Rul es Regarding
| nstal | ment Paynent Fi nanci ng for Personal Communi cati ons Servi ces ( PCS)
Li censes, 12 F. C.C.R 16436, 1997 W. 643811 (Sept. 25, 1997). The FCC,
however, expressly rejected proposal s that woul d have al | owed | i censees
toretaintheir licenses without paying their wwnning bids in full,
because, inthe FCC s view, the C bl ock aucti on had been designedto
ensure that the licenses were to be allocated to users who coul d
denonstrate, throughtheir ability to pay the hi ghest price, that they
possessed t he nost hi ghly valued use for the licenses. Seeid. { 5.
In response to nunerous requests for reconsideration of the
Restructuring Order, the FCCaltered the Restructuring Order slightly
inMarch 1998 to allowlicensees greater flexibility in making their
deci sions regardi ng the options providedinthe Restructuring O der;
however, the basi c framework of the Restructuring Order was ret ai ned.
See I n re Anendnent of the Comm ssion’s Rul es Regardi ng | nstall nent
Paynment Fi nanci ng for Personal Communi cati ons Servi ces (PCS) Li censes,
13 F.C.C. R 8345, 1998 W. 130176 (Mar. 23, 1998).

The subsi di ary debtors di d not el ect to pursue one of the options
for relief presented by the FCCinthe Restructuring Order. |nstead,
on Cct ober 20, 1997, the subsidiary debtors fil ed vol untary bankruptcy
petitions under chapter 11 in the Northern District of Texas. On
Cctober 29, 1997, the subsidiary debtors initiated an adversary
proceedi ng agai nst the FCC, in part to avoid their paynent obligations

under the prom ssory notes executed in March 1997 on the basis that



t hose obligations constituted constructive fraudul ent transfers for
which the subsidiary debtors had received |ess than reasonably
equi val ent value, i.e., thelicenses wereworth | ess thanthe notes, and
had becone i nsol vent as aresult. On January 26, 1998, GN and GN PCS
alsofiledfor bankruptcy protection, and their chapter 11 cases were
consolidated with those of the fourteen subsidiary debtors. 1In an
anended conpl aint, GAN and GN PCS j oi ned the adversary proceedi ng
agai nst the FCC, seeking to avoid any obligation that they may have
incurred to pay the balance of the bid price to the FCC. The FCC
def ended agai nst the Debtors’ attenpt to avoid the obligations by
arguing, inter alia, that the value of the |icenses received by the
Debt or s shoul d be neasured as of the date the C bl ock aucti on cl osed,
May 8, 1996, and that the sixteen GN entities shoul d be col | apsed and
treated as asingleentity. Inaddition, the FCCmaintainedthat, if
t he bankruptcy court allowed the subsidiary debtors to retain the
i censes wi t hout payingthe bidprice, the FCC s regul atory authority
W Il be effectively usurpedthrough the bankruptcy proceedi ng and t he
terms of |icense ownership as set forth in FCC regul ations will be
i nproperly altered through bankruptcy.

After conducting atrial onthe adversary proceedi ng fromApril 13,
1998 t hrough April 17, 1998, t he bankruptcy court in a benchruling on
April 24, 1998 granted the relief sought by t he Debtors. The bankruptcy
court found that, although the val ue of the fourteen C bl ock |icenses

on the date the auction closed, May 8, 1996, was $1.06 billion, the



l'i censes’ val ue had declinedto $166 m | lion by January 27, 1997, 8t he
date the FCC conditionally granted the licenses to the subsidiary
debt ors who t hen becane obli gated t o pay t he remai ni ng bal ance of GA
PCS's bids.® |In addition, the bankruptcy court found that when the
subsi di ary debtors executed the notes, they held assets totaling $2
mllionplusthe fourteenlicenses valued at $166 mllionw th debts,
represented by the notes, of approximately $954 million, thereby
renderi ng t he subsi di ary debtors i nsol vent. The bankruptcy court al so
ruled that the GN corporations were all separate legal entities,

decliningtotreat themas one under the FCC s alter ego t heory?!®, and

8 The bankruptcy court found that the |icenses dropped in val ue
to between $132 million and $200 m | 1ion and appears to have sinply
split the difference in arriving at the $166 mllion figure.

® The bankruptcy court also determ ned that the val ue of the
I i censes di d not change bet ween January 27, 1997 and March 14, 1997; and
that therefore, whether the transfer of thelicenses fromthe FCCto the
subsi di ary becane effective on January 27, 1997-the date the | i censes
wer e awar ded-or on March 14, 1997-the date the notes securing the
obligation to pay the remaining $954 mllion were received by the
FCC-was of no nonent to the value of the |licenses for purposes of
avoi dance.

0 Wthregardtothis conclusion, the bankruptcy court stated as
follows in its oral ruling:

“The separate corporations, all being separate |egal
entities, shall not be consideredthe alter ego of the parent
debtor. The debtors perpetuated no sham or fraudul ent
transacti on on t he governnent. |ndeed, the debtors actedin

good faith, following all FCCregul ations and rules. The
governnent has not established the applicability of any
comon | aw alter ego theory.

The governnent contends, however, that federal case |aw
recogni zes si tuati ons when cor por at e f ormshoul d be i gnor ed,
if necessary, to preserve or protect sone public policy.



refused to set the date the auction cl osed, May 8, 1996, as the dateto
eval uate the transfer of the |icenses, because the bankruptcy court
reasoned that it was not until January 27, 1997 that the licenses were
i ssued by the FCC and t he transfer conpl eted. Thus, January 27, 1997
becane the date for determ ning avoidability of the notes. The
bankruptcy court thereforeruledthat theobligationincurredtothe FCC
above the actual value of the |icenses on January 27, 1997, or $894
mllion, was a constructive fraudul ent transfer, avoi dabl e under 11

u . S . c . § 5 4 8 t 1

As t he Court has found, thereis no evidence of afraud
or that the corporate structure was used as a sham GWN had
| egi ti mat e busi ness purposes for the use of the corporate
form whichthe FCCrecogni zed as common and approved. The
subsidiaries were not created to be a conduit or agent .

., but tobeoperatingentitiesintheir respective areas of
the country. This Court should, therefore, honor the
separate corporate entities.”

Bef or e t he bankruptcy court, the FCCsought to hol d GN responsi bl e for
the notes and bids under an alter ego theory. As GWN did not
participate in the actual bidding at the C bl ock auction and di d not
si gn any prom ssory notes, inthe absence of alter ego, GN i ncurred no
obl i gation towards t he unpai d bal ance of the bid price. The FCCdi d not
appeal the foregoing findingtothe district court and does not rai se
it before this Court.

1111 U S.C. 8§ 548, prior to being amended in 1998, stated as
fol | ows:

“(a) The trustee may avoi d any transfer of aninterest
of the debtor in property, or any obligationincurred by the
debtor, that was nmade or incurred on or within one year
beforethe date of thefiling of the petition, if the debtor
voluntarily or involuntarily-

(1) nade such transfer or incurred such
obligationw th actual intent to hinder, del ay, or
defraud any entity to which the debtor was or
becane, on or after the date that such transfer
was nmade or such obligation was incurred,
i ndebted; or

10



(2)(A) received less than a reasonably
equi val ent val ue i n exchange for such transfer or
obligation; and

(B) (i) was i nsol vent on the date that
such transfer was nade or such obligation

was incurred, or becane insolvent as a

result of such transfer or obligation;

(11) was engaged i n busi ness or a
transacti on, or was about to engage in
busi ness or a transaction, for which
any property remai ni ng wi th t he debt or
was an unreasonably smal | capital; or

(iti) intended to incur, or
bel i eved t hat t he debt or woul d i ncur,
debts that would be beyond the
debtor's ability to pay as such debts
mat ur ed.

(b) The trustee of a partnership debtor may avoi d any
transfer of an interest of the debtor in property, or any
obligationincurred by the debtor, that was nade or i ncurred
on or within one year before the date of the filing of the
petition, toageneral partner inthe debtor, if the debtor
was i nsolvent on the date such transfer was made or such
obligation was i ncurred, or becane i nsol vent as aresult of
such transfer or obligation.

(c) Except tothe extent that atransfer or obligation
voi dabl e under this sectionis voidabl e under section 544,
545, or 547 of this title, atransferee or obligee of such
a transfer or obligation that takes for val ue and i n good
faith has alienonor may retain any i nterest transferred
or may enforce any obligationincurred, as the case nay be,
tothe extent that such transferee or obligee gave valueto
the debtor in exchange for such transfer or obligation.

(d) (1) For the purposes of this section, atransfer is
made when such transfer is so perfected that a bona fide
pur chaser fromthe debt or agai nst whomappl i cable |l awpermts
such transfer to be perfected cannot acquire aninterest in
the property transferredthat is superior totheinterest in
such property of the transferee, but if suchtransfer i s not
so perfected before the commencenent of the case, such
transfer i s made i nmedi ately before the date of the filing
of the petition.

(2) In this section-

(A) ‘value’ neans property, or satisfaction
or securing of a present or antecedent debt of the
debtor, but does not include an unperforned
prom se to furni sh support to the debtor or to a

11



The bankruptcy court simlarly avoi ded GN PCS s obligationtothe FCC
reasoni ng that GNN PCS di d not i ncur any obligationto pay the renai nder
of the $1.06 billion auction pricefor thelicenses until the remaining
five percent down-paynent was nade, the formal application for the
i censes was subm tted, and the |l icenses were obtained after the FCC s
regul atory process and review. Therefore, the bankruptcy court
concl uded that GW PCS' s obligation to pay the remai nder of the bid
price was not incurred until January 27, 1997. The bankruptcy court
also rejected the FCC s argunent that non-paynent of the entire
obligationresultedincancellationof thelicenses. On June 4, 1998,

t he bankruptcy court entered judgnent on t he avoi dance cl ai nit?, reduci ng

relative of the debtor;

(B) a comodity broker, forward contract
mer chant, stockbroker, financial institution, or
securities clearing agency that recei ves a nmargi n
paynent, as definedin section 101(34), 741(5), or
761(15) of thistitle, or settlenent paynent, as
definedinsection 101(35) or 741(8) thistitle,
takes for value to the extent of such paynent;

(C a repo participant that receives a
mar gi n paynent, as definedin section 741(5) or
761(15) of thistitle, or settlenent paynent, as
defined in section 741(8) of this title, in
connection w th arepurchase agreenent, takes for
val ue to the extent of such paynent; and

(D) a swap participant that receives a
transfer in connectionw th aswap agreenent takes
for value to the extent of such transfer.” 11
US C 8§ 548 (1996).

2 I'nits final judgnent onthe avoi dance cl ai ns, t he bankruptcy
court ordered, in relevant part, that:
“l. theobligationsthat GN PCS, Inc. (“PCS’) incurredto
the United States, acting through the Federal
Commruni cat i ons Conm ssion (“FCC’), on May 8, 1996 are
not avoi ded because as of that date, PCS received
reasonably equival ent value in exchange for those

12



the remai ni ng paynent obligations for the fourteen |icenses from
approximately $954 mllionto $60 m | i on'3 which amount i s secured by
the licenses. The FCC then appeal ed the avoi dance order to the
district court, maintai ningthat the Debtors renai ned obligated for the

full face value of the notes and that the bankruptcy court erred in

obl i gati ons;

2. the obligationsthat GW PCS1, Inc., GN PCS 2, Inc.,
GN PCS3, Inc., GN PCS 4, Inc., GN PCS5, Inc., GN
PCS6, Inc., GN PCS 7, Inc., GWNW PCS 8, Inc., GW PCS
9, Inc., GWNW PCS 10, Inc., GN PCS 11, Inc., GN PCS
12, Inc., GN PCS 13, Inc., and GN PCS 14, Inc. (the
“Subsi di ary Debtors”) and PCSincurredto the United
States, acting through the FCC, on January 27, 1997 are
avoi ded pursuant to 11 U.S. C. 8 548(a)(2)(A) and (B) (i)
& (ii1), because the Subsi di ary Debt ors and PCS di d not
recei ve reasonabl y equi val ent val ue i n exchange for
these obligations, and on this date, the Subsidiary
Debtors and PCS were or becane insolvent and were
undercapital i zed for the contenpl at ed busi ness activity
they intended to pursue;

3. pursuant to 11 U. S. C. 8 548(c), the obligations of PCS
and the Subsidiary Debtors to the United States are
reduced to a $60 mllion, which amunt is the
di fference between t he val ue of the obligations as of
January 27, 1997 -- $166 mllion -- and the $106
mllion already paid on the obligations, and which
anount i s secured by the licenses issued by the FCCto
the Subsidiary Debtors.”

13 The $60 million figure represents the val ue of thelicenses on
January 27, 1997, $166 nmllion, less the two $53 m || i on down- paynents
made by GW.

14 As an al ternative renedy to avoi dance, the Debtors noved t he
bankruptcy court torescindthe notes. Avoi dance differs consi derably
fromresci ssion. Rescissionunw nds the transaction and restores the
status quo ante, whereas avoi dance all ows a debtor toretainthe benefit
of its bargain while rewiting the debtor’s obligations under that
bargain. The bankruptcy court declined to order a rescission of the
notes, see 11 U. S.C. 88 105 &550, as it woul d have required a reauction
of thefourteenlicenses, resultinginfurther delayinthe devel opnent
of licenses by smal| busi ness, incontraventionto Congress’s nmandate
in 8 309(j) of the FCA
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avoi di ng approxi mately $894 m | li on of the subsi di ary debtors’ and GN
PCS's obligation to the FCC °

Over the FCC s obj ection, the bankruptcy court proceeded to confirm
a pl an of reorgani zati on, which incorporated its prior ruling that
avoi ded $894 m | | i on of t he subsi di ary debtors’ and GN PCS s obl i gati on
to the FCC and enj oi ned the FCC fromtaki ng any action to revoke the
fourteen |licenses!. The reorgani zati on plan contai ned two possi bl e
out cones of the reorgani zation effort. The first option, | abeledthe
“Busi ness Alternative,” provided for the Debtors rai sing noney inthe
financial markets and continuing with their original plan to offer
Wi rel ess comuni cations services. Inthe event the Business Alternative
failed, the plan al so provided for a “Litigation Alternative,” under
whi ch the Debtors would return the fourteen |licenses to the FCC and

pursue litigation against the FCCto recover the $106 m |1ion down-

15 On appeal to the district court, the FCC presented four
argunents: (1) the subsidiary debtors and GN PCS had i ncurred a bi ndi ng
obligationto pay the bid price for the |licenses on May 8, 1996, the
date the auction cl osed; (2) permttingthe subsidiary debtorstoretain
the licenses without conplying fully wth the terns of the bid would
unlawful ly alter the terns for G bl ock | i cense ownershi p est abl i shed by
FCCregul ations; (3) the bankruptcy court erred i n extingui shing, rather
t han subordi nating, the FCC s cl ai mi n excess of $166 mi | lion; and (4)
t he bankruptcy court erredinits valuation of thelicenses on January
27, 1997 at $166 mllion. Not ably, the FCC did not appeal the
bankruptcy court’s determ nation that the debtor entities shoul d not be
col l apsed or treated as one entity under an alter ego theory.

' The confirmation order, in relevant part, states as foll ows:
“[lt is further] ORDERED that on and after the

Ef fective Date, the FCCshal | be and hereby i s enj oi ned from

t aki ng any acti on what soever agai nst the Debtors to revoke

their PCSI|icenses inconnectionwthanyclaim transaction

or occurrence which arose prior tothe Effective Date. . ..”
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paynment for the |icenses, which woul d then be distributed anong the
Debtors’ creditors. On Septenber 10, 1998, the bankruptcy court,
pursuant to 11 U. S. C. § 1129, entered an order confirm ng t he pl an of
reorgani zati on. Under the reorgani zation pl an, the subsi di ary debtors
and GN PCSwere obligatedto pay the FCC$60 nmi | lion at a si x-and- one-
hal f per cent rate of interest; this $60 m | 1ion obli gati on was secured
by the licenses. The bankruptcy court al so nodi fi ed the reorgani zati on
plan to preserve certainissues raisedinthe appeal of the avoi dance
judgnent.” Inshort, if areview ngcourt didnot affirmthe avoi dance
j udgnent and determ ned t hat t he bankruptcy court’s val uati on of the

| i censes was i ncorrect, the FCCwoul d recei ve an i ncreased secured cl ai m

7 I'nthe confirmati on order, the bankruptcy court provided t hat:

“[lt is further] ORDERED that in the event the
Avoi dance Judgnent is not finally affirned on appeal, andthe
appel | ate process results i n ajudgnent produci ng a cl ai mfor
the FCC in an anount in excess of $60 mllion, the FCC s
secured claim for purposes of the Plan and treatnent
t hereunder, shall beincreased from$60 nlliontothe |l esser
of (i) the anmount of the cl ai mproduced by the final judgnent
or (ii) the anount of the cl ai mproduced by t he average price
per pop bought at the FCCre-auction of CBlock |icensesin
March 1999 nmul ti plied by the nunber of the pops covered by
the Debtors’ licenses; and it is further

[] ORDERED that if the anmount of the FCC s clai mas
det erm ned on appeal is greater than the val ue establi shed
at the reauction, the FCC shall have an unsecured claim
agai nst the Debtors for the difference between t he anount
determ ned by the reauction and the anount determ ned on
appeal , payable on a pro rata basis fromthe Unsecured
Creditors’ Fund with all other Unsecured C ains.”

The reorgani zati on pl an di d not provi de for an unsecured cl ai mfor the
FCC, but didestablishacreditors’ fund of $18 mI1lion for the paynent
of all unsecured clains inthe event that the avoi dance judgnent was
reversed or nodi fi ed on appeal, thus keepi ng avail able funds if the FCC
becane entitled to an unsecured claim
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equal tothelesser of (1) the anount determ ned by final judgnent, or
(2) the average price produced at the FCC s reauction of GC-block
l'i censes schedul ed for March 19998 |f the anpbunt of the FCC s claim
det er m ned on appeal was greater thanthe price at the reauction, the
FCC s cl ai mwoul d be bi furcated under 11 U. S.C. 88 502 & 506, withthe
FCCreceiving an addi ti onal unsecured cl ai mfor the difference between
t he anmobunt determ ned at the reauction and the anount determ ned on
appeal , payabl e out of the creditors’ fund (see note 17, supra) onapro
rata basis with other unsecured creditors. |In preserving the FCC s
appel late rights, the bankruptcy court sought to provide a fair and
equi tabl e neans for the FCCto protect its interest in the |licenses
W t hout unduly hindering the Business Alternative and the Debtors’
ability to finance and inplenent the reorgani zati on pl an.

The FCC appeal ed the confirmation order tothe district court. The

district court, having appel | ate jurisdictionunder 28 U.S.C. § 158(a) ?°,

8 The reauction began on March 23, 1999 and concl uded on Apri
20, 1999. The average bid price per pop of a C bl ock |i cense bought at
t he reauction was $3.88. As the subsi diary debtors’ 14 1icenses cover
approximately 17.9 mllion pops, the anount of the cl ai mproduced by t he
average price per pop bought at the FCC reauction of the C- bl ock
Iicenses nultipliedbythe nunber of the pops covered by t he subsi di ary
debtors’ licenses would total approximtely $69, 452, 000.

1928 U.S.C. 8§ 158(a) provides as foll ows:
“(a) The district courts of the United States shal
have jurisdiction to hear appeal s[]
(1) fromfinal judgnents, orders, and decrees;
(2) frominterlocutory orders and decrees i ssued
under section 1121(d) of title 11 increasing or
reducingthetinme periodsreferredtoinsection 1121
of such title; and
(3) with leave of the court, from other
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consol i dated t he FCC s appeal of the confirmati on order andits appeal
of the avoi dance judgnent. The FCC al so sought a stay of both the
adversary judgnent and t he confirmati on order of the bankruptcy court.
The district court entered atenporary stay on Septenber 10, 1998, whi ch
expired by its terns on Septenber 30, 1998. On Sept enber 30, 1998, the
t hen- Chi ef Judge of this Court i ssued astay “to preserve the status quo
and jurisdictionuntil . . . this court ha[s] an appropri ate opportunity
t o det erm ne whet her to stay t he Avoi dance Deci si on and t he Confirmation
Deci sionuntil appeal stherefromarefinallyresolved.” Inre United
States, No. 98-11123 (5th Gr. Sept. 30, 1998) (unpublished). This stay
was |ifted by this Court on Cctober 7, 1998. Inre United States, No.
98-11123 (5th Gr. Cct. 7, 1998) (per curiam (unpublished). No further
stay was secured by the FCC

Wil e the FCC s consol i dated appeal s renai ned pending in the
district court, the Debtors proceeded, in the absence of a stay, to
performsone of the transactions set forthinthe Business Alternati ve.
On Cctober 29, 1998, the Debtors noved to dismss the entirety of the
FCC s appeal of the confirmation order and partially dismss the FCC s

appeal of the avoi dance judgnent, because t he reorgani zati on pl an had

interlocutory orders and decrees;
and, with | eave of the court, frominterl ocutory orders and
decrees, of bankruptcy judges entered in cases and
proceedi ngs referred to t he bankruptcy j udges under section
157 of thistitle. An appeal under this subsection shall be
taken only tothe district court for the judicial district
in which the bankruptcy judge is serving.”
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been substanti al | y consummat ed. 2° The FCC opposed t he noti on to di sm ss
its appeal, and when the district court had not ruled on the FCC s
appeal s nearly ten nonths | ater, the Debtors sought awit of nmandanus
fromthis Court directingthedistrict court toissue adecision. The
mandanus petition was deni ed whenthe district court indicatedthat it

woul d rul e by Sept enber 30, 1999. Inre GN¥ PCS1, Inc., No. 99-10923

20 The Debtors listed the follow ng financial transaction as
having been conducted: (1) equity investors having provided
approximately $5.1 mllion in funding to the Debtors; (2) equity
i nvestors havi ng signed notes with a face val ue of approxinately $5.1
mllion payabl e to the Debtors and t he Debt ors havi ng drawn upon $4. 4
mllion of these funds; (3) Lucent Technol ogi es having funded $30
mllionto the Debtors; (4) a $28 m|lion paynent by the Debtors to
Hyundai Electronics of Anmerica; (5 the Debtors’ funding their
contenpl ated professional fees; (6) the retention of Prudenti al
Securities, Inc., as a financial advisor and | ead nanager of the
Debt ors’ highyielddebt offering, includinga $150, 000 non-refundabl e
retainer paid to Prudential; (7) paying an initial distributionto
unsecured creditors hol ding all owed cl ai ns; (8) payingthe majority of
t he Debtors’ remai ni ng adm ni strati ve expenses; (9) the Debtors’ issuing
$5mllioninpreferred stock; (10) the subsidiary debtors signi ng new
notes and security agreenents in favor of the FCC, (11) the Debtors’
paynment to the FCC of the first installnment on the I|icenses,
approximately $2 mllion; (12) paynent of the Debtors’ regul ar operati ng
expenses, including payroll, payroll taxes, property and equi pnent | ease
paynents, and ot her normal operating busi ness expenses; (13) a $1.6
m |l lion paynment fromto the Debtors to Lucent Technol ogi es i n conm t nent
feesoncredit facilities provided by Lucent; (14) the Debtors’ entering
into binding contracts by executing purchase orders to acquire $3
mllion of fast start services to desi gn and construct their w rel ess
network; (15) the Debtors, withthe assi stance of Lucent Technol ogi es,
havi ng begun i npl enent ati on of t he desi gn pl ans for their network and
t he purchase of sophisticated equi pnent for use therein; (16) the
enpl oynent of Arthur Andersonto performaudit services for the years
1997 and 1998; (17) the Debtors having incurred ot her post-consunmati on
fees in excess of $150,000 i n connection with the preparation of the
of fering nenorandum and (18) thefiling of UCC- 1 financial statenents
Wi ththe Secretary of State of Texas on behal f of Lucent Technol ogi es.
Before the district court, the FCC did not dispute that these
transacti ons had occurred.
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(5th Gr. Aug. 25, 1999) (unpublished).

On Septenber 27, 1999, the district court issued a decision,
concl udi ng t hat t he Debtors had substantially consumrat ed t he pl an of
reor gani zati on under the Business Alternative? and di sm ssing as
equi tably noot the FCC s appeal of the confirmation order and part of
t he FCC s appeal fromthe avoi dance judgnent. See United States v. GN
PCS1, Inc., 245B.R 59, 64 (N.D. Tex. 1999). Wthout identifyingthe
portions of the avoi dance appeal that renai ned beforeit, thedistrict
court heldsinply that “the court denies the United States’ renai ni ng
clains withrespect tothe Avoi dance Judgnent.” |d. On Septenber 30,
1999, the district court entered judgnment “in accordance with the
court’ s order of Septenber 27, 1999", affirm ng the bankruptcy court’s
orders.?? The FCC tinely appealed to this Court.

Di scussi on

The FCCasserts that thedistrict court erredinthree respects:

(1) dism ssing portions of its appeal under the doctrine of equitable

nmoot ness; (2) affirm ng the bankruptcy court’s avoi dance j udgnent,

22 In fact, the bankruptcy court had closed the Debtors’
bankruptcy estates in July 1999, finding themto have been fully
adm ni st er ed.

22 The Debtors had cross-appeal ed the confirmati on order to the
district court, arguing that the bankruptcy court’s requiring the
Debtors to reserve funds when the FCC s cl ai mwas disall owed and
determ ning that the FCC had an inpaired claimdue solely to the
pendency of the appeal of the avoi dance j udgnent were erroneous. See
id. at 64-65. The district court deniedthe Debtors’ clains, seeid.
at 65, and t he Debt ors do not renewthese contenti ons on appeal tothis
Court.
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despite its effect on the regulatory authority of the FCC over the
licenses; and (3) affirm ng the bankruptcy court’s decision that the
subsi di ary debtors’ and GN PCS s obligationtothe FCCwas an avoi dabl e
transfer. Wew |l first address equitabl e nootness andthenturntothe
FCC s remai ning argunents that are not equitably noot.
I Equi t abl e Moot ness

At the outset, the parties disagree as to the standard of revi ew
this Court shoul d appl y when exam ning adistrict court’s di sm ssal of
an appeal as equitably noot. The FCC argues that, although the fact
findings by the district court should be accepted unless clearly
erroneous, the ultimate decision that an appeal is equitably nopot
remains al egal determ nationto bereviewed de novo. Conversely, the
Debt ors contend t hat we shoul d reviewthe district court’s di smssal of
t he FCC s appeal for abuse of discretion-the standard enpl oyed by t he
Thirdand D.C. Crcuits. Inre Continental Airlines, 91 F. 3d 553, 560
(3d Cir. 1996) (en banc); Inre AOV Indus., Inc., 792 F. 2d 1140, 1148
(D.C. Cr. 1986). InlInre Berryman Products, Inc., 159 F. 3d 941 (5th
Cir. 1998), we affirnmed the district court’s dism ssing as noot a
chal l enge to the confirmati on of areorgani zati on pl an of a chapter 11
debtor. See id. at 946. W prefaced our discussion of whether the
chal | enge was noot with the fol |l owi ng st atenent regardi ng our standard
of review “In the bankruptcy appel |l ate process, we performthe sane
function as did the district court: Fact findings of the bankruptcy

court arerevi ewed under aclearly erroneous standard and i ssues of | aw
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are reviewed de novo.” Id. at 943 (footnote omtted); see |l nre Manges,

29 F. 3d 1034, 1038-44 (5th G r. 1994) (undertaki ng an i ndependent revi ew
of the district court’s dismssal of the debtors’ appeal of the
confirmation order).? Accordingly, we agree with the FCC and wi ||

enploy this standard in reviewng the district court’s ruling on
equi tabl e nootness in the case sub judice as well.

Equi t abl e noot ness “is not an Article lll inquiry as to whether a
live controversy is presented; rather, it is a recognition by the
appel l ate courts that thereis a point beyond whi ch t hey cannot order
fundanent al changes i n reorgani zation actions.” Inre Manges, 29 F. 3d
at 1038-39 (citationomtted). “Consequently, areview ng court may
decline to consider the nmerits of a confirmation order when there has
been substanti al consummati on of the pl an such that effective judici al
relief is nolonger avail abl e—even t hough there may still be a vi abl e
di spute between the parties on appeal.” Id. at 1039 (citations
omtted). When eval uati ng whet her an appeal of areorgani zation pl an
i nabankruptcy caseis noot, this Court exam nes whether (1) a stay has
been obt ai ned, (2) the pl an has been substanti al |y consumat ed, and (3)
the relief requested would affect either the rights of parties not

before the court or the success of the plan. See Inre U S. Brass

22 The Second and Eleventh Circuits have al so adopted this
standard. SeelInre Burger Boys, Inc., 94 F. 3d 755, 759 (2d G r. 1996);
Inre Cub Assoc., 956 F. 2d 1065, 1069 (11th Cr. 1992). See also In
re Western Pac. Airlines, Inc., 181 F. 3d 1191, 1194 (10th G r. 1999);
In re Filtercorp, Inc., 163 F.3d 570, 576 (9th Gr. 1998) (both
revi ew ng noot ness de novo).
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Corp., 169 F. 3d 957, 959 (5th G r. 1999) (citing Inre Berryman Prods.,

159 F. 3d at 944; Inre Manges, 29 F. 3d at 1039).2* W consider eachin

turn.

A Failure to Qhtain a Stay

The first questioninanootness inquiryis whether the FCCsecured
a stay to prevent execution of the reorganization plan. “[ T] he

requi renent of a stay encapsul at es t he fundanent al bankr uptcy policy of
reliance on the finality of confirmation orders by the bankruptcy
court.” InreBerryman Prods., 159 F. 3d at 944 (footnote and citati ons

omtted).? Al thoughthe FCCsecured atenporary stay fromthe di stri ct

24 As we stated in Manges:
““The test for nootness reflects a court’s concern for
striking the proper balance between the equitable
considerations of finality and good faith reliance on a
j udgnent and t he conpetinginterests that underlietheright
of a party to seek revi ew of a bankruptcy order adversely
affectinghim’” Inre Manges, 29 F. 3d at 1039 (quoting In
re Club Assoc., 956 F.2d at 1069).
The El eventh G rcuit consi ders an addi ti onal factor—-whether therelief
sought woul d affect the reenergence of the debtor as a revitalized
entity. See Inre Club Assoc., 956 F.2d at 1069 n. 11.

2 The Seventh Circuit has explained that:

“The significance of an application for astay liesinthe
opportunity it affordstoholdthingsinstasis, toprevent
reliance upon the plan of reorgani zati on whil e t he appeal
proceeds. A stay not sought, and a stay sought and deni ed,
lead equally to the inplenentation of the plan of
reorgani zation. Andit istherelianceinterests engendered
by the plan, coupled wth the difficulty of reversing
critical transactions, that counsels against attenpts to
unwi nd t hi ngs on appeal . Every increnental risk of revision
of appeal puts a cl oud over the pl an of reorgani zati on, and
derivatively over the assets of thereorganizedfirm” In
re UNRIndus., 20 F.3d 766, 769-70 (7th Cr. 1994) (quoted
inln re Manges, 29 F.3d at 1040).
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court on Septenber 10, 1998 and fromt hi s Court on Sept enber 30, 1998,
the stay was lifted on Qctober 7, 1998 and no further stays were
ef f ect uat ed.

The FCC argues that “third parties are well aware of the
governnent’s position that |icensees such as GN are not entitledto
retainlicenses without payingthe full anmount of the wi nni ng aucti on
bid. Investors’ know edge of that position, as well as t he pendency of
this appeal, appears to have had the sane effect as a stay.” This
contention, however, has no bearing on whet her a stay has or has not
been obt ai ned; rather, this point instructs our determ nati on of whet her
t he reorgani zation plan has been substantially consumuated and t he
ef fect on parties not beforethe court—the secondandthird factorsin
our equitable nootness anal ysi s—and cannot serve as a proxy for a
judicial stay of the reorgani zation plan. Inthe absence of a stay, the
reorgani zati on pl an becane effecti ve and has been i npl enent ed si nce
Cctober 7, 1997. This factor thereforemlitates in favor of di sm ssal
f or noot ness.

B. Subst antial Consummati on of the Reorgani zation Plan

The second considerationinthe nootness inquiry is whether the
reorgani zati on pl an has been substanti al | y consummat ed. W have adopt ed
the “*substantial consunmation’ yardstick because it inforns our
judgnent as to when finality concerns and the reliance interests of
third parties upon the plan as ef f ect uat ed have becone paranount to a

resol uti on of the di spute between the parties on appeal.” |nre Manges,
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29 F.3d at 1041 (citations omtted). Accordingto1ll U S.C. §1101(2):

“‘“[S]lubstantial consummation’ neans-—

(A) transfer of all or substantially all of the property

proposed by the plan to be transferred,

(B) assunption by the debtor or by the successor to the

debt or under the plan of the business or of the managenent

of all or substantially all of the property dealt with by the

pl an; and

(C commencenent of distribution under the plan.”

The FCC and t he Debt or s di sput e whet her t he reorgani zati on pl an has
been substantially consunmmat ed. The Debtors reiterate on appeal the
numer ous transactions conpleted following the confirmation of the
reorgani zati on pl an, see supra note 20, that persuaded the district
court to “conclude[] that the reorganization plan ha[d] been
substantially consummat ed because substantially all of the property
proposed by the planto be transferred has been transferred, Debtors are
managi ng substantially all of the property dealt with by the plan, and
di stribution under the plan has conmenced.” GWN PCS1, Inc., 245B. R
at 63. Al though the FCCdoes not contest that these transacti ons have
occurred, the FCCnai ntai ns that they do not satisfy the “substantially
consumat ed” standard for three reasons: (1) only “insiders”, i.e., plan
participants, have provided funding for the Debtors in the
reorgani zati on and have been pai d funds i nthe reorgani zati on and t hus
| ack a good faith expectation that the FCC s appeal would not be
successful; (2) the Debtors have not obtained the $250 million in
financing set forthinthe reorgani zati on pl an and t hus have been unabl e

to create a wireless communi cations systenm and (3) the “Litigation

Alternative” inthe reorgani zation pl an contenpl ated ongoing litigation
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bet ween t he FCC and t he Debt ors, thereby not maki ng return of |icenses
to the FCC and consummati on of the pl an nutual |y excl usive. W di sagree
with the FCC and conclude that the reorganization plan has been
substantially consunmat ed.

First, the FCC s argunent that only “insiders” have provided
financing to t he Debt ors and have recei ved paynents fromt he Debt ors and
thereforelack good faithreliance onthereorgani zation plan, evenif
true, has never been a consideration in determ ning whether a
reorgani zati on has been substantially consunmated. See In re
Continental Airlines, 91 F. 3d at 565 (“Wii |l e we agree that reliance of
the I nvestors and others on the unstayed Confirmation Order is of
central inportance to our [equitabl e nootness] analysis, tofocus onthe
‘reasonabl eness’ of that reliance, at |east as neasured by the
I'i keli hood of reversal on appeal, is necessarily acircular enterprise
and thereforeof littlewutility. . . . Qur inquiry shoul d not be about
t he ‘ reasonabl eness’ of the I nvestors’ reliance or the probability of
ei ther party succeedi ng on appeal.”); cf. Inre Sullivan Cent. Pl aza,
1, Ltd., 914 F. 2d 731, 734-35 (5th G r. 1990) (refusingto consider the
all eged | ack of good faith by a purchaser of debtor property in
det er mi ni ng whet her an appeal was noot under 11 U.S.C. § 363(m)). %
Moreover, it would be natural for many, if not a magjority, of the

transactions set forth in a reorganization plan to involve the

26 This is not to deny the rel evance of such matters to the issue
of whether or not a stay should be granted in the first place.
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participants of the chapter 11 proceedi ngs. Therefore, this argunent
fails.

Second, the FCC contends that the Debtors have yet to obtain all
t he fi nanci ng requi red under t he reorgani zati on pl an and have nei t her
construct ed nor made oper abl e a personal comruni cati ons system The
Debt ors respond t hat, al t hough additional financingisrequiredfor the
conpl etion of the personal conmuni cati ons system the effectiveness of
t he reorgani zati on pl an does not necessarily depend on obt ai ni ng such
fi nanci ng. We agree. Qur standard requires only “substanti al

consummati on,” not absol ute or conpl ete consummati on. The Debtors’
failure to acquire full financing does not take away from the
transactions t hat have been conpl et ed, see supra note 20. Accordingly,
this argunent does not mandate a conclusion that substanti al
consunmat i on has not been achi eved.

Third, the FCCrmai ntai ns that, despite the transactions that have
occurred, the contenplation of thereturnof thelicensestothe FCCin
the Litigation Alternative precludes a finding of substantial
consummati on. As the Debtors point out, however, no steps have been
takentowards the Litigation Alternative; instead, it has been eschewed
in favor of the Business Alternative wth a nunber of transactions
havi ng been conpl eted i n furtherance of the Busi ness Alternative. Mre
i nportantly, the reorganization plan’s provision of the Litigation

Alternative bears nore upon the effect of all owi ng the FCC s appeal to

be considered onthird parties, not on whet her the reorgani zati on pl an,
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as i npl enent ed t hrough t he Busi ness Al ternative, has been substantially
consummat ed. Therefore, we agree wth the Debtors and the district
court? that substantial consunmati on has been achi eved; therefore, this
factor weighs in favor of dism ssal.

C. Effect on Parties Not Before the Court

The final questioninthe nootness inquiry involves whether the
requested relief would affect therights of parties not before the court
or the success of the reorgani zation plan. Seelnre Berrynman Prods.,
Inc., 159 F.3d at 945-46. As we stated in Manges, “‘[s]ubstanti al
consunmat i on of a reorgani zation planis a nonentous event, but it does
not necessarily nmake it i npossible or i nequitabl e for an appel | ate court

togrant effectiverelief.”” Inre Manges, 29 F. 3d at 1042-43 (quoti ng

2l On this point, the district court ruled as foll ows:

“Although the United States agrees that these
transacti ons have taken pl ace, it does not believe that they
constitute substantial consummati on. The court di sagrees.
Upon revi ewof the pleadings filedandthe appell ate record,
the court concl udes that the reorgani zati on pl an has been
substanti al | y consunmat ed because substantially all of the
property proposed by the plan to be transferred has been
transferred, [the] Debtors are managi ng substantially all of
the property dealt with by the plan, and di stri buti on under
the plan has commenced. The United States al so di sputes
subst anti al consummati on because the Litigation Alternative
exists as a part of the confirnmed reorgani zation pl an.
Agai n, the court di sagrees. As discussed above, the court
concl udes that substanti al consunmati on of t he pl an, by way
of the Business Alternative, has already taken place
irrespective of the possibility of inplenentation of the
Litigation Alternative whereby the | i censes woul d be ret urned
tothe FCC, andlitigationfor the benefit of thecreditors
and equity would be initiated to attenpt to recover the
paynents made by [the] Debtors tothe FCC. Accordingly, the
second factor al so wei ghs infavor of dismssal of the appeal
as noot.” GW PCS 1, Inc., 245 B.R at 63-64.
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I n re Chat eaugay Corp., 10 F.3d 944, 952 (2d Cr. 1993)) (alterationin
original). Here, we nust eval uate the transacti ons t hat have occurred
under t he reorgani zati on pl an agai nst t he backdrop of the relief sought
by t he FCC-r ei nst at ement of the full $954 obl i gati on under t he notes and
bid price and the increased risk of revocation of the |icenses for
failuretosatisfy theincreased obligation. Despitetheinclusion of
the Litigation Alternative in the reorgani zation plan, it remains
obvi ous that saddling the subsidiary debtors with an additi onal $894
mllion obligation would have a detrinental affect on the post-
bankruptcy i nvestors and entities and on the success of the Busi ness
Alternative, which was the route preferred by the majority of the
bankruptcy participants inresolvingthe Debtors’ chapter 11 petition.
In sum it appears quite unlikely that we could place the Debtors’
estates or the third parties back into the status quo as it existed
bef ore t he avoi dance judgnent i f we were to unravel thisinportant and
fundanent al aspect of the reorgani zation planat thistine. Therefore,
we concl ude that this factor al so wei ghs heavily in favor of nootingthe

FCC s appeal . 28

2 |nits considerationof thisfactor, thedistrict court stated
as follows:

“[T] he court must determ ne whet her the granting of
relief onappeal would affect therights of third parties not
before the court or the success of the plan. Upon revi ew of
the pleadings filed and the appellate record, the court
concl udes that the granting of therelief whichthe United
St ates seeks on appeal would affect the rights of third
parties not before the court and t he success of the plan.
The various i nvestors and entities which have consunmat ed
transactions with Debtors sincethe entry of the Confirmation
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D. Appl i cation of Equitable Motness to the FCC s Argunents

As all three factors weigh in favor of the district court’s
di sm ssal of part of the FCC s appeal, we hold that the district court
properly granted the Debtors’ notionto dismss. Having concl uded t hat
equi t abl e noot ness applies, we nowturntowhat it appliesto. Asthe
FCC properly concedes that its challenge to the authority of the
bankruptcy court topermt the subsidiary debtorstoretainthelicenses
and the subsidiary debtors and GN PCS to avoid $894 million of the
subsidi ary debtors’ and GN PCS s obligationto pay thefull bidprice
for thelicenses, does not anbunt to a contention that the bankruptcy
court actually |l acked jurisdiction, as such, to enter any portion or

portions of the conplained of orders,? we hold this challenge is

Order, and the confirmation plan itself, would be
detrinentally affected if [the] Debtors were suddenly
obligated to the FCC for an additional $900 m|lion. The
thirdfactor, therefore, weighs infavor of dismssal of the
appeal as npot.” GW PCS 1, Inc., 245 B.R at 64.

2% The bankruptcy court’s enjoining the FCC fromrevoking the
i censes and avoi ding the majority of the obligations under the notes
was Withinitsjurisdictionto preserve property of the estate, see 11
U S. C 8§ 541, and further the reorgani zation plan. |In addition, 11
US C 8 106 renders the United States and the FCC subject to the
bankruptcy proceedings. Section 106 states as foll ows:
“(a) Notw thstanding an assertion of sovereign i munity,
sovereignimunity is abrogated as to a governnental unit to
the extent set forth in this section with respect to the
fol | ow ng:
(1) Sections 105, 106, 107, 108, 303, 346, 362,
363, 364, 365, 366, 502, 503, 505, 506, 510, 522, 5283,
524, 525, 542, 543, 544, 545, 546, 547, 548, 549, 550,
551, 552, 553, 722, 724, 726, 728, 744, 749, 764, 901,
922, 926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146,
1201, 1203, 1205, 1206, 1227, 1231, 1301, 1303, 1305,
and 1327 of this title.
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equitably noot. Although the bankruptcy court possibly erred in
permtting avoi dance and enj oi ni ng t he FCCfromrevoki ng t he subsi di ary

debtors’ licenses for failing toremt the full bid price, thereby

(2) The court nmay hear and determ ne any issue
arising with respect to the application of such
sections to governnental units.

(3) The court may issue agai nst a governnent al
unit an order, process, or judgnent under such sections
or the Federal Rul es of Bankruptcy Procedure, including
an order or judgnent awar di ng a noney recovery, but not
i ncl udi ng an award of punitive danages. Such order or
judgnent for costs or fees under this title or the
Federal Rules of Bankruptcy Procedure agai nst any

governnental wunit shall be consistent with the
provisions and | i mtations of section 2412(d)(2)(A) of
title 28.

(4) The enforcenent of any such order, process, or

j udgnent agai nst any governnental wunit shall be

consistent wth appropriate nonbankruptcy |aw

appl i cabl e t o such governnental unit and, inthe case

of a noney j udgnent agai nst the United States, shall be

paid as if it is a judgnent rendered by a district

court of the United States.

(5 Nothing in this section shall create any
substantive claimfor relief or cause of action not

ot herwi se exi sting under thistitle, the Federal Rul es

of Bankruptcy Procedure, or nonbankruptcy | aw.

(b) Agovernnental unit that has fil ed a proof of claim
inthe caseis deenedto have wai ved sovereignimunity with
respect to a claimagai nst such governnental unit that is
property of the estate and that arose out of the sane
transaction or occurrence out of which the clai mof such
governnental unit arose.

(c) Notwi thstandi ng any asserti on of sovereignimmnity
by a governnental unit, there shall be offset agai nst a claim
or interest of a governnental unit any cl ai magai nst such
governnental unit that is property of theestate.” 11 U S C
§ 106.

Moreover, 28 U . S.C. 8 1334(b), which provides district courts with
jurisdiction over all civil proceedings arising under title 11, or
arisinginor relatedtocases filedunder title 11, “[ n]otw t hstandi ng
any Act of Congress that confers exclusive jurisdictiononacourt or
courts other thanthe district courts,” and 28 U.S. C. § 157 grant the
bankruptcy court jurisdictionto consider the Debtors’ avoi dance cl ai ns.
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taking onto itself a quasi-regulatory function held by the FCC, the
FCC s chal | enge on t hi s poi nt and request that t he avoi dance j udgnent,
inits entirety, and the enjoi nnent order, be reversed are barred by
equi t abl e noot ness.

The Second Circuit’'s decision, In re NextWave Personal
Commruni cations, Inc., 200 F. 3d 43 (2d Gr. 1999) (per curiam, cert.
deni ed, No. 99-1980 (U. S. Cct. 10, 2000), al t hough casti ng doubt onthe
merits of the bankruptcy court’s assum ng a quasi -regul atory rol e, does
not di ssuade us fromruling that the FCC s challenge onthis issueis
equi tably noot. Next\Wave Personal Communi cations, I nc. (NextWave), |ike
GW PCS, was t he hi gh bi dder for C bl ock Iicenses at the FCC s 1995- 96
C bl ock auction. Seeid. at 46. Simlar tonearly all w nning bidders
for G block Iicenses, Next\Wave experienced financial difficulties and
on June 8, 1998 “filed a Chapter 11 petition andinstituted an adversary
proceedi ng against the FCC that sought to avoid the conpany’s
obligationsresulting fromits acquisitionof the Licenses.” |d. at 48.
The bankruptcy court granted NextWave's relief in the adversary
proceedi ng, findingthat the transactioninwhichit had acquiredthe
I i censes was a fraudul ent transfer subject to avoi dance. Seeid. at 50.
Accordi ngly, the bankruptcy court reduced Next Wave’ s obligationtothe

FCCfrom$4.74 billionto $1.02billion.3% Seeid. The Second Circuit

3 As in the present case, the bankruptcy court valued the
Ii censes as of the date t he notes securi ng Next Wave’ s obl i gati on were
execut ed, not on the cl osing date of the C bl ock auction. Seeid. at
49-50. The bankruptcy court also credited NextWave with its $474
mllionindown-paynents, |eaving approximately $549 m|lion i n payment
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reversed t he bankruptcy court’ s avoi dance j udgnent, concl udi ng t hat t he
bankruptcy court inproperly “exercised the FCC s radio-licensing
function.” 1d. at 55. In contrast to the present case where the
district court dism ssedthis claimby the FCCas equitably noot, the
district court i n Next\Wave had “affirned [t he avoi dance j udgnent] for
substantially the reasons stated by t he bankruptcy court.“ 1d. at 50
(citing In re NextWave Personal Conmmunications, Inc., 241 B.R 311
(S.D.N Y. 1999)). Thedistrict court i n Next\Wve did not findthe FCC s
appeal to be equitably noot, nor didthe Second C rcuit consider that
issue. Infact, the FCC had successfully obtained a stay i n Next Wave
and Next Wave di d not have a confirned reorgani zati on pl an t o consunmat e.
Accordi ngl y, noot ness was not at i ssue. Therefore, although the Second
Circuit’s decisionsupports the FCC s substantive nerits argunent, it
does not prevent the FCC s chal | enge on thi s issue frombei ng equitably
noot . 3!

The reor gani zati on order, however, preserved certain challengesto
t he valuation of the licenses and the amobunt of a the FCC s claim
agai nst the Debtors. In light of the results of the March 1999

reauction of C-block licenses, see supra note 18, the renedy now

left to be nade to the FCC. See id. at 50.

31 I ndeed, if the issue were not equitably noot, we m ght agree
with the Second Circuit and reverse t he bankruptcy court’ s avoi dance
j udgnent. However, that is not the case before us, and we need not and
do not decide the matter. W observe that no party has urged before us
the applicability, or otherwise, of 11 U. S.C. §8 362(b)(4), or indeed
even cited that section to us.
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availabletothe FCCis necessarily limtedto an unsecured cl ai mfor
any anount the FCC s claimis determ ned on appeal to be in excess of
t he average wi nni ng bid at t he March 1999 C- bl ock reaucti on, see supra
notes 17 and 18. At oral argunent, counsel for the Debtors conceded
that the reorgani zation plan preserved two grounds for the FCC to
appeal : (1) the valuation of the licenses as of January 27, 1997; and
(2) when the subsidiary debtors’ and G PCS s obligationto the FCC
arose. These challenges can not result in the revocation of the
i censes, but rather only inthe recoupnent of nore noney by t he FCC as
an unsecured claim W now turn to the FCC s contention that the
bankruptcy court erred in avoiding $894 million of the subsidiary
debtors’ and GW PCS s obligationtothe FCC, keepingin mndthat the
avoi dance j udgnent cannot nowbe vacat ed and t he onl y renedy avai | abl e
tothe FCCis an unsecured cl ai m(payabl e only out of the $18 m I lion
Unsecured Creditors’ Fund, see notes 17 and 18, supra).
I The Avoi dance Judgnent

The bankruptcy court avoi ded approxi mately $894 nmi|lion of the
subsidiary debtors and GN PCS s obligation to the FCC as a
constructive fraudul ent transfer under 11 U.S.C. § 548(a)(2) (1996) *.
The el ements of a cl ai mof constructive fraud under section 548(a) (2)
arethat: (1) the debtor transferred aninterest in property; (2) the
transfer of that i nterest occurredw thinoneyear prior tothefiling

of the bankruptcy petition; (3) the debtor was i nsol vent on t he dat e of

32 See note 11, supra.
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t he transfer or becane i nsolvent as aresult thereof; and (4) t he debt or
recei ved | ess than reasonabl y equi val ent val ue i n exchange for such
transfer. Seelnre McConnell, 934 F. 2d 662, 664 (5th G r. 1991); see
alsoInre XYZ Options, Inc., 154 F. 3d 1262, 1275 (11th Gr. 1998);
Butler v. Lomas and Nettl eton Co., 862 F. 2d 1015, 1017 (3d Cir. 1988);
cf. Burroughs v. Fields, 546 F. 2d 215, 218 (7th G r. 1976) (interpreting
11 U.S.C. 8107, the predecessor to 11 U. S. C. §548). The FCC does not
appeal the bankruptcy court’s valuation of thelicenses as of January
27, 1997, or March 14, 1997, nor does the FCC contend that the
subsi di ary debtors or GW PCS wer e sol vent as of January 27, 1997 or
March 14, 1997. Therefore, any such argunents have been wai ved.
However, the FCC does cont est t he bankruptcy court’s deci sionto choose
January 27, 1997 (or March 14, 1997) as the appropriate date for the
avoi dance i nqui ry. The Debtors bear t he burden of establishingthe date
the transfer occurred. Seelnre MConnell, 934 F.2d at 665n.1; Inre
Morris Communi cations NC, Inc., 914 F. 2d 458, 466 (4th G r. 1990). The
bankruptcy court’s determnationonthisissueinvolves amxed question
of lawand fact, which we revi ewde novo (al t hough fi ndi ngs of historic
facts are accepted unless clearly erroneous). See In re Sout hmark
Corp., 62 F.3d 104, 106 (5th Gr. 1995) (citing Barnhill v. Johnson, 112
S.Ct. 1386, 1389 (1992)).

The date on which the paynent obligation arose is crucial to
whet her this obligationis avoidable. First, if the subsidiary debtors

and GN PCSincurred the obligation at the cl ose of the aucti on, May 8,
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1996, then the val ue of the fourteen |icenses woul d be $1.06 billion.
And i f the fair market val ue were $1. 06 billion, then the consunmati on
of the notes woul d not be a constructive fraudul ent transfer. On the
other hand, if their obligation first arose on or about the date on
whichthe licenses were conditionally granted, January 27, 1997, or on
March 14, 1997, then the $954 million obligation represented by the
notes substantially exceeded the fair nmarket val ue of the |icenses.
Second, if the obligation arose on May 8, 1996, thenit woul d not have
been incurred within one year of thefilingof the Debtors’ bankruptcy
petitions and woul d t her ef ore not have been avoi dable. [|n support of
its positionthat the obligation arose onthe date the G bl ock auction
closed, the FCCreliesonthefollowing: (1) itsowninterpretation of
its regulations; (2) auction law principles; and (3) the Second
G rcuit’s Next Wave deci sion, whichrelieson (1) and (2). Inresponse,
t he subsi di ary debtors and GN PCS assert that the FCC s interpretation
does not warrant deference and t hat the bankruptcy court correctly fi xed
January 27, 1997 as the appropriate date, because the FCC s own
regul ati ons provide that thelicenses were not transferred and the full
bid price incurred until January 27, 1997. W conclude that the
bankruptcy court did not err inevaluatingthe transfer as of January
27, 1997.

We first address the FCC s argunent that this Court shoul d def er
to the FCC s formal interpretation that under its regulations the

bi nding obligation to pay the full bid price attaches “upon the
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acceptance of the high bid.” Inre Applications for Assignnment of
Br oadband Per sonal Communi cati ons Servs. Licenses, 14 F.C.C. R 1126
1, 1998 W. 889489 (Dec. 23, 1998); seelnreCH PCS, Inc., 14F.C CR
4131 1 3, 1999 W 24950 (Jan. 22, 1999) (“[U] nder the Conmm ssion’s
rules, a wnning bidder is obligated to pay the full anmount of its
wnning bid. . ..”). Accordingly, under this interpretation, the
obligation was incurred, in the present case, on May 8, 1996. In
Next Wave, the Second Crcuit afforded this interpretation considerable
deferenceinrulingthat Next\Wave’' s obligation arose at the cl ose of the
C bl ock auction, despite Next Wave’' s contentionthat the FCC s status as
acreditor andits self-interest precludedthe court’s deferringtothe
FCC s interpretation. Seelnre NextWave, 200 F. 3d at 57 (“Qur ruling
is basedonthe FCC s interpretationof its own regul ations, to which
courts owe deference. . .."); id. at 59 (“The financi al benefits of the
FCC s post hoc interpretati on do not extingui shthe courts’ duty to give
deference.”).

W respectful |l y disagree with the Second G rcuit’s concl usionthat
courts should defer tothe FCC s interpretationinthis matter. The FCC
di d not announceitsinterpretationuntil Decenber 23, 1998-nearly two
years after G bl ock |i censees began experiencing financial difficulties
and after the Debtors had filed bankruptcy petitions, brought an

adversary proceedi ng agai nst the FCC, and obt ai ned a judgnent in the
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adversary proceeding on June 4, 1998.% NMbreover, in a separate
statenent i ssued wi t h t he Decenber 23, 1998 order, FCC Chai rman Wl Iiam
Kennard wote that “sone of the[] issues [addressedinthis order] only
energe[d] as aresult of thelessonslearnedduringlitigation.” Inre
Applications for Assi gnnent of Broadband Personal Conmuni cati ons Servs.
Li censes, Statenent of Chairman WI|iamKennard, 14 F.C C R 1126, 1998
WL 889489 (Dec. 23, 1998). In fact, paragraph one of the Decenber 23,
1998 order, which containstheinterpretationthe FCCargues that this
Court should defer to, states that the new y adopt ed procedures for
transferringlicenses “was made i nlight of arecent bankruptcy court
deci si on and argunent s rai sed i n ot her pendi ng bankr upt cy proceedi ngs.”
ld. T1(footnote omtted). This bankruptcy deci sion and proceedi ngs,
as notedinthe margin of the order, were those of the lower courts in
this dispute between the Debtors and the FCC See id. 1 1 n.3
(containingthefollowngcitation: “See, e.g., Inre GN PCS 1, Inc.,
et al ., Case Nos. 39739676 t hrough 39739689 (Bankr. N. D. Tex.); GN PCS
1, Inc. v. FCC, Adv. No. 397-3492 (Bankr. N. D. Tex.) (appeal pending)”).
I n circunstances such as t hese, where an agency’ s interpretation occurs
at such a tinme and in such as manner as to provide a convenient
litigation position for the agency, we have declined to defer to the

interpretation. See Waste Control Specialistsv. United States Dept.

3 The present litigation was not the only one pendi ng i n Decenber
1998 t hat rai sed the i ssue of avoi dance; for exanple, NextWave filedits
chapter 11 petitionandinstitutedits adversary proceedi ng agai nst t he
FCC on June 8, 1998. See In re NextWave, 200 F. 3d at 48.
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of Energy, 141 F.3d 564, 567 (5th Cr. 1998) (“W will not give
deference to [the Departnent of Energy]’sinterpretation. . ., because
it had not enunciated its interpretation prior tothelitigation.”)
(footnoteandcitations omtted); United States v. Food, 2, 998 Cases,
64 F. 3d 984, 987 n.5 (5th Cr. 1995) (“Because it appears that the FDA
interpreted 8 334 and §8 381 at such atinme and i n such a manner so as
to provide aconvenient litigationpositionfor this suit, we di sagree
and concl ude that the FDA' s positionis not controlling.”) (citation
omtted); Irving |l ndep. Sch. Dist. v. Packard Properties, 970 F. 2d 58,
64 (5th Gr. 1992) (“Discountingthe FDICinterpretationis appropriate
for anot her i nportant reason. The FDI C s Legal Menorandumwas i ssued
during pendinglitigation.”); see al so Bowen v. Georget own Uni v. Hosp.,
109 S. Ct. 468, 474 (1988) (“Deference to what appears to be not hi ng nore
than an agency’s convenient litigating position would be entirely
i nappropriate.”); Nordell v. Heckler, 749 F. 2d 47, 48 (D.C. Gr. 1984)
(“To carry much wei ght, however, the [agency] interpretation nmust be
publicly articulated sone tinme prior to the agency’s enbroilnent in
litigation over the disputed provision.”). Accordingly, we do not
afford the FCC s Decenber 1998 i nterpretati on def erence i n determ ni ng
t he appropri ate date on which the subsidiary debtors’ and GN PCS s
obligation to the FCC arose.

We now consi der the FCC s argunent that auction | awsupportsits
position that the transfer nust be eval uated at the date the C- bl ock

auction cl osed-May 8, 1996. Ceneral principles of auction | awprovide

38



a baseline rule that the close of an auction-the fall of the
hamrer —si gnal s accept ance of the of fer and creates a bi ndi ng cont ract

bet ween t he sel |l er and t he hi gh bi dder. See Bl ossomv. Rail road Co.,

70 U. S (3wvall.) 196, 206 (1865) (“[A]s soon as the hammer i s struck
down . . . the bargainis considered as concl uded, and the sell er has
no right afterwards to accept a hi gher bid nor the buyer to w t hdraw
fromthe contract.”) (footnote and citations omtted); Law ence Paper
Co. v. Rosen & Co., 939 F. 2d 376, 378-79 (6th G r. 1991) (“* The contract

becones conpl ete only whenthe bidis accepted, this beingordinarily
denoted by the fall of a hamrer.’”) (quoting 7 AM JUR 2D Auctions &
Auctioneers 8§ 16 (1980 & Supp. 1991)); Bottorff v. Ault, 374 F. 2d 832,

835 (7th Gr. 1967) (“The sales here were at auction. They were
conpl et ed when t he hammer fell or when the auctioneer said ‘sold.” ")
(citationomtted); United States v. Conrad, 619 F. Supp. 1319, 1321
(MD. Fla. 1985) (“It has | ong been settled that a bid constitutes an
offer and the fall of the hammer signifies acceptance.”). Thi s
post ul at e of auction | aw, however, nerely provi des a basel i ne, whi ch,

inthe context of the FCC s auction of the el ectronmagneti c spectrum has
been nodi fi ed by the FCC s regul ati ons. | n Next\Wave, the Second G rcuit
agreed with the FCC s interpretation of the bidding regulations,

concluding that at the close of a C block auction a w nni ng bi dder
“becane obligated, if qualified, to pay the . . . bid price or, if
unqual i fied, to pay a prescribed penalty.” |Inre Next\Wave, 200 F. 3d at

58. The Second Circuit thenreasonedthat, “[b]y making t he hi gh bid,
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Next Wave (a) assuned an obl i gati onto pay a down- paynent pronptly, (b)
assuned an obligationto pay inthe future the anount of its bid upon
recei pt of the Licenses and (c) assuned the risk that it m ght prove
unqualified, by bindingitself inthat event to pay t he anobunt of any
shortfall inare-auctionof the sane Licenses.” |1d. at 61. Thus, the
Second G rcuit determ ned t hat Next WAve becane obl i gated to pay t he FCC
the full bid price at the close of the auction. W respectfully
di sagree with the Second Circuit’s conclusion in this respect.

Nei t her the FCAnor FCCregul ations states that the hi gh bi dder for
a G- bl ock |l'i cense becones obligated for the full anount of the bid at
the close of the auction. Instead, 47 CF. R 8 24.704 provides as
fol |l ows:

“(a) When the Comm ssion conducts a sinultaneous
multiple round auction pursuant to § 24.702(a)(1), the
Comm ssionw | | i npose penal ties on bi dders who wi t hdraw hi gh
bi ds during t he course of an aucti on, who default on paynents
due after an auction closes, or who are disqualified.

(1) Bidw thdrawal prior to close of auction. A bidder
who wi t hdraws a hi gh bi d during t he course of an auction w ||
be subject to apenalty equal tothe difference betweenthe
anount bid and t he anmount of the winning bidthe next tinme
the license is offered by the Comm ssion. No w thdrawal
penalty woul d be assessed if the subsequent w nning bid
exceeds the withdrawn bid. This penalty anmount wll be
deduct ed fromany upfront paynents or down paynents that the
wi t hdrawi ng bi dder was [ si c] deposited with the Comm ssi on.

(2) Default or disqualificationafter close of aucti on.
| f a hi gh bidder defaults or is disqualifiedafter the cl ose
of such an auction, the defaulting bidder will be subject to
the penalty in paragraph (a)(1l) of this section plus an
additional penalty equal to three (3) percent of the
subsequent winning bid. If the subsequent w nning bid
exceeds the defaul ting bidder’s bid anmount, the 3 percent
penalty wi Il be cal cul at ed based on t he defaul ting bi dder’ s
bi d anount. These anounts wi | | be deducted fromany upfront
paynent s or down paynents that the defaul ting or disqualified
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bi dder has deposited with the Comm ssion.” 47 CF. R 8§
24.704(a) (1995).3

Thi s penal ty provi si on does not obligate the w nning bi dder to pay t he
full amount of the bid. Accordingly, by maki ng t he wi nni ng bi ds onthe
fourteenlicenses, GN PCSonly obligateditself to pay apenaltyinthe
event of default or disqualification, not the full anmount of the w nning

bi ds. ® There has been no default respectingthe fourteenlicenses for

34 Thi s regul ati on governi ng the aucti on of the el ectronmagnetic
spectrumconports wi th the FCC s general conpetitive bi ddi ng procedures
contained in 47 CF. R 88 1.2104(g) & 1.2109(c) (1995).

3% The FCC s treatnent of a defaulting entity further supports
this conclusion. Seelnre BDPCS, Inc., 11 F.C. C R 14,399, 1996 W
625565 (Cct. 25, 1996). BDPCS was a hi gh bi dder for seventeen C bl ock
licenses, but “fail[ed] to remt the required down paynent on the
licenses for whichit was the successful highbidder.” 1d. 1. On My
30, 1996, the FCC publicly announced t hat BDPCS had def aul ted on t he
seventeen | i censes and that these | i censes woul d be reauctionedin July
1996. Seeid. 4. Wthregardto BDPCS s obligationto the FCC, the
Cct ober 25, 1996 order states as foll ows:

“Adefaul ting bidder i s subject tocertain default paynent

obligations. Specifically, such bidder isrequiredto pay

t he di fference bet ween t he anount bi d and t he anount of the

Wi nning bid the next tinme the license is offered by the

Comm ssion (so |l ong as the subsequent winning bidis |ess

t han t he anmount bid), plus an additional paynent equal to

three percent of the defaulter’s bid or the subsequent

W nni ng bi d, whichever isless. Inthe event that alicense

is reauctioned for anmount greater than or equal to the

defaulted bid, the total default paynent is equal tothree

percent of the defaulted bid. Inthe event that the default

paynment cannot be determ ned (i.e, because alicense has not

yet been reauctioned), the Conm ssion has i ndicated that a

deposit may be assessed of up to 20 percent of the defaul ted

bidprice. Finally, the Conm ssion’s paynent rul es provide

that if a defaulting bidder does not submt the default

paynment assessed by the Comm ssioninthetinerequired, any

anount s overdue ‘w || be deducted fromany upfront paynents

or down paynents that the defaul ting or di squalified bi dder

has deposited with the Commssion.” Id. 1 5 (footnotes

omtted).
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which GN PCS was the high bidder. No penalty therefore has been
assessed or can be cal cul at ed. 3¢

After the cl ose of the auction on May 8, 1996, GW PCS was nerely
entitled to apply for the licenses. To be sure, GN PCS held a
contingent right tothe fourteenlicenses; however, the FCC s January
27, 1997 order makes clear that the transfer of the |licenses was not
conplete until the execution of the notes and the paynent of the
remai ni ng portion of the down-paynent. See Wrel ess Tel ecormuni cati ons
Bur eau Announces G ant of Broadband Personal Communi cati ons Services
Entrepreneurs’ CBlock Licensesto GN PCSInc., 12 F.C C R 1215, 1997
WL 28957 (Jan. 27, 1997) (“GW PCS will receive its individual BTA
i censes foll owi ng paynent for each |icense of the final down paynent
and execution and return of the note and security agreenent.”); id.
(“[T]he Bureau . . . granted GN PCS s applications, conditioned on
tinely paynent of its remai ni ng down paynent obligation.”).% GN PCS s
appl i cations remai ned subject to objectionbythe public (andin fact
wer e obj ected to) and coul d have been rej ected by the FCC-a deci si on

af fordi ng the FCCsone | evel of discretion. See 47 C.F. R § 24.832(a)

Not abl y, this order does not state that BDPCSis, or was ever, obligated
to the FCC for the full anmount of its bid price.

%I nfact, the subsidiary debtors assert that, sincethe bankruptcy
court confirnedthe reorganization plan, they have made over $9 m |l ion
ininstall nent paynents tothe FCCunder the nodi fied obligationtothe
FCC-a contention the FCC does not dispute.

% Inaddition, interest onthe bidanount did not beginto accrue
until the conditional granting of the licenses. See 47 CF. R 8§
24.711(b) (1) (1995); 47 CF.R 8 1.2110(e)(3)(i) (1995).
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(1995) (“Applications for aninstrunment of authorizationw || be granted
i f, upon exam nati on of the application and upon consi derati on of such
other mattersasit may officially notice, the Conm ssion finds that the
grant will serve the public interest, conveni ence and necessity.”)
(enphasi s added); 47 C F.R 8 24.804(a) (1995) (“Authorizations w |l be
gr ant ed upon proper applicationif: (1) The applicant is qualified under
al | applicabl el aws and Conm ssi on regul ati ons, polici es and deci si ons;
(2) There are frequenci es avai |l abl e t o provi de sati sfactory servi ce; and
(3) The publicinterest, conveni ence or necessity woul d be served by a
grant.”) (enphasis added); seealso47 CF. R §81.2108(d)(1) (1995) (“If
the Comm ssiondetermnes that: (1) anapplicant is qualifiedandthere
is no substantial and material issue of fact concerning that
determnation, it will grant the application.”); Inre |l nplenentation
of Section 309(j) of the Comruni cati ons Act—-Conpetitive Bidding, Fifth
Report and Order, 9 F.C. C. R 5532 1 81, 1994 W. 372170 (Jul y 15, 1994)
(“I'f the Comm ssion denies all petitions to deny, and is otherw se
satisfied that the applicant is qualified, the license(s) wll be

grantedtothe auctionwinner.”).® |naddition, it is undisputedthat

38 The FCCal so has the authority to anend the terns for awardi ng
a license after an application for the license has been filed. See
PLMRS Narr owband Corp v. FCC, 182 F. 3d 995, 1000-01 (D.C. Cr. 1999)
(concl uding that the FCC s decisionto auctionlicenses andreturn all
pendi ng appl i cati ons, whi ch had been subm tted whenthe | icenses were
awarded by alottery system was not arbitrary and capricious); Mbile
Commruni cations Corp. of Am v. FCC, 77 F.3d 1399, 1402-03 (D.C. Cr.
1995) (uphol ding the FCC s authority to i npose a paynent requi renent for
alicense, wherethe potential |icensee appliedfor thelicense before
the FCC required any paynent).

43



whi | e t he appl i cati ons were pendi ng, GN PCS coul d not and di d not use
the licenses. See 47 CF.R 8§ 24.803 (1995) (“No person shall use or
oper at e any devi ce for the transm ssi on of energy or communi cati ons by
radiointhe services authori zed by this part except as providedinthis
part.”). Only after the applications were approved and t he prom ssory

not es had been signed, couldthe fruits of thelicenses be utilized. 3

% The FCCregul ati ons, however, do provide for the tenporary use
of alicense with FCC perm ssion. 47 C F. R §8 24.825 provides as
fol | ows:

“(a) I'ncircunstances requiringinmedi ate or tenporary
use of facilities, request may be made f or speci al tenporary
authority to install and/or operate new or nodified
equi pnent. Any such request may be subm tted as an i nf or nal
application in the manner set forth in 8 24. 805 and nust
contain full particulars as to the proposed operation
including all facts sufficient to justify the tenporary
aut hority sought and the public interest therein. No such
request will be consi dered unl ess the request is received by
t he Conm ssion at | east 10 days prior to the date of proposed
construction or operation or, where an extensi onis sought,
at | east 10 days prior tothe expiration date of the existing
tenporary authorization. The Conmm ssion may accept a
| ate-fil edrequest upon due show ng of sufficient reasons for
the delay in submtting such request.

(b) Special tenporary authorizations may be granted
W t hout regard to the 30- day public notice requirenents of
§ 24.827(b) when:

(1) The authorization is for a period not to
exceed 30 days and no application for regul ar operation
is contenplated to be filed;

(2) The authorization is for a period not to
exceed 60 days pending the filing of an application for
such regul ar operation;

(3) The authorization is to permt interim
operation to facilitate conpletion of authorized
construction or to provide substantially the sane
service as previously authorized; or

(4) The authorizationis nmade upon a fi ndi ng t hat
there are extraordinary circunstances requiring
operationinthe publicinterest andthat delayinthe
institutionof such service woul d seriously prejudice
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Accordi ngly, the G bl ock aucti on was not atypical auction. Under the
C bl ock auction rul es, the wi nning bidder isnot entitledtothelicense
until after receiving subsequent FCC approval and does not becone
obligated for thefull bidpriceuntil the notes securingthefull bid
price are thereafter signed.

The transfer of subsidiary debtors’ fourteen |licenses and the
concurrent obligationto pay theremainingbidprice, $954 mllion, did
not ariseuntil the subsidiary debtors executed the prom ssory notes for

t he remai nder of the bid price on January 27, 1996. See In re Sout hmark

the public interest.
(c) Tenporary aut hori zati ons of operation not to exceed
180 days may be grant ed under t he st andards of Secti on 309(f)
of the Communi cati ons Act where extraordi nary circunst ances
sorequire. Extensions of the tenporary authorizationfor a
period of 180 days each may also be granted, but the
appl i cant bears a heavy burden to showthat extraordi nary
ci rcunst ances warrant such an extension.
(d) I'n cases of energency found by the Conmm ssion,
i nvol vi ng danger to life or property or due to danage of
equi pnent, or during a national energency procl ai med by t he
president or declared by the Congress or during the
conti nuance of any war inwhichthe United States i s engaged
and when such action i s necessary for the nati onal defense
or safety or otherwi seinfurtherance of the war effort, or
i n cases of energency where the Comm ssion finds that it
woul d not be feasible to secure renewal applications from
existinglicensees or otherwisetofollownormal |icensing
procedure, the Commssion wll grant radio station
aut hori zations and station |icenses, or nodifications or
renewal s thereof, during the energency found by the
Comm ssi on or during the continuance of any such nati onal
energency or war, as speci al tenporary |icenses, only for the
peri od of emergency or war requiring such action, w thout the
filing of formal applications.” 47 CF. R 8§ 24.825 (1995).
We hold that the possibility of an FCC tenporary grant of use of the
license does not render the grant of a license to a high bidder
uncondi ti onal .
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Corp., 62 F.3d at 106 (“Adebtor i ncurs a debt when he becones | egal |y
obligatedtopayit.”) (citing Shermanv. First Gty Bank (Inre United
Sci ences of Am), 893 F. 2d 720, 724 (5th G r. 1990); Inre Enerald G |
Co., 695 F. 2d 833, 837 (5th Gr. 1983)). Therefore, we concl ude t hat
t he bankruptcy court properly determ ned January 27, 1997 as the
appropriate date to eval uat e t he avoi dance noti on. Wthrespect tothis
i ssue, the FCC s challenge fails, and we affirmthe avoi dance of the
approximately $894 m | i on of the obligation of the subsidi ary debtors
(and of any such obligation of GW PCS) to the FCC
Concl usi on
For the reasons stated, the judgnent of the district court is

AFFI RMED.
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