IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11229

D.E. RICE, Trustee for the Rice
Fam ly Living Trust; KAREN RI CE
Trustee for the Rice Famly
Li ving Trust,
Pl aintiffs-Appellants,
vVer sus
HARKEN EXPLORATI ON COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

April 25, 2001
Bef ore GARWOOD, HI G3 NBOTHAM and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiffs-appellants D.E. and Karen Rice (the Rices) filed
this suit against defendant-appellee Harken Exploration Conpany
(Harken) alleging that Harken discharged oil into or upon
“navi gable waters” in violation of the Gl Pollution Act of 1990
33 U.S.C. 88 2701-2720 (OPA), and al so asserting several related
state | aw clai ns. Harken noved for summary judgnent on all clains

and the district court granted its notion in part, on the ground



that under the court’s interpretation of the OPA and the facts
alleged plaintiffs could not sustain a cause of action under the
OPA. In the sane order the district court declined to exercise
suppl enental jurisdictionover the plaintiffs’ state | awclains and
remanded those clains to state court. The Rices now appeal the
district court’s grant of sunmary judgnent, and request that their
OPA claimbe remanded for trial. W affirm
Facts and Proceedi ngs Bel ow

Plaintiffs DDE. Rice and Karen Rice are trustees for the Rice
Fam ly Living Trust. The trust owns the surface rights to the
property known as Big Creek Ranch in Hutchinson County, Texas.
Har ken Exploration Conpany is a Delaware corporation with its
principal place of business in Irving, Texas. The Rice Famly
Li ving Trust purchased Big Creek Ranch for $255,000 in 1995.

Har ken owns and operates oil and gas properties pursuant to
| eases on Big Creek Ranch. Under these |eases, Harken maintains
various structures and equipnment on the property for wuse in
expl oration and punpi ng, processing, transporting, anddrilling for
oi | . Har ken began its operations on Big Creek Ranch in January
1996. Prior to Harken's operations, the Big Creek Ranch property
had been used for oil and gas production for several decades.

Big Creek is a small seasonal creek on the Rices’ property.
Bi g Creek runs across the ranch to the Canadi an River, which is the

sout hern boundary of Big Creek Ranch. The Canadian River is down



gradient fromHarken’s oil and gas flow lines, tank batteries, and
ot her production equipnent. The Canadian R ver flows into the
Arkansas River, which flows into the Mssissippi River, which
enpties into the Gulf of Mexico. Wile the exact nature of Big
Creek is unclear fromthe record, Harken does not dispute that the
Canadian River is legally a “navigable water.”

The Rices allege that Harken has di scharged and continues to
di scharge hydrocarbons, produced brine, and other pollutants onto
Big Creek Ranch and into “Big Creek,” “unnaned tributaries of Big
Creek” and other “independent ground and surface waters.” They
claimthat Harken has contam nated or threatened 9, 265. 24 acre feet
of groundwater and over ninety noncontiguous surface areas of the
ranch. The plaintiffs do not allege that there has been any ngj or
event or events resulting in the discharge of oil onto Big Creek
Ranch. Rather, the Rices allege that Harken damaged their |and as

a result of a series of snmaller discharges that occurred over a

considerable period of tine. They allege that the cost to
renmediate the contamnation of the soil and groundwater s
$38, 537, 500.

Har ken adm ts that there have been instances in which oil or
produced brine was spilled or | eaked fromtheir tanks and ot her oi
production equipnent. Harken clains, however, that these
di scharges were of the sort that inevitably acconpany any oil

production operation and that in any case none of the discharges



ever threatened “navigable waters” within the neaning of the OPA

Har ken noved for summary judgnent in the district court,
claimng, inter alia, that the OPA was not intended to cover spills
of oil onto dry land that occurred hundreds of mles fromany coast
or shoreline. The district court essentially agreed, and hel d t hat
the Rices could not sustain a cause of action under the OPA on the
facts shown. The district court dismssed the Rices’ related state
law clainms without prejudice. This appeal followed.

Di scussi on

W review an order granting summary judgnent de novo.
Hernandez v. Reno, 91 F.3d 776, 779 (5'" Cr. 1996). Sunmmary
judgnent is proper if “there is no genuine issue as to any nateri al
fact and the noving party is entitled to a judgnent as a matter of
law.” Fed. R Cv. P. 56(c). Summary judgnent is appropriate in
this case if the Rices have failed to produce summary judgnent
evidence of facts which, if viewed in the reasonable |ight nopst
favorable to the Rices, do not suffice to establish a viable OPA
claim \Were, as here, a proper notion for summary judgnment has
been made, the non-novant, in order to avoid sunmary judgnent, nust
cone forward with appropriate sunmary judgnent evi dence sufficient
to sustain a finding inits favor on all issues on which it would
bear the burden of proof at trial. Celotex Corp. v. Catrett, 477
U S. 317, 322-23 (1986); Little v. Liquid Air Corp., 37 F.3d 1069

(5th Gr. 1994). On all material matters at issue here the R ces
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woul d bear the burden of proof at trial.

The OPA was enacted in 1990 in response to the Exxon Val dez
oil spill in Prince WIliam Sound, Al aska, and was intended to
stream ine federal |awso as to provide quick and efficient cleanup
of oil spills, conpensate victins of such spills, and internalize
the costs of spills within the petroleumindustry. Senate Report
No. 104-94, reprinted in 1990 U S C.C. AN 722, 723. The OPA
i nposes strict liability on parties responsible for the discharge
of oil: “[E]ach responsible party for ... afacility fromwhich oil
i s discharged, or which poses the substantial threat of a discharge
of oil, into or upon the navigable waters or adjoining shorelines

is liable for the renoval costs and danmages specified in
subsection (b) that result from such incident.”? 33 US.C 8§

2702(a). The OPA thus concerns facilities which discharge (or pose

! Renpoval costsincurred by aninjuredparty are only recoverabl e
by aprivate party if they are consistent with the Nati onal Conti ngency
Plan. 33 U.S.C. 8§ 2702(b)(1)(B). The “National Contingency Plan”
referstotheresponsibility of the President of the United States under
33U.S.C. 81321 (c) and (d) to publish anational planfor therenoval
of oil and hazardous substances fromthe waters of the United States
where “a di scharge, or a substantial threat of a discharge, of oil or
a hazardous substance froma vessel, offshore facility, or onshore
facility is of such a size or character as to be a substantial threat
tothe public health or wel fare of the United States (including but not
limtedtofish, shellfish, wildlife, other natural resources, andthe
public and privat e beaches and shorelines of the United States....” 33
US C 8§ 1321(c)(2)(A). The purpose of the Planis to “provide for
efficient, coordinated, and effective actionto mni mze danage fromoi |
and hazar dous substance di scharges....” Id. at § 1321(d)(2). Because
of our resol ution of this case, we do not reach t he questi on of whet her
the Rices' proposed renediation is consistent with the National
Conti ngency PI an.
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a substantial threat to discharge) oil “into or upon

navi gable waters,” and liability under the OPA is therefore
governed by the inpact of such a discharge on “navigable waters.”
The OPA and its rel ated regul ati ons defi ne navi gabl e waters to nean
“the waters of the United States, including the territorial sea.”
33 US.C 8§ 2701(21); 15 CF.R § 990.30. The scope of the OPAis
an issue of first inpression for this Court.

The Rices argue that the district court’s interpretation of
the term “navigable waters” in the OPA was erroneous. They claim
the court erred by refusing to apply the OPA to inland areas.?
Si nce Congress used the sane | anguage in both the OPA and the O ean
Water Act,® the Rices argue, the scope of both Acts should be
simlar and the OPA should apply to discharges into “waters of the
United States” regardl ess of the distance of those waters from an
ocean or simlar body of water. The Rices also argue that the
district court inproperly excluded groundwater from“waters of the
United States.” Congress, the Rices claim intended to extend its
regulatory power to all waters that could affect interstate

comerce when it enacted the OPA Accordingly, the Rices would

2The district court appears to have construed t he OPA as appl yi ng
only to coastal or marine oil spills: “The Panhandl e of Texas is
hundreds of mles fromcostal waters or ocean beaches. Di scharges of
oil and salt water onto |l and inthe Panhandl e of Texas are not the type
of oil and waste-water spillstargeted by the OPA. ... Plaintiffs have
no G| Pollution Act cause of action under the facts of this case.”
Ri ce v. Harken Expl orati on Co., 89 F. Supp. 2d 820, 827 (N. D. Tex. 1999).

# 33 US C § 1251 et seq.



have this Court construe the OPA as inposing liability on
facilities that discharge oil and related wastes into groundwater
(or any ot her body of water) that affects interstate comerce. The
Ri ces argue that under the proper interpretation of “navigable
wat ers” they have a viable OPA claim since the groundwater under
the ranch and the surface waters on the ranch have been i npacted by
Har ken’ s di scharges of oil. The R ces request that we remand this
case to the district court for trial

Al t hough there have been few cases construing the OPA
definition of “navigable waters,” there is a substantial body of
law interpreting that term as used in the Cean Water Act, 33
US C 81251 et seq. (CWA). The CWAis alsolimted to “navigable

waters,” which is defined in both statutes as “waters of the United
States.” Compare 33 U.S.C. § 2701(21) with 33 U.S.C. § 1362(7).
The House Conference Report on the OPAreads: “The terns ‘ navi gabl e
waters,’ ‘person,’ and ‘territorial seas’ are re-stated verbatim
from section 502 of the [CWA]. ... In each case, these [CW
definitions shall have the sane neaning in this | egislation as they
do under the [CWA] and shall be interpreted accordingly.” House
Conf erence Report No. 101-653, reprinted in 1990 U.S.C. C A N 779,
779-80. The Senate Report is simlar, and adds that the OPA is
intended to cover inland waters as well: “The [ OPA] covers all the

bodi es of water and resources covered by section 311 [of the CW],

including the inland waters of the United States....” Senate Report



No. 101-94, reprinted in 1990 U S.C.C. A N 722, 733.

The |l egislative history of the OPA and the textually identi cal
definitions of “navigable waters” in the OPA and the CWA strongly
indicate that Congress generally intended the term “navigable
waters” to have the sane neaning in both the OPA and the CWA
Accordingly, the existing case law interpreting the CM is a
significant aid in our present task of interpreting the OPA

The Suprene Court has endorsed an i nterpretation of “navi gable
wat ers” as used in the CWA under which waters and wet| ands need not
al ways actually be navigable in fact to be protected under that
Act. See United States v. Riverside Bayview Hones, 474 U. S. 121,
133, 106 S. . 462-63 (1985) (upholding regulations that CWA
restricts discharges into non-navigable “wetl|lands” adjacent to an
open body of navigable water).* W have adopted a simlarly broad

interpretation of the I|anguage of the OCWA See Avoyelles

4“\Wet | ands” as used i n Ri versi de Bayvi ewHones referredto t hose
areas described as “wetlands” in the Arnmy Corps of Engineers
regulations, 33C F.R 8 323.2 (1985). Riverside Bayvi ew Hones, 106
S.Ct. at 458. The current Corps regulations, 33 CF. R § 328. 3(b)
(2000), contain essentially the sane definition, viz:

“(b) The termwet | ands neans t hose areas t hat are i nundat ed
or saturated by surface or ground water at a frequency and
duration sufficient to support, and that under nornal
circunstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.
W%t | ands general | y i ncl ude swanps, narshes, bogs, and siml ar
areas.”

There i s no evi dence nor any cl ai mt hat any “wetl ands” are involvedin
this case.
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Sportsman’s League v. Marsh, 715 F.2d 897 (5'" Cir. 1983). Oher
courts have al so adopted expansive interpretations of “navigable
wat ers” under the CWA. See, e.g., Qivira Mning Co. v. EPA 765
F.2d 126, 130 (10 Cir. 1985), cert. denied, 474 U S. 1055
(1986) (hol di ng t hat non-navi gabl e creeks and arroyos are covered by
the CM where intense rainfall could create surface connections
W th navigable streans); United States v. Ashland Q1 and Transp.
Co., 504 F.2d 1317, 1329 (6" Gir. 1974) (holding that the CWA
prohi bited discharges into a non-navigable tributary three
wat erways renoved from a navi gabl e stream

However, nore recently, the Suprene Court has |imted the
scope of the CWA. I n Solid Waste Agency of Northern Cook County v.
United States Arny Corps of Engineers, 121 S.C. 675 (2001), the
Court held that an Arny Corps of Engineers regulation defining
“waters of the United States” to include “waters such as intrastate
| akes, rivers, streans (including intermttent streans), nudflats,
sandf | ats, wetl ands, sl oughs, prairie potholes, wet neadows, playa
| akes, or natural ponds, the use, degradation, or destruction of
which could affect interstate or foreign commerce” exceeded the
scope of the Corps’ regulatory power under the CM as applied to
the petitioner's land under a regulation known as the “Mgratory
Bird Rule.” Seeid. at 678 (quoting 33 CF. R §8 328.3(a)(3)). The
“Mgratory Bird Rule” states that the CM covers any intrastate

wat er whi ch coul d be used by mgrating birds that cross state |ines
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or which could be used to irrigate crops sold in interstate
comerce. See 51 Fed. Reg. 41217. The case invol ved several ponds
that had fornmed in pits that were originally part of a sand and
gravel mning operation. Solid Waste Agency, 121 S. . at 678.
The Court refused to interpret the CWA as extending the EPA s
regul atory power to the limts of the Commerce C ause, and held
that the application of the CWA to the petitioner's | and exceeded
the authority granted to the Corps under the CMA. |d. at 684. The
Court distingui shed Riverside Bayvi ew Hones on the ground that in
that case the wetlands in question were adjacent to a body of open
wat er that was actually navigable: “W said in Riverside Bayvi ew
Honmes that the word 'navigable' in the statute was of ‘limted
effect’ and went on to hold that § 404(a) extended to nonnavi gabl e
wet | ands adj acent to open waters. But it is one thing to give a
word a |imted neaning and quite another to give it no effect
whatever.” |d. at 682-83. Under Solid Waste Agency, it appears
that a body of water is subject to regulation under the CVWA if the
body of water is actually navigable or is adjacent to an open body
of navigable water. See id. at 680 (“In order to rule for
respondents here, we would have to hold that the jurisdiction of
the Corps extends to ponds that are not adjacent to open water
But we conclude that the text of the statute will not allowthis.”)
Nevert hel ess, under this standard the term “navi gabl e waters”

isnot limted to oceans and other very | arge bodies of water. |If
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the OPA and CWA have identical regulatory scope, the district
court’s conclusion that the OPA cannot apply to any inland waters
was erroneous. However, the district court’s reluctance to apply
an Act targeted at disasters like the Exxon Valdez oil spill to
Harken’s dry |and operations in the Texas Panhandle is certainly
under st andabl e. Under any definition of “navigable waters” there
still nmust be a discharge of oil into a protected body of water for
liability under either statute to attach

The Rices point to two categories of waters which, they argue,
are protected under the OPA. They claimthat Harken has di scharged
oil into Big Creek and other surface waters on the ranch, and al so
into the groundwater underneath the ranch. The OPA provides the
Rices with a renedy only if they can denonstrate that Harken has
di scharged oil into any waters that are protected by the OPA. W
address groundwat er and surface water in turn.

G oundwat er

The Rices urge this Court to apply the CWA definition of
“navi gabl e waters” to the OPA. But, even that definitionis not so
expansive as to include groundwater within the class of waters
protected by the CWA. The lawin this Crcuit is clear that ground
waters are not protected waters under the CWA.°> Exxon Corp. V.

Train, 554 F.2d 1310, 1322 (5'" Cir. 1977). In Exxon, we held that

5 The Seventh Circuit has reached a simlar conclusion.
Vil |l age of Ocononmowoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 965
(7th Cir. 1994).
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the legislative history of the CM belied any intent to inpose
direct federal control over any phase of pollution of subsurface
waters. 1d.®©

The Rices seek to avoid a simlar construction of the OPA by
arguing that in enacting the OPA Congress intended to exert its
power under the Commerce C ause to the full est possi bl e degree, and
that therefore groundwater, if it affects interstate comerce,
shoul d be protected under the Act. But, the Rices do not point to
any portion of the Act itself or to any part of the legislative
history of the Act to justify their claimthat Congress intended
to depart fromits decision not to regul ate groundwat er under the
CWA. The Rices’ theory would extend coverage under the OPA to
waters that we have explicitly held are not covered by the CWA
Exxon, 554 F.2d at 1322. The Rices have presented us with no

reason to construe the term “waters of the United States” npre

6 W based our rejection of the EPA' s clai mthat the CWA grant ed
it authority over di scharges into deep water wells on cl ear evi dence
t hat congressional intent was to the contrary:
“...the congressional planwas to | eave contr ol
over subsurface pollution to the states unti
further studies, provided for in the Act,
det er m ned t he ext ent of the probl emand possi bl e
met hods for dealing with it. In our view, the
evi dence i s so strong t hat Congress di d not nean
tosubstitute federal authority over groundwaters
for state authority that the Adm nistrator’s
construction, although not unreasonable onits
face, nust give way because ‘it is contrary to
congressional intentions.’”

Exxon, 554 F.2d at 1322 (quoting EPA v. State Water Res. Control

Bd., 426 U.S. 200, 227 (1976)).

-12-



expansively in the OPA than in the CWA. W hold that subsurface
waters are not “waters of the United States” under the OPA
Accordingly, the R ces have no cause of action under the OPA for
di scharges of oil that contam nate the groundwater under Big Creek
Ranch.

Surface Water

The Rices do not confine their <clains to groundwater
contam nati on. They also allege that the Canadian River, Big
Creek, and other surface waters on the ranch are directly
t hreatened by Harken' s discharges into the groundwater under Big
Creek Ranch. There is substantial evidence of a variety of |eaks
and mnor discharges from Harken’s equipnent onto the soi
surrounding its Big Creek Ranch facilities. It appears from our
review of the record that Harken’s various di scharges were all onto
dry land. There is no evidence in the record of any discharge of
oil directly into any body of surface water. Instead, the Rices
appear to claimthat Harken's discharges have seeped through the
ground into groundwater which has, in turn, contam nated severa
bodi es of surface water.

There is arguably sone evidence in the record that sone
naturally occurring surface waters on Bi g Creek Ranch have actually
been contamnated wth oil. John Drake, the Rices expert
geol ogi st, prepared a prelimnary report on water contam nation on

Big Creek Ranch and was deposed by Harken. Although the report
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mentions surface waters, Drake's report focuses al nost entirely on
the i npact of Harken’s oil production activities on the soil and on
t he groundwater under Big Creek Ranch. Drake s report does state
t hat several surface water sanples were taken in which petrol eum
hydr ocar bons were found.’” But, the presence of oil does not grant
jurisdiction under the Act. Instead, a body of water is protected
under the Act only if it is actually navigable or is adjacent to an
open body of navi gable water.

The bodi es of water the Rices seek to protect are consistently
referred to in the record as intermttent streans which only
infrequently contain running water. There is no detailed or
conpr ehensi ve descri ption of any of these seasonal creeks avail abl e
inthe record. There is also very little evidence of the nature of
Big Creek itself. It is described several tines in various

depositions as a “seasonal creek” that often has no runni ng water

" Drake’s report states:

“I'n order to nore accurately characterize the

site, surface water where present was sanpl ed and

anal yzed using standard EPA protocol. In all

thirteen (13) surface water sanpl es were col | ected

fromvarious surface | ocations across the site.

These sanpl es consi sted of four (4) spring, five

(5) stock pond, one (1) stormnater, and three (3)

streaml ocations. Several of the surface water

sanpl es showed i npact by hydrocarbons....”
Thi s statenent appears to be consistent withatable, attachedtothe
Ri ces' notion opposing summary judgnent, that sunmari zes the water
sanpl es taken on Bi g Creek Ranch, al t hough the i nformation providedin
that tableis somewhat cryptic. It is unclear fromthe report exactly
whi ch sanpl es were taken fromnaturally occurring surface waters and
whi ch were taken fromexcavated trenches or wells. W are al so unsure
fromthe record of the |l evel of inpact hydrocarbons have had on the
surface waters described in the report.
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at all. And, apparently, sone of the tine that water does flowin
it, all the water is underground. There is no detailed information
about how often the creek runs, about how nuch water flows through
it when it runs, or about whether the creek ever flows directly
(above ground) into the Canadian River. In short, there is nothing
in the record that could convince a reasonable trier of fact that
either Big Creek or any of the unnaned other intermttent creeks on
the ranch are sufficiently linked to an open body of navigable
water as to qualify for protection under the OPA. And, as noted,
there is no evidence of any oil discharge directly into Big Creek
or any other intermttent creek containing above ground water on
the ranch; only that there were oil discharges into the ground,
sone part of which may have, over sone undeterm ned period of tine,
seeped through the ground into ground water and thence into Big
Creek or other intermttent creek (either as an underground or
surface body of water).

Al t hough Big Creek and the other intermttent streans | ocated

on the ranch do not qualify as “navigable waters,” the Rices al so
all ege that the Canadian River is directly threatened by Harken's
di scharges of oil. The parties agree that the Canadian River is a
“navi gable water” within the neaning of the OPA The river is
allegedly threatened with contam nation by Harken' s operations

t hr ough subsurface fl owfromthe contam nat ed groundwat er under the

ranch into the river.
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This Court has not yet decided whether discharges into
groundwater that mgrate into protected surface waters are covered
under either the CM or the OPA. I n Exxon, we held that the text
and |l egislative history of the CM “belie[d] anintention to i npose
direct federal control over any phase of pollution of subsurface
waters.” Exxon, 554 F.2d at 1322. But, in that case the EPA did
not argue that the pollutants at issue would mgrate from ground
wat er into surface waters and we expressed “no opi nion on what the
result would be if that were the state of facts.” Id. at 1312 n. 1.
W have therefore not yet addressed whether discharges into
groundwater may be actionable under the CWA or OPA if those
di scharges result in the contam nation of sone body of protected
surface water.

So far as here relevant, the “discharges” for which the OPA
inposes liability are those “into or upon the navigable waters.”
As noted, “navigable waters” do not include groundwater. |t would
be an unwarrant ed expansi on of the OPA to conclude that a di scharge
onto dry land, sone of which eventually reaches groundwater and
sone of the latter of which still later may reach navi gabl e waters,
all by gradual, natural seepage, is the equival ent of a “di scharge”

“into or upon the navigable waters.”?

8 The Seventh Circuit has al so concluded that the CWA does not
assert authority over ground wat er sinply because t hose wat ers may be
hydrol ogically connected to protected surface waters. Village of
Ccononowoc Lake, 24 F.3d at 965. In Kelly v. United States, 618 F.
Supp. 1103 (WD. Mch. 1985), the court held that a CWMA cl ai mwas not
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I n Exxon, we noted that Congress was aware that there was a
connection between ground and surface waters but nonethel ess
decided to | eave groundwater unregulated by the CWA.  Exxon, 554
F.2d at 1325. The issue in Exxon was whether the EPA as an
incident to its power under the CM to issue permts authorizing
t he di scharge of pollutants into protected surface waters,® had the
authority to place conditions in such permts that regulated the
di sposal of pollutants into deep wells. W concluded that EPA did
not have that authority, basing that hol ding on our reading of the
statute as well as a detailed examnation of the |egislative
hi story of the CWA, which we held “denonstrat[ed] conclusively that

Congress believed it was not granting the [EPA] any power to

stated by a conpl ai nt which alleged “that the pollutants releasedinto
the ground at the Air Station not only contam nated t he ground wat er,
but are naturally di schargingintothe G and Traver se Bay—an undi sput ed
navi gabl e body of water.” 1d. at 1106. In so holdingthe court relied
on our opinionin Exxon as well as its own sim |l ar readi ng of the CWA
| egislative history. Expressly addressing footnote 1 of our Exxon
opi nion the court stated (618 F. Supp. at 1106-07):

“The Fifth Grcuit didnot concede that di schargesintothe

soil will be subject totheregulatory provisions of CAIf

t he groundwat er contam nat ed t hereby eventual |y mgratesinto

navi gabl e waters. On the contrary, it specifically

‘express[ed] no opinion on what the result woul d be [ under

the CWA] if that were the state of facts.’ Exxon, 554 F. 2d

at 1312 n. 1. Moreover, the remai nder of the Exxon opi ni on

and the unm stakably clear legislative history both

denonstrate that Congress did not i ntendthe d ean Wat er Act

to extend federal regul atory and enforcenent authority over

groundwat er contam nati on. Rather, such authority was to be

left to the states.”
Kelly and Exxon are both relied on in this respect by Village of
Ccononuwoc Lake. Village of GCcononmuwoc Lake, 24 F.3d at 965.

9 See 33 U.S.C. § 1344(a).
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control disposals into groundwater.” |d. at 1329.

In I'ight of Congress's decision not to regulate ground waters
under the CMWV OPA, we are reluctant to construe the OPA in such a
way as to apply to discharges onto land, wth seepage into
groundwat er, that have only an indirect, renote, and attenuated
connection with an identifiable body of “navigable waters.” W
must construe the OPA in such a way as to respect Congress's
decision to |leave the regulation of groundwater to the States.
Accordingly, we hold that a generalized assertion that covered
surface waters wll eventually be affected by renote, gradual,
natural seepage fromthe contam nated groundwater is insufficient
to establish liability under the OPA. In this connection, we al so
note that such a construction is entirely consistent with the
occasi on which pronpted the Act’'s passage.

The Rices have offered significant evidence that the
groundwat er under Big Creek Ranch has been contam nated by oil
di scharges onto the surface of ranch land. But, the only evidence
t he Ri ces have produced of the hydrol ogi cal connection between this
groundwat er and the Canadi an River is a general assertion by their
expert that the Canadian River is down gradient from Big Creek
Ranch. Drake's report briefly nmentions a hydrol ogi cal connection
between the groundwater and the Canadian River, but there is
nothing in the report or in Drake’'s deposition to indicate the

level of threat to, or any actual oil contamnation in, the
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Canadi an River. There is no discussion of flow rates into the
river, and no estimate of when or to what extent the contam nants
in the groundwater will affect the Canadian River. There is also
no evidence of any present or past contam nation of the Canadi an
River. The only evidence in the record that any protected body of
water is threatened by Harken's activities is Drake's general
assertion that eventually the groundwater under the ranch wll
enter the Canadian river. The ground water under Big Creek Ranch
is, as a matter of |law, not protected by the OPA. And, the R ces
have failed to produce evidence of a close, direct and proxinate
i nk between Harken’s discharges of oil and any resulting actual,
identifiable oil contam nation of a particular body of natural
surface water that satisfies the jurisdictional requirenents of the
OPA.  Summary judgnent for Harken was appropriate.
Concl usi on

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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