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DENNI'S, G rcuit Judge:

An internal affairs investigative officer in the Dallas



Police Departnent filed this 42 U.S.C. § 1983 suit for enploynent
retaliation in violation of her First Arendnent right to free
speech. The officer was downgraded in performance rating,
renmoved frominvestigative and supervisory duties, and
effectively disqualified for pronotions and overtinme pay because
of her alleged i nproper ex parte conmmunication with a hearing
officer, an assistant city manager, in a police disciplinary case
in which she served as investigator. The internal affairs

of ficer appealed fromthe district court’s grant of summary
judgnent in favor of the Chief of Police and the Police
Departnent. W conclude that the statenents nade by the interna
affairs officer addressed a matter of public concern; that the
statenents are entitled to First Anendnent protection; and that
the internal affairs officer’s right to speak was clearly
established at the tine the Chief acted. Wether the internal
affairs officer was subjected to adverse enpl oynent action
because of the exercise and content of her speech or because her
speech was inproperly nmade in the formof an ex parte

communi cation is a genuinely disputed issue of material fact. W
therefore reverse the summary judgnent and remand the case for

further proceedings.

| . FACTUAL AND PROCEDURAL HI STORY



In this case, before us for the second tine,* Plaintiff,
Deborah A, Branton, has been enpl oyed by the Dallas Police
Departnent since 1977. She has been a sergeant in the Ofice of
Prof essional Standards, Internal Affairs Division (“1AD"), since
1989. After nearly two decades, her departnental resune
cont ai ned twenty-one commendati ons and no indication of any
reprimands for m sconduct. Prior to the events leading up to
this action, her duties included the investigation of internal
and external conplaints filed agai nst sworn and non-sworn
enpl oyees of the Dallas Police Departnent, supervising detectives
assigned to the | AD, and appearing at adm nistrative appeal
hearings. At such hearings it was her duty as an internal
affairs investigator to present the findings of her investigation
of the case, to turn over her investigative file to the presiding
of ficer, an assistant city manager, and to observe and ensure
that no false or inaccurate information was offered.

In July 1995, Branton was assigned to investigate a
conplaint filed by Oficer DeLois Thomas against Oficers Thonas
Popken and Billy Hattaway. |In her conplaint, Thomas all eged that
Popken, an “International Instructor” in the use of police
bat ons, had inproperly accepted a fee of $125 from Hattaway for
baton instructions and training, partially while on duty.

Branton’s investigation and report indicated that Popken admtted

! See Branton v. City of Dallas, No. 97-11352 (5th Cr. Dec.
10, 1998).




accepting a $125 check from Hattaway but clainmed that he |ater
tore it up; he said he only accepted the check so that he could
honestly informthe international baton association that he had
conplied with what he thought was its rule when he certified that
Hatt away had conpl eted the course.

According to Branton’s investigation, Thomas and Popken had
apparently devel oped sone aninosity towards each ot her stenmm ng
fromtheir conmmon anbition to becone certified as an
International Instructor in police baton, of which there were
only thirty-five in the world. Popken had been invited by
Monadnock, the baton vendor who certified police officers
according to their |evel of know edge and proficiency in the use
of the baton, to try out for certification. He applied to the
city for funds to finance his travel to Col orado for that
purpose. The officer in charge deni ed Popken’s application,
however, because Thomas had earlier been turned down for a
simlar request after she clainmed she had been invited to apply
for certification. The officer said that it would be unfair for
the city to pay Popken’s way after it refused to do so for
Thomas. Popken call ed Monadnock and was told that Thomas had
never been invited or told that she would be recommended for
certification. Subsequently, Popken traveled to Colorado at his
own expense and becane certified as an International |nstructor.

Popken’ s new status authorized himto recertify Internedi ate



I nstructors such as Hattaway and Thomas to give baton
instructions to recruits or beginners.

Thomas’ s internal affairs conplaint agai nst Popken
apparently arose out of their nutual aninpbsity and her perception
t hat Popken had unduly del ayed her recertification. Wen Thonas
told Branton that she had been invited by Lieutenant Art Sapp to
becone an International Instructor, Branton called Sapp to
confirmthis story. Sapp, however, denied “inviting” Thomas to
becone an International Instructor, but said he had only
responded to her inquiry expressing interest in becom ng one and
replied that she would first have to conplete additional training
bef ore he woul d consi der nom nating her.

Based on Branton’s investigation and report, Chief Cick
suspended Popken for one day. Popken appeal ed the discipline
i nposed. On Novenber 26, 1996, a hearing on the appeal was held
before an Assistant Gty Manager, Levi Davis, the ultimte
deci sion-maker in the matter; his decision was final and
unappeal abl e.

At the hearing, Thomas testified (not under oath) that Sapp
had invited her to becone an International Instructor. Branton,
who attended the hearing as the investigating | AD offi cer,
considered the testinony of Thomas to be false and in
contravention of Chief Cick’s departnental ethical policy

statenent regarding truthfulness. Although Branton had, in



accordance with her responsibilities, submtted her investigative
report to Davis, Branton had personal know edge that Davis did
not read reports prior to hearings and, therefore, would be
unaware that Thomas had testified falsely. Because one of her
duties as an I AD investigator was to ensure that the testinony
given at an official hearing was truthful, Branton said she felt
obliged to protect the integrity of the investigative process and
to report her concern about Thomas’s testinony.

Branton testified that it was her intent to tell Davis about
her concerns with Thomas’s testinony during the hearing, but she
was reluctant to create a confrontation with Thomas. Branton had
al ready corrected Thomas’s testinony on a different point during
the hearing after Thomas created the inpression that sone sort of
col lusion was involved in the investigation of Popken's
m sconduct. Thonmas testified that Executive Assistant Chief
Manuel Vasquez had reduced one of the allegations of m sconduct
agai nst Popken. Branton corrected this inpression, stating that
Chief Cick had instructed her to change the allegation. Branton
testified that when she brought this matter to Davis’'s attention
during the hearing, the Gty Attorney appeared to be disturbed
and upset. Therefore, she intended to raise her other concerns
about Thomas’'s testinony after Thomas | eft the stand and asked
the Gty Attorney when Thonmas woul d be excused fromthe stand.

The City Attorney, apparently still “irritated” that Branton had



once before corrected Thonmas’s testinony, dismssively inforned
Branton that such a concern was “not [her] problent but the
probl em of Popken’s attorney.

| medi ately after Thomas was excused, Davis closed the
hearing. As those in attendance began to | eave, Branton, in the
presence of the City Attorney, requested the opportunity to speak
with Davis. Davis excused the Gty Attorney, and Branton
i nformed himof the inconsistency between Thomas’s statenent and
Li eutenant Sapp’s disclosures and her belief that Thomas’s
testinony on that matter had been false. Branton nade no attenpt
to influence the outcone of the hearing or to persuade Davis as
to the appropriateness of Popken’s punishnent. Davis made no
i ndication that their conversation was inappropriate.

On Decenber 3, 1996, M. Davis issued his decision reducing
Popken’ s one-day suspension to a “letter of counseling.” In
addition, Davis ordered that Popken be reinbursed for his out-of-
pocket expenses related to his International Instructor training,
if the Departnent continued to request that he certify
I nternmedi ate baton instructors. Shortly after he received the
decision, Chief Cick informed Branton that she was being
transferred out of |AD because of the post-hearing statenent she
had made to Davis. Although the Chief rescinded the transfer
after conferring with the Gty Attorney, he stripped Branton of

her duties and responsibilities as an investigator and



supervi sor, rescinded her authority to supervise detectives and
ot her personnel, and assigned her to handle the “wal k-in”
conplaints, a job viewed by I AD i nvestigators as highly
undesirable. Mre inportantly, perhaps, the Chief placed an
admnistrative disciplinary report in her file which is open to
the public, jeopardizes her ability to receive a pronotion or
recover investigator status for at |east three years, and
prevents her from earning overtine pay.

Branton cl ai ned she had never been advised of a policy
agai nst reporting a witness’'s m sconduct to an assistant city
manager, and she produced deposition testinony from Seni or
Corporal Nancy Wallace and I AD I nvestigator Crista Wal ker that
they too had no know edge and were given no training on such a
policy. 1In fact, both Chief dick and Assistant City Manager
Davis testified that there was no rule, regulation, or policy of
the Dallas Police Departnent that prohibited Branton’s post-
heari ng conmuni cati on. Moreover, post-hearing conmunication
between | AD i nvestigators and assistant city managers does not
appear to have been an unknown practice in Dallas. Both Senior
Corporal Wallace and I AD I nvestigator Wal ker, in addition to
Sergeant Margi e Cunni ngham of the I AD, testified that they too
had had conmuni cati ons and conversations with assistant city
managers after the conclusion of a hearing and outside the

presence of the appellant and his attorney. Sergeant Cunni ngham



and Senior Corporal Wallace testified that after an appeal
hearing before Davis, he invited themand a city attorney to his
office for further questioning. Crista Wal ker testified that
Assistant Gty Manager Mary Suhm had initiated such a post-
hearing conversation with her.?

Branton al so contends that she thought it was her duty as
the 1AD officer on the case to informthe Assistant Cty Mnager
of any discrepancies in witnesses’ testinony and that it was her
duty to the Gty, the Departnent, and the public to do so.

Again, the testinony of other | AD investigators supports
Branton’s claim | AD Investigator Walker testified that it was
“part of [her] responsibility” to bring false testinony to |ight;
Seni or Corporal Wallace testified simlarly.

Branton testified that she, at all tines, believed she was
carrying out the goals and policies of Chief dick, as outlined
by the Chief in his honesty and truthful ness policy statenent on
January 11, 1995, long before this case arose. Chief dick’s
menor andum on the subject of “Ethical Standards of Conduct” was

sent to all personnel and was clear and unequivocal .® After

2 \\al ker, however, testified that the extent of the
conversati on was one question by Suhmas to how |l ong an officer had
been in the departnent. Further discussion was interrupted by

Assistant City Attorney Prema Vel u.

3Chief dick s nenorandumon the ethical standards of conduct
states as foll ows:

The Dallas Police Departnent Code of Conduct, Chapter

VIIl, Section 8.3, 8.4, and 8.5 specifically address

9



citing the pertinent sections of the Dallas Police Departnent
Code of Conduct regardi ng honesty and truthful ness, the Chief

informed all personnel that the m ssion statenent of the

st andards of enpl oyees’ behavi or and ethical conduct in
regards to honesty and truthful ness. The m ssion
statenent of the Dallas Police Departnent which is being
prepared for distribution and display specifically states
t hat enpl oyees will:

Be exanples of honesty and integrity in their

prof essional and personal lives, thereby earning

public trust.
The ethical standards of truthfulness and honesty form
the basis of public confidence. Every sworn officer not
only takes an oath of office to “faithfully” execute the
duties of the office of Police Oficer for the Gty of
Dallas, but this oath is reaffirned when we, as police
officers, are called to testify in any case and we swear
totell the whole truth and nothing but the truth. This
standard for truthful ness applies to all aspects of our
duties, not only courtroom testinony, but in the
preparation of offense and arrest reports, admnistrative
internal statenents, and in everything we say and wite
while performng our duties. This standard wll be
adhered to by all nenbers of the Departnent, both sworn
and non-sworn enpl oyees.

| recognize that an overwhel mng majority of the nenbers
of this Departnment are honest and hardwor ki ng. As a
result of this, each nenber should take pride in the
Departnent’s outstanding reputation for integrity and
honesty, both internally and throughout the community.

W nust all take responsibility for protecting this

standard of professional conduct. Unt r ut hf ul ness or
di shonesty cannot and will not be tolerated. Therefore,
any enpl oyee found to be untruthful or dishonest will, in

nost cases, be term nated.

The Dallas Police Departnent will remain commtted to
providing the finest in police service.

/s/ Bennie R dick

Bennie R dick
Chi ef of Police
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Departnent being prepared would state that enployees wll: “Be
exanpl es of honesty and integrity in their professional and
personal lives, thereby earning public trust.” To this the Chief
added statenents of his own stressing conpl ete honesty by police
officers as a neans of earning public confidence and trust:

(1) “The ethical standards of truthful ness and honesty form
the basis of public confidence.”

(2) “This standard for truthfulness [set forth in each
officer's oath of office and court testinony] applies to al

aspects of our duties, not only courtroomtestinony, but in the

preparation of offense and arrest reports, admnistrative

internal statenents, and in everything we say and wite while

performng our duties.” (enphasis added).

(3) “This standard will be adhered to by all nenbers of the
Departnent, both sworn and non-sworn enpl oyees.”

(4) “We nust all take responsibility for protecting this
standard of professional conduct. Untruthful ness or dishonesty
cannot and will not be tolerated. Therefore, any enpl oyee found
to be untruthful or dishonest will, in nost cases, be
termnated.”

A printed notto appeared at the bottom “The Only Reason You
And | Are Here Is To Serve The Citizens of Dallas.”

Chief Cick described in his deposition what had caused him

to issue the Ethical Standards Conduct policy statenent to all of
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his personnel: “[After | becane chief of police,] | was concerned
that | saw. . . too frequently what | felt were officers that,
particularly during internal investigations, were |ess than
truthful, either evasive, don’t know, don't renmenber, wasn’t
there or in sone cases just out and out |ying about what
happened.”

On February 6, 1997, Branton filed suit under 42 U S.C. 8§
1983 against the Cty of Dallas and Chief Cick, alleging that
Chief Cick had violated her First Amendnent rights by punishing
her for the exercise and content of her free speech concerning
the false testinony by a police officer. The district court
granted Chief dick’s partial notion to dism ss under Rule
12(b)(6) on qualified imunity grounds. A panel of this court
reversed and remanded. After discovery, the district court
i ssued summary judgnent in favor of the defendants, holding that
Branton’s speech was not protected by the First Anmendnent.

Branton’ s present appeal foll owed.

|1. STANDARD OF REVI EW
W review de novo the district court’s concl usi on that

summary judgnent was proper. Victor v. MEl veen, 150 F. 3d 487,

453-54 (5th Gr. 1998). In reviewing the district court’s grant
of summary judgnent, we nust view all the disputed facts and

reasonable inferences in a light nost favorable to the non-

12



nmovant, Branton, and determ ne whether she has set forth
sufficient evidence to denonstrate that her speech concerned a
matter of public inport and, if so, whether Branton’s interest in
speaki ng outwei ghed the city's interest in efficiency. |d.
Summary judgnent is appropriate if the novant shows that there is
no genui ne i ssue of material fact for trial. Fed. R Cv. P
56(c). To withstand summary judgnent, Branton nust show, by
affidavits, depositions, answers to interrogatories, and

adm ssions on file, that there are specific facts that create a

genui ne issue for trial. Celotex Corp. v. Catrett, 477 U S. 317,

324 (1986).

[11. FIRST AMENDMENT CLAI M
It is well established that a governnental enployer “cannot
condi tion public enploynent on a basis that infringes the
enpl oyee’ s constitutionally protected interest in freedom of

expression.” Connick v. Myers, 461 U S. 138, 142 (1983). W

review the plaintiff’s First Arendnent retaliation claimunder

the four-step test derived from Connick and Pickering v. Board of

Education, 391 U. S. 563 (1968). Teaque v. Cty of Flower Mund,

179 F. 3d 377, 380 (5th G r. 1999)(quoting Harris v. Victoria

| ndep. Sch. Dist., 168 F.3d 216, 220 (5th Gr. 1999)).

The first two questions are legal in nature and are for the

court to resol ve. See Connick, 461 U S. at 147-48, n.7; Teaque,

13



179 F.3d at 380; Coughlin v. Lee, 946 F.2d 1152, 1156 (5th Cr.

1991). Initially, we nust determ ne whether the enployee’s
speech can be “fairly characterized as constituting speech on a
matter of public concern.” Connick, 461 U S. at 146. |[If it can,
we nust then bal ance the enployee’s interest, as a citizen, in
comenting upon matters of public concern against “the interest
of the State, as an enployer, in pronoting the efficiency of the
public service[s] it perfornms through its enployees.” Rankin,
483 U. S. at 388 (citing Pickering, 391 U S. at 568).

It is for a jury to resolve any renaining factual disputes
as to whether plaintiff’s protected speech was a substantial or
nmotivating factor in the adverse enpl oynent decision, or whether
t he enpl oyer woul d have made the sane enpl oynent decision in the

absence of the protected speech. Gardetto v. Mason, 100 F. 3d 803,

811 (10th Gir. 1996).

A. Public Concern

Matters of public concern are those which can “be fairly
considered as relating to any matter of political, social, or
ot her concern to the comunity.” Connick, 461 U S. at 146.
Wi | e speech pertaining to internal personnel disputes and
wor ki ng conditions ordinarily will not involve public concern,
id. at 148, speech “conplain[ing] of msconduct within the police

departnent . . . [is] speech addressing a matter of public

14



concern.” Thonmpson v. City of Starkville, M ssissippi, 901 F.2d

456, 463 (5th Cir. 1990); Wallace v. Texas Tech. Univ., 80 F.3d

1042, 1051 (5th Gr. 1992). “Speech which discloses any evidence
of corruption, inpropriety, or other nmal feasance on the part of

city officials . . . concerns matter of public inport.”

Thonpson, 901 F. 2d at 463 (quoting Conaway v. Smith, 853 F.2d
789, 796 (10th Cr. 1998) (per curiam). In making this

determ nation, we consider the “content, form and context of a
given statenent, as revealed by the whole record.” Connick, 461
U S. at 147-48.

The content of a public enployee’s speech may relate to a
public concern for purposes of First Amendnent analysis if it
does not involve solely personal matters or strictly a di scussion
of managenent policies that is only interesting to the public by
virtue of a manager’s status as an arm of governnment. Connick

461 U. S. at 147; Kennedy v. Tangi pahoa Parish Library Bd. of

Control, 224 F.3d 359, 372 (5th Gr. 2000)(citing Wlson v. UT

Health Cr., 973 F.2d 1263, 1269 (5th Gr. 1992); Terrell v.

Univ. of Texas Sys. Police, 792 F.2d 1360, 1365 n.5 (5th Cr

1986)). “If releasing the speech to the public would informthe
popul ace of nore than the fact of an enpl oyee’s enpl oynent
grievance, the content of the speech may be public in nature.”
Kennedy, 224 F.3d at 372 (citing Thonpson, 901 F.2d at 463 n.5).

“Public enployees by virtue of their public enploynent, may nake

15



val uabl e contributions to public debate.” Gonzales v. Benavi des,

774 F.2d 1295, 1299 (5th Cr. 1985). The nature of their

enpl oynent does not exclude the possibility that an issue of
private concern to the enployee may al so be an i ssue of concern
to the public. 1d. at 1305. “Neither the [First] Amendnent
itself nor our decisions indicate that . . . freedom[of speech]
is lost to the public enpl oyee who arranges to conmuni cate
privately with his enployer rather than to spread his views

before the public.” Gvhan v. Western Line Consolid. Sch. Dist.,

439 U. S. 410, 415-16 (1979); see also Kennedy, 224 F.3d at 374;

Thonpson, 901 F.2d at 467; WIlson, 973 F.2d at 1265; Benningfield

v. Gty of Houston, 157 F.3d 369, 373-74 (5th Cr. 1998); Brown

v. Texas A & MUniv., 804 F.2d 327, 337 (5th Gr. 1986).

It is undisputed that, at the tine the adverse enpl oynent
action was taken, speech related to i nproper acts by public

officers qualified as a matter of public concern. Schultea v.

Wod, 27 F.3d 1112, 1120 (5th Cr. 1994) (“No reasonable public
official in 1992 could have assuned that he could retaliate
agai nst an enpl oyee because of the enployee’s disclosure of

i nstances of m sconduct by a public official.”), superseded on

ot her grounds, 47 F.3d 1427 (1995)(en banc); see also

Benni ngfield, 157 F.3d at 375-77; WIlson, 973 F.2d at 1270:;

Thonpson, 901 F.2d at 463. Exposure of official m sconduct,

especially within the police departnent, is generally of great

16



consequence to the public. Brawner v. Gty of Richardson, 855

F.2d 187, 191-92 (5th Gr. 1988). “There is perhaps no subset of
‘“matters of public concern’” nore inportant, [for purposes of
First Amendnent protection of speech of public enployees,] than

bringing official msconduct to light.” Davis v. Ector County,

40 F. 3d 777, 782 (5th G r. 1995); see also Denton v. Mrgan, 136
F.3d 1038, 1043 (5th G r. 1998); Thonpson, 901 F.2d at 463.
Applying the relevant principles of law to the evidence with
reasonabl e constructions and i nferences drawn in favor of the
non- nover, Branton, we conclude that the content, form and
context of her statenents to the Assistant Cty Mnager,
reporting what she perceived to be dishonest testinony of another
police officer at a disciplinary hearing, was a matter of public
concern. Although Branton’s speech occurred at work, because her
job required her to report false testinony at official hearings,
Branton had not only an invitation but a duty to speak. Thus,

“the context factor weighs in h[er] favor.” VM ctor v. MEl veen,

150 F. 3d 451, 458 (5th G r. 1998)(citing Bickel v. Burkhart, 632

F.2d 1251, 1252 (5th Cr. 1980)). According to Chief Cick’s own
witten statenment of Police Departnent policy it is extrenely
inportant to the public that police officers be truthful in al
aspects of their duties, not only in the courtroom but in
“everything [they] say,” including “adm nistrative internal

statenents.” In the words of Chief dick, “[T]ruthful ness and

17



honesty formthe basis of public confidence.” The Chief’s policy
is admrable and inportant itself, because police officers who
are constantly trained and rem nded to be truthful in “everything
[they] say” will be less likely to give fal se evidence in court
or fabricate statenents that m ght endanger the liberty of

i nnocent citizens.

B. Pickering Bal ancing Test

Because Branton’s statenent addressed a matter of public
concern, Pickering next requires that we bal ance Branton's
interest in making her statenent against “the interest of the
State, as an enployer, in pronoting the efficiency of the public
services it perforns through its enployees.” Pickering, 391 U S.
at 568. The enpl oyee’ s statenent is not considered in a vacuum
however. Rankin, 483 U S. at 388. "In perform ng the bal anci ng,

the manner, tine, and place of the enpl oyee’s expression are
relevant, as is the context in which the dispute arose.” 1d.
(citing Connick, 461 U. S. at 152-53; dvhan, 439 U S at 415
n.4). “The Suprenme Court has recogni zed as pertinent
consi derations ‘whether the statenent inpairs discipline by
superiors or harnony anong co-workers, has a detrinental i npact
on cl ose working relationships for which personal |oyalty and
confidence are necessary, or inpedes the performance of the

speaker’s duties or interferes wwth the regul ar operation of the

18



enterprise. Victor, 150 F.3d at 457 (quoting Pickering, 391
US at 570-73).

The state interest considerations focus on the “effective
functioning of the public enployer’s enterprise.” Rankin, 483
U S at 388. “Interference with work, personnel relationships,
or the speaker’s job performance can detract fromthe public
enpl oyer’s function; avoiding such interference can be a strong
state interest.” 1d. “[Rleal, not inmagined, disruption is
requi red, and the ‘close working relationship’ exception cannot

serve as a pretext for stifling legitimte speech.

MKinley v. Gty of Eloy, 705 F.2d 1110, 1115 (5th Cr. 1983).

In this respect, the defendants fail to denonstrate, w thout
dispute as to material facts, a state interest that outweighs
Branton’s First Amendnent rights. Al though Branton’s statenent
was rmade at the workplace, there is a genuine dispute as to
whether it interfered with the efficient functioning of the
pol i ce departnent.

Viewed in the |ight nost favorable to Branton, the evidence
of record shows that Branton’s statenent caused no unanti ci pated
del ays or disruption or interference with the disciplinary
proceedi ngs or the functioning of the police departnent. Chief
Click admtted in his deposition that he had no evidence and
could cite no facts which showed that Branton’s statenent

adversely affected the efficiency or norale of the police
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departnent. Chief Cick and Assistant Gty Manager Davis
testified that there were no rules, regulations, or standard
operating procedures that prohibited | AD investigating officers
fromreporting msconduct or false testinony to an Assistant City
Manager as Branton had done. Moyreover, they testified that there
had been no effort to train or instruct the I AD officers on what
was expected of themin connection with disciplinary hearings.

Al t hough Chief Cdick said he had not been aware of other such
comuni cations between | AD officers and assistant city nanagers,
there was evidence that the assistant city nmanagers and city
attorneys had all owed such comuni cations to occur.

Consequently, a reasonable trier of the facts could find or infer
that, despite the Chief’s claimof |ack of know edge, the actual
custom and practice of the departnent permtted post-hearing
conferences between | AD officers and the assistant city nmanagers.
There was no evidence that the efficiency or norale of the
departnent or its officers had been adversely affected by that
custom or practice.

Further, Davis testified that, in addition to being the
hearing officer in Oficer Popken's case, he was primarily
responsi ble for adm nistering the day-to-day operations of the
police and fire departnents; that in effect he had been del egated
executive authority over the police departnment and its chief by

the city manager. Thus, the record does not establish that the
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chief of police had exclusive or autononous authority to
discipline officers for their conduct while acting as w tnesses
or investigators assisting the assistant city nmanagers in
di sciplinary appeals, especially if the officers were innocently
acting in accord with procedures established by the assistant
city managers.

Al t hough Chief Cick professed to have no know edge of
previ ous post-hearing comuni cati ons between | AD i nvestigators
and assistant city managers at disciplinary appeals, he did not
inquire into the practices or procedures established by the
assistant city managers or ascertain whether he had the authority
to nodify their procedures unilaterally.* The record reflects
that he consulted the city attorney only after he had ordered
Branton transferred out of the I AD, a sanction he nodified after
receiving | egal advice. Assum ng the Chief had been all ocated
the authority to regulate the conduct of I AD officers during
di sciplinary appeals or related conferences, he offered no
evi dence or explanation as to why he could not have renedi ed the
perceived institutional shortcom ng by providing the | AD officers
wth training, instructions, or regulations on the subject.

There was no evidence that the | AD officers knew or should have

*The Dallas City Charter provides that the chief of police's
“control of the police departnent, [is] subject to the supervision
of the city manager and also [is] subject to the rules,
regul ations, and orders as the city nanager may prescri be. ”
Dallas Gty Charter, Ch. XlIl, 8 2 (enphasis added).
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known that the practice was contrary to police departnent rules,
regul ations, or policy. There was no evidence that Branton

knowi ngly acted inproperly or in bad faith. Consequently, a
reasonable trier of fact could find that the Chief’s inposition
of severe punishnent on Branton individually, instead of adopting
or recommending a new rule, regulation, instruction, or operating
procedure governing investigator-city manager communi cations in
disciplinary cases, was in fact retaliation against Branton for
the exercise and content of her speech that nmay have contri buted
to the reduction of the Chief’s suspension of Popken, rather than
discipline for the tinme and manner of her post-hearing statenents
to the assistant city manager.

Al t hough Branton did not violate any known police departnent
rule, regulation, or policy, Chief dick testified that the
action taken agai nst her was warranted because she shoul d have
known t hrough her comon sense and her experience that ex parte
| AD of ficer/assistant city manager communi cations would lead to
unfair hearings and | oss of confidence and noral e anong police
officers. In addition to all of the other factors recited above
that tend to underm ne this argunent, the assunption upon which
it is based, i.e., that the police departnent’s interna
di sciplinary appeal closely replicates a trial or an appeal in a
court of law, is not borne out by the record. Testinony at the

di sciplinary hearings is not taken under oath. The | AD
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investigating officer presents to the assistant city manager her
total investigative file in support of the disciplinary charges
agai nst the appellant. The IAD officer’s investigative file
consists of summaries of her interviews with various persons
havi ng knowl edge rel evant to the case. The appellant, wth or
W t hout the assistance of counsel, is offered an opportunity to
respond. At the end of the hearing, the assistant city manager
takes the case under advi senent, considers the investigative file
and the testinony heard, and in due course renders deci sion,
which is not further appealable. The police departnent’s
di sciplinary appeal resenbles a |less than formal adm nistrative
hearing nore than a fully adversarial formal court proceeding.

Mor eover, concerns about mai ntaining harnmony and elim nating
di sruption cannot be the sole neasure of governnent interest when
the enpl oyee’ s speech furthers other inportant state interests.

For exanple, in Wlson v. UT Health Center, 973 F. 2d 1263, 1270

(5th Gr. 1992), the defendant argued that a police officer’s
interest in reporting sexual harassnment within the departnent was
out wei ghed by the police force’s interest in elimnating

di ssension and providing efficient police protection. This court
concl uded, however, that if a jury determ nes that the police

of ficer “reported sexual harassnent in good faith,” then the
state’s “interest in maintaining a police force that is free of

sexual intimdation, which [her] good faith reports would serve,
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out wei ghs any interest in departnental efficiency and harnony.”
Id.

Simlarly, Branton’s good faith comments serve a very
i nportant state interest--the prevention or elimnation of
perjury, other false testinony, and corruption w thin municipal
| aw enforcenent departnents. |In fact, Chief Cick agrees that it
woul d be entirely proper and salutary for an | AD officer to
present such information to the Assistant Cty Manager during the
disciplinary hearing. The Chief and the city attenpt to justify
the severe adverse actions taken agai nst Branton by argui ng that
ex parte comunications fromthe I AD investigators to the
assistant city managers may affect the integrity of the
di sciplinary hearings and the norale of the police force. W
agree that their goals are |laudatory, but these objectives
doubt | essly coul d be achi eved nore constructively and effectively
by adopting rules and regul ations, or by providing the | AD
officers with instructions and training, instead of inposing
harsh enpl oynent sanctions that violate the First Amendnent
rights of an innocent, well-intentioned individual governnent
enpl oyee.

Construed in the light nost favorable to Branton, the record
contains no evidence that Branton nade statenents in bad faith or
wth an intent to disrupt the hearing or the departnent’s

operations for an inproper reason. Branton’s remarks were made

24



in response to what she considered her duty as a police officer,
pursuant to the Chief’s nmeno urging individual responsibility for
honest | aw enforcenent and in her special capacity as the | AD

i nvestigating officer assigned to the case to assist in seeking
the truth.

Viewing the facts fromthe sunmary judgnent record and
inferences therefromin a light nost favorable to Branton, we
conclude not only that Branton’s speech addressed a natter of
public concern but also that under the Pickering bal ancing test,
Branton’s interest in speaking outweighs the defendants’ interest
in efficiency. Consequently, her conduct falls under the
protective aegis of the First Anmendnent. Accordingly, the
district court erred in granting summary judgnent to the Gty and

Chief Cick on these grounds.

| V. QUALIFIED I MMUNI TY
Because Branton has established for purposes of summary

j udgnent practice that Chief dick violated her First Amendnent
right to free speech under current law, we next turn to dick’s
argunent that he is entitled to qualified inmunity because the
| aw governi ng his conduct was not clearly established when the
conduct occurred; and, alternatively, if it was, that a

reasonabl e officer could have believed, in light of the clearly

established | aw, that his conduct was | awful .
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A court required to rule upon the qualified inmunity issue
must consider this threshold question: “Taken in the |ight nost
favorable to the party asserting the injury, do the facts alleged
show the officer’s conduct violated a constitutional right? This

must be the initial inquiry.” Saucier v. Katz, 533 U S 991, |

121 S. . 2151, 2156 (2001) (citing Siegert v. Glley, 500 U S

226, 232 (1991)); see also Price v. Roark, 256 F.3d 364, 369 (5th

Cr. 2001). “If no constitutional right would have been viol ated
were the allegations established, there is no necessity for
further inquiries concerning qualified imunity.” Saucier, 531
UusS at __ , 121 S .. at 2156. “On the other hand, if a

vi ol ation could be nmade out on a favorable view of the parties’
subm ssions, the next, sequential step is to ask whether the

right was clearly established.” 1d.; see also Price, 256 F.3d at

369. The Suprene Court has enphasized “‘that the right the
official is alleged to have violated nust have been clearly
established in a nore particul arized, and hence nore rel evant,
sense: The contours of the right nust be sufficiently clear that
a reasonable official would understand that what he is doing
violates that right.”” Saucier, 531 U S at __ , 121 S.Ct. at

2156 (quoting Anderson v. Creighton, 483 U S. 635, 640 (1987)).

“The relevant, dispositive inquiry in determ ning whether a right
is clearly established is whether it would be clear to a

reasonabl e officer that his conduct was unlawful in the situation
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he confronted.” 1d. (citing Wlson v. Layne, 526 U S. 603, 615

(1999)).

This does not require that the courts nust have agreed upon
the precise formulation of the standard. 1d. “Assum ng, for
i nstance, that various courts have agreed that certain conduct is
a constitutional violation under facts not distinguishable in a
fair way fromthe facts presented in the case at hand, the
of ficer would not be entitled to qualified imunity based sinply
on the argunent that courts had not agreed on one ver bal
formul ation of the controlling standard.” 1d. at _ , 121 S . C
at 2157.

Al t hough we have just determ ned above that under present
law Chief Cick’s punitive enploynent action against Branton
because of her speech pointing out dishonest conduct by another
officer violated the First Amendnent, the question remains
whet her this was clearly established in January of 1997, when
Click decided to strip her of all internal affairs investigative
duties and to relegate her to taking down wal k-in conplaints. W
conclude that, at that tinme, Branton’s right had been defined at
the appropriate | evel of specificity so that a court could
determne that it was clearly established and that its contours
had becone sufficiently clear so that a reasonable official,
identically situated, would understand that what he was doi ng

viol ated that right.
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For at least thirty-four years, it has been settled that a
state cannot condition public enploynent on a basis that
infringes the enployee’s constitutionally protected interest in

freedom of expression. See Keyishian v. Bd. of Regents, 385 U S

589 (1967). In Pickering, 391 U S at 573-75, the Suprene Court
held that the public interest in having free debate on matters of
public concern--the core value of the Free Speech O ause of the
First Amendnent--is so great that a public school teacher’s right
to speak on matters of public inportance nmay not furnish the
basis for his dismssal from public enploynent. The Court’s
cases followi ng Pickering also involved protecting speech of
gover nnment enpl oyees on matters of public concern. Perry v.

Si ndernmann, 408 U.S. 593 (1972) (state college teacher’s right to
testify before legislative conmttees in public debate regarding
whet her col |l ege should be elevated to four-year status); M.

Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U S. 274

(1977) (public school teacher’s right to | eak admnistration’s
bond issue related dress code for teachers to radio station);

G vhan, 439 U. S. 410 (1979) (public enployee’s right to private
expression to enployer of views on school district’s racial
policies). 1In Connick, 461 U S at 147, the Court found that

I nproper pressure on assistant district attorneys to work in
political canmpaigns is a matter of public concern but concl uded

t hat when a public enpl oyee speaks on natters only of personal

28



interest, such as an enpl oyee’ s grievance on a job transfer and
not on a matter of public concern, that speech is unprotected,
absent the nost unusual circunstances.

This Court of Appeals has further clarified the contours of
public enpl oyees’ First Anendnent free speech rights to report
m sconduct by fellow enpl oyees and officers. W have held that
public enpl oyees’ speech reporting official m sconduct,
wr ongdoi ng, or nal feasance on the part of public enployees
i nvol ves matters of public concern. WIson, 973 F. 2d at 1269
(reporting sexual harassnment by superiors); Schultea, 27 F.3d at
1119-20 (reporting suspected crimnal activity of city counci

menber), superseded on other grounds, 47 F.3d 1427 (1995)(en

banc). In Brawner, 855 F.2d at 191, we held that a police
officer’s communication in his attorney’s letter accusing the
police departnent of non-crimnal investigations of journalists,
citizens, and candidates for city council addressed nmatters of
public concern. “The disclosure of m sbehavior by public
officials is a matter of public interest and therefore deserves
constitutional protection, especially when it concerns the
operation of a police departnent.” 1d. at 191-92 (citing

Gonzal ez v. Benavides, 712 F.2d 142 (5th Cr. 1983); Sol onpn v.

Royal Oak Township, 842 F.2d 862, 865 (6th Cr. 1988); O Brien v.

Town of Cal edonia, 748 F.2d 403, 407 (7th Gr. 1984); Brockell v.

Norton, 732 F.2d 664, 668 (8th Cr. 1984))(footnotes omtted).
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In Denton, 136 F.3d at 1038, we held that in Septenber of
1991 and January of 1992, when juvenile probation officers were
fired by a school district for going over its heads to report
percei ved wongdoing by the district to the state education
agency, they had a constitutional right to address that matter of
public concern. “[S]peech reporting official m sconduct,
wr ongdoi ng, or nal feasance on the part of public officials
i nvol ves matters of public concern.” 1d. at 1043 (citing WI son,
973 F.2d at 1269; Schultea, 27 F.3d at 1120; Brawner, 855 F.2d at
192) .

I n Warnock v. Pecos County, Texas, 116 F.3d 776, 781-82 (5th

Cr. 1997), we held that state judges’ decision not to reappoint
the county auditor violated the First Amendnent, that the
relevant First Anendnent | aw was clearly established when the
judges nmade their decision in 1993, and that firing a county
auditor for reporting violations of the lawis objectively

unreasonable. And, in Frazier v. King, 873 F.2d 820, 827 (5th

Cr. 1989), we denied qualified immunity to the warden of a state
correctional center who fired a registered nurse in violation of
her clearly established right to report violations of nursing

practices in the infirmary. See also Thonpson, 901 F. 2d at 468-

70 (denying qualified immnity to police officials who term nated
a police officer for filing witten grievances related to the

departnent’s pronotion policy and for making oral conplaints
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about police m sbehavior); Harris, 168 F.3d at 223-24 (denying
qualified imunity to school superintendent for reprimndi ng two
teachers who made critical remarks in 1995 about the school’s
principal and stating that “[t]he Defendants are not insul ated
fromtheir unconstitutional conduct nerely because a bal anci ng
test is involved in our [First Anendnent] analysis”); 2 Ivan E
Bodenstei ner & Rosalie Berger Levinson, State & Local Governnent
Cvil Rghts Liability 8 1A:05 n.88 (2000) (citing cases from al
circuits).

After review ng the foregoing cases, we conclude that, at
the tinme Branton spoke out, it was clearly established under
facts “not distinguishable in a fair way fromthe facts in the
case at hand,” that Branton’s speech revealing fal se testinony by
a fellow police officer was protected and that “the officer would
not be entitled to qualified imunity based sinply on the
argunent that courts had not agreed on one verbal fornulation of
the controlling standard.” Saucier, 531 U. S at __ , 121 S. C
at 2157. Consequently, a reasonably objective public official,
identically situated in Chief Cick’s position, would have known
t hat adverse enpl oynent action agai nst an enpl oyee for her speech
concerning false testinony by a fellow officer would violate a
clearly established constitutional right. Therefore, the
def endants here are not entitled to sunmary judgnent on their

claimof qualified imunity.
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Whil e Branton must ultimately prove that the exercise and
content of her speech, rather than its tinme and manner, was the
nmotivating factor in the adverse enpl oynent action she suffered,
the determ nation of that issue turns on a genui ne dispute of
material fact, and is a proper issue for trial, not for
resolution by sunmary judgnent. We intinmate no opinion on the
ultimate nmerits of the litigation. W sinply hold that the
district court incorrectly granted sunmary judgnent at this tinme
on the record before us.

For these reasons, the summary judgnent is REVERSED and the

case is REMANDED for further proceedings.
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JERRY EE. SMTH, G rcuit Judge, dissenting:

Def endants argue, and the district court found, that
Branton's report to Davis was of no concern to the public.
Agreeing with that assessnent, | respectfully dissent and would
affirm

Branton nerely communi cated her opinion that Thomas had |ied
regarding an invitation to becone an International |nstructor.

As an independent matter, that content is obviously of no public
inport, for the public is not concerned with Thomas's anbitions
regardi ng baton instruction. If the comunication invol ved
serious police m sconduct or corruption, however, it would be of
public concern. Thus, in Brawner v. Cty of Ri chardson, 855 F.2d
187, 191-92 (5th G r. 1988), this court stated that “[t]he

di scl osure of m sbehavior by public officials is a matter of
public interest and therefore deserves constitutional protection,
especially when it concerns the operation of a police
departnent.”

Def endants correctly urge that an alleged lie during
testinony at an adm nistrative hearing concerning a purely
internal police matter (i.e., a matter that did not concern the
public safety mssion of the police departnent) is not of public
concern. Defendants point out that even if a lie at such a

hearing potentially could be of public concern, it is of no such



concern when it is conpletely tangential and irrelevant to the
pur pose of the hearing. For exanple, if an officer lied
about his age, the fact that it occurred at a police

adm ni strative hearing would not elevate that content to a matter
of public concern. Here, whether Thonmas was requested to becone

an International Instructor is irrelevant to Popken's w ongdoi ng.

Branton, citing |language of this court, counters that any
fal sehood during testinony at a police admnistrative hearing,
regardl ess of relevance, is police msconduct and therefore is of
public concern. The majority apparently agrees, enphasizing that
“because police officers who are constantly trai ned and rem nded
to be truthful in '"everything [they] say' will be less likely to
give false evidence in court or fabricate statenents that m ght
endanger the liberty of innocent citizens.”

In Brawner, this court held that speech regarding ill egal
police investigations of citizens and politicians was of public
concern. See Brawner, 855 F.2d at 189-90. “Because the speech
at issue conplained of m sconduct within the police departnent,
it should be classified as speech addressing a matter of public
concern.” 1d. at 192.

In Thonpson v. City of Starkville, 901 F.2d 456, 463, 466
(5th Gr. 1990), we held that there was a fact issue whether

speech alleging theft of confiscated property and raci al



discrimnation in a police departnent constituted a natter of
public concern:

This court has held, albeit under different facts, that

where speech 'conpl ai ned of m sconduct within the

police departnent, it should be classified as speech

addressing a matter of public concern' [citing

Brawner]. |If released to the public, Thonpson's

af fidavit woul d expose possible corruption in the

police force of the Gty.

The Thonpson court went on to note that the case invol ved

all egations of w despread m sbehavior within the police force
“which could potentially affect public safety,” such as the

all egation that certain officers mght not respond to a request
for backup of a black officer. I1d. at 466. Thonpson's
recognition that the facts of Brawner were different, and its
di scussion of the potential public interest in the specific
speech under consideration, denonstrate that Branton's broad
readi ng of Brawner is not the law of this circuit.

Branton's contention that every breach of internal enpl oyee
rules is of public concern nerely because it takes place within a
police departnent is supported neither by our precedent nor by
| ogic. Even accepting all of Branton's factual
assertionsSSnanely, that she truly thought Thomas had |ied, that
she breached no specific departnent guidelines by speaki ng when
she did, and that she acted in good faith and out of no ill
noti veSSt he content of her speech was not of public concern, and

therefore her First Anmendnent claimfails, without the need to

address the issue of the interests of the enpl oyer or of
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qualified i munity.
This court should not sit in judgnment of personnel actions

that do not violate the Constitution. | respectfully dissent.
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