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KING Chief Judge:

As is required under 28 U S.C. 8§ 2253(c), Texas death row
inmate Mack Oran Hill requests that we grant a certificate of
appeal ability to enable himto obtain review of the district
court’s denial of habeas relief. For the reasons that follow, we
deny his request.

| . PROCEDURAL BACKGROUND

Followng a jury trial, Mack Oran HlIl (“H II1”) was

convicted of capital nmurder on July 7, 1989, and was sentenced to

death on August 3, 1989. The Texas Court of Crim nal Appeals



affirmed his conviction and sentence on May 5, 1993. Hll’s wit

of certiorari was deni ed on June 13, 1994. See H Il v. Texas,

512 U. S. 1213 (1994).

Hi Il was appointed counsel to represent himin state habeas
proceedi ngs on March 24, 1997. Wth the perm ssion of the Court
of Crimnal Appeals, HIl’'s counsel filed in state court on Apri
11, 1997 a skeletal petition for habeas relief, and filed a
conplete petition on Decenber 17, 1997. |In the latter petition,
Hi Il asserted eight grounds for relief. On August 5, 1998, the
state habeas court, which was also HIl’s trial court, held an
evidentiary hearing on Hll’s claimthat the district attorney
inproperly withheld information as to the existence of a deal for
| eniency with several witnesses who testified at HIl’ s trial.
Shortly after the conclusion of that hearing, the state court
recomended that relief be denied, and on Novenber 12, 1998
issued its findings of fact and conclusions of law. The Texas
Court of Crimnal Appeals denied relief with witten order on
February 24, 1999.

H Il s counsel alnost imediately filed a notion for
equitable tolling of the statute of limtations of the Anti-
Terrorismand Effective Death Penalty Act of 1996 (“AEDPA’), Pub.
L. No. 104-132, 110 Stat. 1214, arguing that the significant
del ay in appointing counsel for purposes of Hll’s state habeas
proceedi ngs warranted tolling. The filing of the skeletal

petition had stayed the statute of limtations, see 28 U S. C



8§ 2244(d)(2), but left only 13 days remaining in Hll’'s one-year

grace period. See Flanagan v. Johnson, 154 F.3d 196, 200 (5th

Cr. 1998) (applying rule announced in United States v. Flores,

135 F. 3d 1000 (5th Gr. 1998), to petitions filed under 28 U S. C
8§ 2254 and thus allow ng prisoners whose convictions were final
before AEDPA' s effective date until April 24, 1997 to file
petitions in federal court). The court denied the benefits of
equitable tolling, but construed Hill's notion as one for an
extension under 28 U S.C. 8§ 2263. The court granted an extension
until March 31, 1999.

H Il filed his petition seeking federal habeas relief on
March 30, 1999. He filed notions under 21 U S.C. 8§ 848(q)(4)(B)
seeki ng the assistance of a forensic expert (on June 7, 1999),
and of an investigator for discovery purposes (on June 11, 1999),
and under Rule 6 of the Rules Governing Section 2254 Cases
seeki ng additional discovery (on June 11, 1999). Each of these
nmoti ons was denied the sane day it was filed. The district court
held on June 11 a hearing regardi ng Respondent Gary L. Johnson’s
(“Respondent”) June 10 notion for summary judgnent, and on July
1, issued its findings of fact and concl usions of |aw, granted
Respondent’ s notion, and entered a judgnent dismssing HIlIl’s
petition with prejudice.

HIl filed a tinely notice of appeal. He sought a

certificate of appealability (“COA”) fromthe district court on



June 30, 1999. The district court declined to grant a COA on any

of the issues he rai ses before us.

1. DI SCUSSI ON
H Il seeks a COA fromthis court on four issues relating to
his state trial. Hi Il alleges that the district attorney failed

to reveal inplied understandings for |eniency between hinself and
several witnesses, failed to correct false and m sl eadi ng
testinony, and failed to disclose i npeachnent evidence. He also
asserts that his due process and equal protection rights were
vi ol ated when the Texas Court of Crimnal Appeals failed to
utilize the “reasonable alternative hypothesis” construct for
review of the sufficiency of circunstantial evidence entered
against him in direct contravention of its own decision to apply
that construct to cases such as his. |In addition, Hil
chal l enges the district court’s denial of his notions requesting
addi tional discovery, and the assistance of a forensic expert and
of an investigator, and its granting of Respondent’s notion for
summary judgnent.

H Il s petition for federal habeas relief was filed on March
30, 1999, and therefore his case is governed by the provisions of

the AEDPA. See Green v. Johnson, 116 F.3d 1115, 1119-20 (5th

Cr. 1997). Under 28 U S.C 8§ 2253(c)(1)(A), H Il mnust first
obtain a COA before he may obtain appellate review of the

district court’s denial of habeas relief. A COA can issue only



if HIl rmakes a “substantial showi ng of the denial of a
constitutional right.” [d. § 2253(c)(2). Such a show ng
“requires the applicant to ‘denonstrate that the issues are

debat abl e anong jurists of reason; that a court could resol ve the
issues (in a different manner); or that the questions are
adequate to deserve encouragenent to proceed further.’” Drinkard

v. Johnson, 97 F.3d 751, 755 (5th G r. 1996) (quoting Barefoot v.

Estelle, 463 U. S. 880, 893 n.4 (1983)), overruled on other

grounds by Lindh v. Mirphy, 521 U S. 320 (1997). W resolve

doubt s about whether to grant a COAin Hll's favor, and we may
consider the severity of his penalty in determ ning whet her he

has net his “substantial showi ng” burden. See Fuller v. Johnson,

114 F.3d 491, 495 (5th Cir.), cert. denied, 522 U S. 963 (1997).

In assessing whether Hill is entitled to a COA, we nust keep
in mnd the deference schene laid out in 28 U S.C. 8§ 2254(d).

See Trevino v. Johnson, 168 F.3d 173, 181 (5th Cr.), cert.

denied, 120 S. . 22 (1999). Under that schene, we review pure
questions of |aw and m xed questions of |aw and fact under

8§ 2254(d) (1), and review questions of fact under 8§ 2254(d)(2),
provided that the state court adjudicated the claimon the
merits. See 28 U S.C. § 2254(d). The Texas Court of Crim nal
Appeal s explicitly adopted the findings of fact and concl usi ons
of law of the trial court, and denied relief. This qualifies as

an “adjudication on the nerits.” See Trevino, 168 F.3d at 181;




Davis v. Johnson, 158 F.3d 806, 812 (5th G r. 1998), cert.

denied, 119 S. . 1474 (1999).

As a result, we nust defer to the state court unless its
deci sion “was contrary to, or involved an unreasonabl e
application of clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S.C. 8§ 2254(d)(1).
A decision is contrary to clearly established Federal law “if the
state court arrives at a conclusion opposite to that reached by
[the Suprenme Court] on a question of law or if the state court
decides a case differently than [the] Court has on a set of

materially indistinguishable facts.” WIllians v. Taylor, -- US.

--, 120 S. C. 1495, 2000 W 385369, at *28 (2000). Under

§ 2254(d) (1)’ s “unreasonabl e application” | anguage, a wit may
issue “if the state court identifies the correct governing | egal
principle from[the] Court’s decisions but unreasonably applies
that principle to the facts of the prisoner’s case.” WIIlians,
2000 W. 385369, at *28. Factual findings are presuned to be
correct, see 28 U. S.C. 8 2254(e)(1), and we will give deference
to the state court’s decision unless it “was based on an
unreasonabl e determ nation of the facts in |ight of the evidence

presented in the State court proceeding.” 1d. 8§ 2254(d)(2).

A
In his first challenge, H Il contends that the State

violated the commands of Gglio v. United States, 405 U. S. 150




(1972), in failing to reveal inplied understandings for |eniency
between the district attorney and two wi tnesses, Danny and All en
Crawford. The Crawfords testified at Hll’'s trial regarding the
renmoval of property fromthe shop of the individual H Il was
accused of nurdering. That an accused s constitutional rights
are violated when the State withholds material evidence affecting
the credibility of wwtnesses is well-established. See, e.q.

Pyl es v. Johnson, 136 F.3d 986, 998 (5th Cr.), cert. denied, 524

U S 933 (1998). 1In general, a petitioner seeking habeas relief
who asserts that the State violated its duty to disclose nateri al
evi dence nust denonstrate that (1) the prosecution wthheld

evi dence, (2) the evidence was favorable to the petitioner, and
(3) the evidence was material. See Pyles, 136 F.3d at 998;

Spence v. Johnson, 80 F.3d 989, 994 (5th Gr. 1996). “[E]vidence

is material only if there is a reasonable probability that, had
t he evi dence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Badgl ey,

473 U. S. 667, 682 (1985). As the Suprene Court has noted, “[t]he
gquestion is not whether the defendant would nore |ikely than not
have received a different verdict with the evidence, but whether
in its absence he received a fair trial, understood as a trial

resulting in a verdict worthy of confidence.” Kyles v. Witley,

514 U. S. 419, 434 (1995).
The state habeas court conducted an evidentiary hearing

regarding Hill’s contention that the State w thhel d evi dence of



deals for leniency, and reviewed an audi o tape that the district
attorney had nade of a tel ephone conversati on between hinself and
David Schul man, the attorney for Allen Crawford. The court
subsequently denied relief, finding that there were “no deal s,
express, inplied or otherwise offered to any wtness that were
not disclosed to Applicant’s trial attorneys.”

Hi Il contends that the state habeas court m srepresented and
m sapplied the facts brought forth at the evidentiary hearing.

In particular, he argues that the state court relied on the audio
tape and ignored uncontradi cted evidence suggesting that the tape
had been altered, and that the court further ignored evidence
that indicates that Allen Crawford and Schul man were led to

beli eve that sonme consideration would be given in return for
Crawford s testinony.

The district court, after review ng the record, concl uded
that, at nost, three individuals had a subjective belief that
there was an inplied deal, but that the record did not support
the conclusion that the district attorney intended to nmake, or
actually nmade, a deal for leniency in exchange for the w tnesses’
testinony. The district court also concluded that H |l had not
presented evidence sufficient to rebut the presunption of
correctness a federal court nust apply to the state court’s
findings of fact, and that Hi Il had not shown that the state

court’s concl usions were unreasonable in |light of the evidence.



The district court also denied HIl's request for a forensic
expert to exam ne the audio tape nmade by the district attorney,
and his notions for additional discovery and for the appoi ntnent
of an investigator. |In his latter notions, H |l sought the
transcripts of hearings in another individual’ s state habeas
proceedi ngs, which Hill believed contained evidence that the
district attorney maintained a secret file containing possibly
excul patory information related to capital cases, and that the
contents of that secret file had been destroyed. This evidence,
Hi Il contended, supported the inference of a continuing pattern
of m sconduct on the part of the district attorney. Hill also

wi shed to interview witnesses fromthe other individual’'s state

habeas hearing regarding facts relating to Hll’'s case, or to the
credibility of individuals involved in Hll"'s case.
We conclude that H Il has not nade a substantial show ng of

the denial of a constitutional right. Wth regard to the state
court’s findings of fact, Hll’s basic argunent is that the
court, after granting an evidentiary hearing, “ignored” sone

evi dence but accepted other evidence. Mich is made of Schul man’s
testinony at the evidentiary hearing suggesting that the district
attorney altered the tape recording of a tel ephone conversation
between the two. However, Hill notes that evidence that the
district attorney altered the tape would go to the district
attorney’s credibility; he does not contend that the tape

contained the district attorney’s adm ssion of the existence of a



deal. Gven the testinony of other wtnesses that there was no
deal, Hill has not conme close to rebutting by clear and

convi nci ng evidence the presunption of correctness that we nust
accord the state court’s findings. |In addition, H Il neither
points to a Suprenme Court decision holding that the subjective
beliefs of witnesses regarding the possibility of future
favorable treatnment are sufficient to trigger the State’s duty to

di scl ose under Brady v. Maryland, 373 U S. 83 (1963), and

Gglio,! nor gives us cause to believe that the state court’s
concl usi ons invol ved an unreasonabl e application to the facts of

| aw existing at the tine of its decision. C. Wllianms, 2000 W

385369, at *28 (explaining that “clearly established Federal |aw,
as determ ned by the Suprene Court of the United States” “refers
to the hol dings, as opposed to the dicta, of [the] Court’s
decisions as of the tinme of the relevant state-court decision”).
Related to Hill's Gglio claimis his contention that the
district court abused its discretion in denying his requests
under 21 U . S.C. 8 848(q)(4)(B) for assistance of a forensic audio
expert to analyze the district attorney’ s tape recording and for

the assistance of an investigator. Under 8 848(q)(4)(B)(9), the

1 As Hill observes, the Court’s decision in Gglio
addressed the State’'s duty to disclose an express agreenent
between the State and a witness. Although we are restricted by
28 U.S.C. 8§ 2254(d)(1) to evaluate the state court’s decision in
light of Supreme Court precedent, we note that this circuit has
held that a witness’ “nebul ous expectation of help fromthe
state” is not Brady material. See Goodwin v. Johnson, 132 F.3d
162, 187 (5th Gr. 1998); United States v. N xon, 881 F.2d 1305,
1311 (5th Cr. 1989).

10



district court, “[u]lpon a finding that investigative, expert, or
ot her services are reasonably necessary for the representation of
the defendant, . . . . may authorize the defendant’s attorneys to

obtai n such services . To be entitled to the assistance
of a forensic audio expert or an investigator, H |l nust show
i ndi gence and that the requested assistance is reasonably

necessary for his representation. See Fuller, 114 F.3d at 502.

We find no abuse of discretion.? Hill's request for a
forensic expert is notivated by an attenpt to gain additional
evi dence supporting Schul man’s suggestion that the district
attorney’s audio tape was altered. Schulman testified at the
state habeas court’s evidentiary hearing that a conplete playing
of the tape (i.e., without the alleged editing) would nmake it
clear that his statenents regardi ng consideration to be given
were true. Schulman did not testify that the district attorney
stated during their phone conversation that there was a deal, and
in fact stated that there was no express deal. H's statenents
regardi ng consideration indicated only that when he and All en
Crawford had left a neeting with the district attorney, they were
under the inpression that Crawford woul d get sonme unspecified
consideration for his testinony. Thus, the primary evidence that
the forensic expert would be able to supply —i.e., that the tape

was altered —would do nothing to make viable Hll’'s Gglio

2 ACOAis not required for appeals under § 848(q)(4)(B)
See Sterling v. Scott, 57 F.3d 451, 454 n.3 (5th Cr. 1995).

11



claim Under these circunstances, the district court did not
abuse its discretion in denying HIl's request for a forensic
expert.

Also related to Hill's Gglio claimis his request for a COA
on the district court’s denial of his notion for additional
di scovery pertaining to the district attorney’s activities. W
conclude that H Il has not denonstrated that the question whet her
the district court abused its discretion in denying this request
i s debatable anong jurists of reason. 1In order to be entitled to
addi tional discovery, H Il nust show “good cause.” See Rul es
Governi ng Section 2254 Cases 6(a) (“A party shall be entitled to
i nvoke the processes of discovery avail abl e under the Federal
Rules of Civil Procedure if, and to the extent that, the judge in
the exercise of his discretion and for good cause shown grants
| eave to do so, but not otherwise.”). As we recently noted,
“[g] ood cause may be found when a petition for habeas corpus

relief ‘establishes a prima facie [case] for relief.’”” Mirphy v.
Johnson, 205 F.3d 809, 814 (5th Cr. 2000) (quoting Harris v.

Nel son, 394 U. S. 286, 289 (1969)). In addition, HIl’s factual

al | egations nust be specific, as opposed to nerely specul ative or

conclusory, to justify discovery. See Mirphy, 205 F.3d at 814.

“Rule 6 . . . does not authorize fishing expeditions.” Ward v.

Wi tley, 21 F.3d 1355, 1367 (5th Cr. 1994); see also Mirphy, 205

F.3d at 814.

12



The district court could easily conclude that H Il had not
shown “good cause” for discovery related to the district
attorney’ s all eged nmai ntenance and destruction of a secret file.
None of the evidence he seeks can transformH |l’'s contention
that parties left a neeting wwth the district attorney
entertaining the belief that sonme unspecified consideration my
be forthcoming in the future into a viable claimthat the
district attorney withheld fromH Il and his counsel information
regarding a deal for leniency in return for witness testinony.
Cf. Murphy, 205 F.3d at 814 (concluding that petitioner had
failed to denonstrate the existence of a deal or that proof of a

deal would be material).® W therefore decline to issue a COA on

HIll s Gglio claim and on the rel ated di scovery i ssue.

B

Hll s second and third grounds for relief deal with the
sentenci ng phase of his trial, and in particular, the testinony
of a psychiatric expert, Dr. Janes Gigson, regarding the
probability that Hill would in the future be a danger to society.
Before the state habeas court, H Il contended the State w thheld
the existence and the contents of the “Kinne Report,” which
purportedly was in the possession of Dr. Gigson and descri bed

t he conduct of individuals whom he had testified would “with

3 As aresult, we find as well that the district court did
not abuse its discretion in denying the assistance of an
i nvesti gator.

13



certainty” be future dangers. The Report purportedly indicated
t hat those individuals whose sentences were commuted to life
i nprisonment were nodel, or at |east well-adapted, prisoners.
Hi Il contended that, had he had been given the Report, he could
have used it to inpeach Dr. Gigson’s testinony regarding his
predi ctions of future dangerousness.

H Il charges the State with both the failure to provide him

with the Kinne Report in violation of Brady v. Maryland, 373 U S

83 (1963), and failure to correct false and m sl eadi ng testinony
given by Dr. Gigson about the accuracy of his predictions in

violation of Napue v. Illinois, 360 U S 264 (1959). W have

i ndi cat ed above what Hi Il nust prove in order to establish a

Brady viol ation. In order to showthat the State failed to

correct false and m sleading testinony, H Il nust denonstrate
that (1) ““the testinony was actually false,”” (2) “‘the state
knew it was false,’”” and (3) “‘the testinony was material.’”

Pyles, 136 F.3d at 996 (quoting Faulder v. Johnson, 81 F.3d 515,

519 (5th Gir. 1996)).

The state habeas court did not conduct an evidentiary
hearing on these issues. It found that the State had no
know edge of the Kinne Report at the tinme of Hll’s trial, that
the Kinne Report was “nothing nore than a list of a certain
nunber of inmates from Dallas County and a report of their
conduct while in prison,” that the letter did not contain

information that made Dr. Gigson’s predictions nore or |ess

14



probable, that Dr. Gigson was not an “arm of the prosecution,”
and that the defense’ s expert ably inpeached Dr. Gigson’s
testinony. The state court concluded that HIl’s clainms were not
supported by credi ble evidence in the record, or by evidence
submtted to the state habeas court.

The district court concluded that HIl's clains failed
because he had not denonstrated that (1) Dr. Gigson’s testinony
was perjured, (2) the Kinne Report was in possession of Dr.
Gigson or the prosecution, and (3) the Kinne Report was
unat t ai nabl e through reasonable diligence. In Hll’'s discovery
notion, he stated he was requesting additional discovery in part
to obtain information related to his second and third clai ns.
That information regarded when Dr. Gigson becane aware of the
contents of the Kinne Report, whether he conmunicated the
contents to nenbers of the district attorney’s office, and the
nature of the relationship between Dr. Gigson and that office.
As we noted above, the district court denied his notion.

Beyond arguing that the state court’s findings are not
deserving of the statutory presunption of correctness, Hll’s
challenge to the state court’s action focuses on its application
of law underlying its finding that Dr. Gigson was not an “arm of

the state,” and its conclusion that the Kinne Report was not

“i npeachnent” evidence.* W begin with an assessnent of Hll’'s
4 Hll also attacks the state court’s “alternative”
conclusion that H Il s clains were disposed of by dark v. State,

881 S.W2d 682, 687 (Tex. Crim App. 1994). W find we do not
15



contention that the state habeas court’s finding that Dr. Gigson
was not an “arm of the prosecution” reflected an inproper
application of lawto the facts. Hill relies principally on the

Suprene Court’s description of Dr. Gigson’s role in Estelle v.

Smth, 451 U S. 454, 467 (1981) (“When Dr. Gigson went beyond
sinply reporting to the court on the issue of conpetence and
testified for the prosecution at the penalty phase on the crucial
i ssue of respondent’s future dangerousness, his role changed and
becane essentially |like that of an agent of the State recounting
unwar ned statenents made in a postarrest custodial setting.”), to
support his challenge to the state court’s finding. Hil
interprets the Court’s | anguage as suggesting that when Dr.
Gigson testifies as to an individual’s future dangerousness, he
is necessarily an agent of the State. This is not what the
Suprene Court held. Moreover, H Il has given us no reason to
believe that his case was factually simlar to that of the
defendant in Smth.®> W therefore conclude that the Court’s

| anguage in Smth is not applicable to HIl’ s case.

need to address these argunents.

° Unlike the situation in Smth, the record does not reveal
that H Il was examned by Dr. Gigson prior to his giving
testinony, or that Dr. Gigson’s testinony as to his predictions
of Hill"s future dangerousness was based on any exam nation of
HIll. Instead, Dr. Gigson was given a hypothetical, and asked
for his assessnment of the |ikelihood that the individual
described in the hypothetical would be a continuing threat to
soci ety.

16



Wth no other basis for challenging the state habeas court’s
finding that Dr. Gigson was not an armof the prosecution, Hil
cannot neet his burden of nmaking a substantial show ng of a
denial of a constitutional right. H Il contends that the state
court’s findings should not be presuned correct because the state
court denied himan evidentiary hearing. However, we have
frequently noted that the absence of an evidentiary hearing at
the state | evel does not lead to the conclusion that the state
court’s findings should not be presuned correct. See, e.q.

Carter v. Johnson, 131 F.3d 452, 460 n. 13 (5th Gr. 1997) (“W

have consistently recognized that, to be entitled to the
presunption of correctness, a state court need not hold an

evidentiary hearing . . . .”), cert. denied, 523 U S. 1099

(1998). As we recently observed, this court has “repeatedly
found that a paper hearing is sufficient to afford a petitioner a
full and fair hearing on the factual issues underlying his
clains, especially where . . . the trial court and the state
habeas court were one and the sane.” Mirphy, 205 F.3d at 816

(citing Perillo v. Johnson, 79 F.3d 441, 446-47 (5th Gr. 1996)).

H Il was given an opportunity during the state habeas
proceedi ngs to provide evidence supporting any allegation he may
have made that the State (as distinguished fromDr. Gigson)
possessed the Kinne Report, or knew of its existence and
contents, and to argue that the Report was nmaterial, i.e., that

inits absence, he did not receive “a fair trial, understood as a

17



trial resulting in a verdict worthy of confidence.” Kyles v.
Witley, 514 U S. 419, 434 (1995). The state court found that
the State did not have know edge of the Kinne Report at the tine
of Hll"s trial, and that even without that Report, defense
counsel ably inpeached Dr. Gigson’s testinony.

H Il attenpted to gain evidence rebutting these findings
t hrough addi tional discovery. However, his request for
addi tional discovery indicates that he had no evi dence supporting
know edge on the part of the State (as distinguished fromDr.
Gigson) while before the district court.® |In a previous case,
we concluded that “[m ere specul ative and conclusory allegations
that the [State] m ght have known about [the all eged i npeachnent

material] are not . . . sufficient to entitle [a petitioner] to

di scovery . . . .” East v. Scott, 55 F.3d 996, 1003 (5th Cr

1995); see also Murphy, 205 F.3d at 814. W conclude that H |

has not shown that jurists of reason would find debatable the
question whether the district court abused its discretion in
denying HlIl’'s request for additional discovery. W nust
therefore decline his request for a COA on his second and third

grounds for relief.

6 The state court’s conclusions of lawregarding HIl’'s
Brady clai mal so suggest that Hi Il produced no evidence
indicating that the State had prior know edge of the Kinne
Report.

18



Hi Il next challenges the Texas Court of Crim nal Appeal s’
failure to apply the “reasonable alternative hypothesis” inits
review of the sufficiency of circunstantial evidence in his case.
He argues that this failure constituted a violation of his due
process and equal protection rights under the U S. Constitution
because the Court of Crimnal Appeals had stated in Geesa v.
State, 820 S.W2d 154, 165 (Tex. Crim App. 1991), that the
“reasonabl e alternative hypothesis” standard would be applied in
cases pendi ng appeal at the tine. H's was such a case.

The state habeas court did not conduct an evidentiary
hearing on this claim It found that the changes inplenented by
Geesa were “procedural in nature and do not inplicate any
constitutional rights,” using |anguage from Geesa in support.
See 820 S.W2d at 163 (“The rules are not of constitutional
di nensi on per se; rather, the rules serve to inplenent the
constitutional requirenent that a crimnal conviction cannot
stand except upon proof beyond a reasonabl e doubt.” (internal
quotation marks omtted)). The state court concluded that al
def endants were treated equally because in all cases, the State
had to prove guilt beyond a reasonable doubt. The district court
essentially cane to the sane concl usi ons.

Hill contends that the state habeas court m sconstrued his
claimas one challenging the sufficiency of the evidence. He
asserts that instead his claimis that the Texas Court of

Crim nal Appeals’ CGeesa decision created a classification of

19



appel l ants, and gave those appell ants whose cases were tried
before Geesa a protected interest. The Court of Crim nal
Appeal s’ failure to apply the reasonable alternative hypothesis
construct deprived himof his right to treatnent equal to that
given simlarly situated individuals whose clains were revi enwed
under the reasonable alternative hypothesis standard, and
deprived himof his due process rights because the Court of
Crimnal Appeals failed to followits own precedent.

We are not persuaded that the state habeas court incorrectly
interpreted HIl’s clains. At the heart of those clains is the
contention that the state court’s failure to followits own rules
regarding the analysis it would undertake in review ng a case on
appeal violated the U S. Constitution. Even if we assune that
the “reasonabl e alternative hypothesis” analysis was an explicit
procedural protection and that the Court of Crimnal Appeals did
not apply that analysis to Hll’s case, we nust deny a COA on
this issue.

Notably, Hi Il does not assert that the analysis the Texas
Court of Crimnal Appeals applied to his case violates the Due

Process Cl ause. See Murphy v. Collins, 26 F.3d 541, 543 (5th

Cir. 1994) (noting that a state’s failure to followits own rules

does not violate the Constitution where constitutional m nim

[ have] nevertheless . . . been net’”) (quoting Jackson v. Cain,

864 F.2d 1235, 1251 (5th Cr. 1989)). Thus, his argunent focuses

on the nere failure of the state court to follow the rule

20



applicable to pending cases that it devised in Geesa. Although
H Il relies heavily on Suprenme Court cases to support his
contention that his rights under the U S. Constitution have been
vi ol at ed, none of the cases he cites provides the rule that he
needs to prevail: that a state court’s failure to followits own
hol di ng and apply one procedural rule rather than another
constitutes, by itself, a violation of the Due Process C ause.’
We conclude that H Il has not net his burden of nmaking a
substantial show ng of a denial of a constitutional right.

The “reasonabl e alternative hypothesis” analysis nerely
provided a reviewing court wwth a neans to assess whether a
rational trier of fact could find the defendant guilty beyond a

r easonabl e doubt. See Butler v. State, 769 S.W2d 234, 238 n.1

(Tex. Crim App. 1989) (“[We do not nean to inply an adoption of
[the reasonabl e hypothesis theory] as the standard of review for
the sufficiency of the evidence. The reasonable hypothesis
theory as utilized by this Court is nerely an anal yti cal

construct to facilitate the application of the [Jackson v.

Virginia, 443 U S. 307 (1979)] standard.”). Even if the Texas
Court of Crimnal Appeals did not apply the construct it
indicated in Geesa it wuld to a case such as Hill’s, and in

doing so, violated “the law,” this was a violation of state |aw

" W have previously held that the type of claimH |l nakes
| acks nerit. See, e.qg., Govanni v. Lynn, 48 F.3d 908, 912 (5th
Cir. 1995) (“Mere failure to accord the procedural protections
called for by state |law or regul ati on does not of itself anobunt
to a denial of due process.”).
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The Suprenme Court has repeatedly stated that such a violation is

not the concern of a federal habeas court. See, e.qg., Estelle v.

M&iire, 502 U S 62, 67-68 (1991) (“[We reenphasize that it is
not the province of a federal habeas court to reexam ne state-
court determ nations on state-law questions. |In conducting
habeas review, a federal court is |imted to deciding whether a
conviction violated the Constitution, law, or treaties of the
United States.”). Because Hill’'s clains regard, at best, a

state-law violation, we nust deny a COA

D
In his final challenge, H Il contends that the district
court erred in granting summary judgnment w thout giving him an
adequat e opportunity for discovery and factual devel opnent of his
clains. Gven our disposition of his other clains, we deny a COA

on this issue as well.

I11. CONCLUSI ON

For the foregoing reasons, we DENY Hill's request for a COA
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