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WLLIE L. BOYD,
Petitioner - Appellant,
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Appeal fromthe United States District Court
For the Northern District of Texas

January 19, 2001

Bef ore WENER and STEWART, Circuit Judges; and ROSENTHAL, District

Judge.?

LEE H. ROSENTHAL, District Judge.

Wllie L. Boyd appeals the district court’s judgnment

affirmng the Conmm ssioner’'s decision to deny him disability

benefits. Boyd asserts that the Adm nistrative Law Judge (“ALJ")

applied an incorrect |egal standard in assessing the extent of

Boyd' s ability to work, and that the ALJ' s deci si on was unsupported

by the evidence. This court finds that the ALJ did apply the
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correct |egal standard, but that the
evi dence was not sufficient to satisfy the Conm ssioner’s burdento
show that despite his inpairnents, Boyd was able to perform
avai l able work. This court vacates the ALJ' s ruling and renmands
this case to the Comm ssion for further consideration.

| . BACKGROUND

Wllie L. Boyd was born in 1956 and attended school
through the tenth grade. He |ater obtained a GED. Boyd worked as
a welder for eleven years, until April 1994, when he lost his job
after mssing thirty of his |last ninety days of work due to ill ness.
In April 1994, Boyd received hospital treatnent for conplaints of
pain and high blood pressure. He was given a prescription for
anti depressant nedication and instructed to decrease his al cohol
consunption. He briefly attenpted to work as a general |aborer in
June 1994 and has not worked since. Boyd asserts that he has been
conpl etely disabled since that date.

I n Oct ober 1994, Boyd returned to the hospital for another
exam nation. On that visit, he was diagnosed with |iver damage and
was again instructed to stop drinking. On Decenber 30, 1994, Boyd
filed for disability benefits under the Social Security Act,
alleging that the conbined effects of hepatitis, hypertension,
di zzi ness, |leg and back pain, and fatigue made hi munable to work.

In February 1995, Boyd was again hospitalized. Doctors

di agnosed him as suffering from di abetic ketoacidosis and mld to



nmoderate pancreatitis. Doctors renoved his gall bladder through
| aparoscopic surgery. Boyd s initial claimfor disability benefits
was denied on March 27, 1995. He requested a hearing before an
Adm ni strative Law Judge, but his illnesses delayed the hearing
until June 1996.

In October 1995, Boyd's treating internist referred him
to a psychiatric clinic. In January 1996, Dr. Juanael ena Garcia
exam ned Boyd. Dr. Garcia’ s report of the January 1996 exam nati on
descri bed synptons of weekly anxiety attacks, which she di agnosed
as the result of “[major depressive disorder, single episode,
nmoderate,” and an adjustnent disorder involving anxiety and
depression, for which she prescri bed an anti depressant, Prozac. Dr.
Garcia determ ned that Boyd had a G obal Assessnent of Functioning
(“GAF")2 score of 60, a score reflecting “noderate synptons (e.qg.
flat affect and circunstantial speech, occasional panic attacks) OR
any noderate difficulty in social, occupational, or school function
(e.g., few friends, conflicts wth peers or co-workers).” Dr.
Garcia al so observed that Boyd was al cohol -dependent and told him
that the anti depressant nedi cati on woul d not be effective unless he
stopped drinking. On June 11, 1996, during one of Boyd s return

visits, Dr. Garcia increased Boyd s Prozac dose to treat a rel apse

2 GAF i s a standard neasurenent of an individual’s overall
functioning level “wth respect only to psychol ogi cal, social, and
occupational functioning.” AMERI CAN PSYCHI ATRIC ASS' N DI AGNOSTIC AND

STATI STI CAL MANUAL OF MENTAL DI SORDERS at 32 (4th ed. 1994) (DSM V).
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of depressive synptons. Dr. Garcia’ s notes of the June 1996
exam nation state her opinion that Boyd woul d be unable to work for
a year and that he had a “poor prognosis.” |In June 1996, Boyd was
hospitalized for a conplaint of chest pain and shortness of breath
and di scharged with nedication to treat his hypertension.

The ALJ held a hearing on Boyd's disability claimon June
18, 1996. The ALJ heard testinony fromBoyd; his wi fe, D ana Boyd;
a nedi cal expert, Dr. WlliamDaily; and a vocational expert, Susan
Br ooks. The ALJ had Dr. Garcia s records relating to Boyd, but
heard no testinony fromDr. Garcia. The only nedical testinony at
the hearing pertained to Boyd's “exertional” inpairnments.?

At the hearing, Boyd testified that he suffered fromliver
probl ens, diabetes, high blood pressure, pain, panic attacks,
depression, suicidal thoughts, and hallucinations. Boyd testified
that he could |ift ten pounds and stand for fifteen to twenty
m nut es. Al t hough Boyd had conpleted the tenth grade and | ater

obtained a GED, his spelling and arithnmetic skills were

3 According to Social Security Adm nistration regul ati ons,
“[Ilimtations are classified as exertional if they affect your
ability to neet the strength demands of jobs. The classification of
a limtation as exertional is related to the United States
Departnent of Labor's classification of jobs by various exertional
| evel s (sedentary, |ight, nmedium heavy, and very heavy) in terns
of the strength demands for sitting, standing, walking, lifting,
carrying, pushing, and pulling . . . Limtations or restrictions
whi ch affect your ability to neet the demands of jobs other than
the strength demands, that is, demands other than sitting,
standi ng, walking, lifting, carrying, pushing or pulling, are
consi dered nonexertional.” 20 C.F. R § 404. 1569a.
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significantly bel ow high school level. Boyd testified that he had
been fired fromhis |ast job as a certified Cass A welder in April
1994, after mssing a total one nonth of work tine out of the
previous three nonths. He testified that he tried toreturn to work
as a general l|aborer in June 1994, but again m ssed many days of
wor k and was unabl e to conti nue.

Diane Boyd testified that her husband suffered from
del usi ons, including seeing people in the roomwho were not there.
She also testified that he was withdrawn, had little social or
famlial interaction, and was depressed. D ane Boyd testified that
her husband’ s condition had worsened to such an extent that she had
spoken wth her sister about having Boyd commtted to a nental
institution.

The Comm ssioner called Dr. Daily, a specialist in
internal nedicine, to testify. Dr. Daily did not review the
psychiatric records or provide any information as to Boyd's
nonexertional inpairnents. Dr. Daily testified that the nedical
records showed that Boyd suffered from controll abl e hypertension;
di abetes nellitus, in tenporary conplete remssion; chronic
hepatitis B and hepatitis C infections; chest pain; pain in his
extremties possibly caused by di abetic neuropathy; and cirrhosis.
Dr. Daily testifiedthat the conbination of Boyd s physical problens
had totally incapacitated himon an intermttent basis since April

1994.



Susan Brooks, the vocational expert, testifiedthat Boyd s
previous work as a wel der was classified as nmedium skilled | abor,
and that his work as a | aborer was classified as nedium unskilled
| abor . The ALJ asked Brooks a series of hypothetical questions
about the kinds of work a person with assuned inpairnents woul d be
able to perform

Q Al right. Assune that | find that he can

do a full range, that a person 40 years of
age, with that past work history, tenth
grade education, can do a full range of

i ght work?

A |’m sorry, you said a tenth grade
educati on?

Q Tent h grade education, can do a full range
of |ight work? | know | can take the
grids on that, but I want to ask you if

you coul d assune that | find that this man
has such disturbance to the extent that
hi s maybe, his concentration or nenory is
limted, so that if he does work, he’'s got
to work in a sinple, one or two-step-type
jobs. 1 don’'t knowif his skills or |ike
[sic] transferable to the sinple job |ike
that, or just any kind of a job, where he
does not have to renenber conplex
instructions, but can understand sinple
i nstructions, and where he can carry out,
does not have to - can stay on task a ful
ei ght hours, but he does not have to think
about things too nuch, just repetitive-
type work?

A I n 1Y opi ni on, it’'s ki nd of a
m sconception about the one to two-step
j obs, that nost of the jobs, they have
several steps. That is an unskilled
I evel. They’'re not conplex steps.



Q Ckay. No that’'s the flush out [sic].
A So, at an unskilled level, | think that's
primary [sic] what you're looking at, is
jobs that are not conplex, that require
| ess than 30 days of training.
(Hearing Transcript, pp. 38-40).
Based on thi s hypot heti cal question, Brooks testifiedthat
Boyd would be able to work as a production |line welder, as a coin
collector, or in hardware assenbly. Brooks classified each of these
occupations as light, unskilled work that occurred in significant
nunbers in the | ocal and national econom es.

After the hearing ended, the ALJ ordered Boyd exam ned
by a consul ting psychol ogi st. Boyd was exam ned by Di ana Garri son,
M A., under the supervision of Dr. Joanna Ellis, and by Dr. S. S
Peperm ntwal a, a psychiatrist at Parkland Hospital. The results of
their evaluations were a Psychol ogi cal Report prepared by D ana
Garrison; a Medical Assessnent of Ability to Do Wrk-Rel ated
Activities prepared by Dr. Ellis; and an Affective Disorders Form
and a Severity of I|npairnment formconpleted by Dr. Peperm ntwal a.

In her Psychol ogi cal Report, Garrison diagnosed Boyd as
suffering frompsychotic di sorder, chronic al cohol dependence, and
an al cohol -related cognitive disorder. Garrison adm nistered a

nunmber of tests to neasure intellectual and other functioning

| evel s.* She assessed Boyd’'s |1.Q as 76, within the borderline

4 The tests Garrison and Ellis adm nistered included an
|.Q test, a variety of nenory tests, and a “trail-making” test in
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intellectual functioning range.® Under the “Activities of Daily
Li ving” section of the Psychol ogical Report, Garrison reported,
based on Boyd’' s representations, that Boyd could tend to basic self-
care tasks, but was unable to drive due to “panic attacks” and could
not manage his own finances. Garrison reported that Boyd had a
tendency to avoid others and that his “Concentration, Persistence,
[ and] Pace” were good.® Garrison concluded that Boyd had a GAF of
50. A GAF score of 41 to 50 is classified as reflecting “serious
synptons (e.g., suicidal ideation, severe obsessional rituals,
frequent shoplifting) OR any serious inpairnent in social,
occupational, or school functioning (e.g., no friends, unable to
keep a job)."’

Dr. Ellis assessed Boyd’'s ability to performwork-rel ated
mental tasks. In her report, Dr. Ellis stated that Boyd “exhibits

few adaptive coping skills or adequate social skills” and that his

whi ch the subject is asked to connect nunbers on a page.

5 The standardi zed tests resulted in a verbal 1Q score of
75, a performance 1 Q score of 79, and a full scale | Q score of 76,
all within the “borderline intellectual functioning” range of 71-
84. DSM 1V, p. 45.

6 “Concentration, persistence and pace” refers to “the
ability to sustain focused attention sufficiently long to permt
the tinely conpletion of tasks commonly found in work settings

In work evaluations, concentration, persistence, and pace are
assessed through such tasks as filing index cards, |locating
t el ephone nunbers, or disassenbling and reassenbling objects.” 20
CF R pt. 220, app. 1.

7 DSM 1V, p. 32.



ability to deal with work stresses and function independently was
“poor/ none.” These limtations resulted in “the need for close
supervision” and “considerable trepidation/anxiety as concerns
taking on job responsibilities,” as well as an “inclination [] to
avoid situations in which he is expected to interact wth the
public.”

In his assessnents, Dr. Peperm ntwala, an exam ning
psychi atrist, concluded that Boyd had “nmajor depressive Disorder
with Psychotic features,” with “slight” restriction of activities
in daily living; “marked” difficulties in maintaining social
functi oni ng; and “frequent” deficiencies in concentration,
persi stence, or pace.

The ALJ issued his decision denying Boyd benefits on
January 14, 1997. The ALJ found that Boyd' s physical, exertional
inpairments did not limt his ability to sit, stand, or lift, and
did not preclude himfromperformng a full range of |ight work.
To anal yze Boyd’'s nonexertional inpairnents, the ALJ conpleted a
Psychiatric Review Technique Form (“PRT”), in which he found that
Boyd had an affective disorder, but that it did not neet or equa
the inpairnents listed inlisting 12.04, 20 CF. R pt. 404, subpt.

P, app. 1.8 The ALJ's entries on the PRT formspecifically stated

8 Listing 12.04 addresses *“affective disorders” and
provides that a claimant is disabled if he has a sufficiently
severe “di sturbance of nood, acconpanied by a full or partial manic
or depressive syndrone.” The listing states that “[t]he required
| evel of severity for these disorders is net when the requirenents
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in both [subsections] A and B are satisfied.” These subsections
are as foll ows:

A

Medi cal |y docunented persistence, either continuous or

intermttent, of one of the foll ow ng:

1

W=

Depressi ve syndrone characterized by at | east four of the
fol | ow ng:
a. Anhedoni a or pervasive loss of interest in al nost

all activities; or

Appetite disturbance with change in weight; or

Sl eep di sturbance; or

Psychonot or agitation or retardation; or

Decreased energy; or

Feelings of guilt or worthlessness; or

Difficulty concentrating or thinking; or

Thought s of suicide; or

Hal | uci nati ons, del usions or paranoid thinking; or
n|c syndr one character|zed by at least three of the
I 1 ow ng:

Hyperactivity; or

Pressure of speech; or

Fl'i ght of ideas; or

Inflated sel f-esteem or

Decreased need for sleep; or

Easy distractability; or

I nvol venent in activities that have a high

probability of painful consequences which are not

recogni zed; or
h. Hal | uci nati ons, del usions or paranoid thinking; or
Bi pol ar syndrone mnth a history of episodic periods
mani fested by the full synptomatic picture of both manic
and depressive syndrones (and currently characteri zed by
either or both syndrones); AND

‘97¢99?Pg§“?@7¢99?

Resulting in at least two of the foll ow ng:

Mar ked restriction of activities of daily living; or
Mar ked di fficulties in maintainingsocial functioning; or
Deficiencies of concentration, persistence or pace
resulting in frequent failure to conplete tasks in a
timely manner (in work settings or el sewhere); or
Repeat ed epi sodes of deterioration or deconpensation in
wor k or work-Ilike settings which cause the individual to
wthdraw from that situation or to experience
exacerbation of signs and synptons (which may include
deterioration of adaptive behaviors.
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that Boyd had “nobderate restrictions of [activities of] daily
living, noderate difficulties in maintain[ing] social functioning,
with never any deficiencies of concentration, persistence or pace
and only once or twice having episodes of deterioration or
deconpensation in work or work-like activities.”® The ALJ concl uded
t hat while these nonexertional inpairnments were not “non severe,”
they did not neet or equal the requirenents of listing 12.04. The
ALJ proceeded to apply a “residual functi onal limtation
assessnent,” called for when a severe inpairnent is present but not
in a degree that neets or equals a listed inpairnment.® The ALJ
concl uded that Boyd could not performhis past work as a wel der and
constructi on worker. However, the ALJ found that Boyd had a
residual functional capacity for a full range of |ight work, not

reduced by his nonexertional limtations.

20 CF.R pt. 404, subpt. P, app. 1, listing 12.04.

o “Deterioration or deconpensation” in work or work-Iike
settings refers to “repeated failure to adapt to stressful
ci rcunst ances whi ch cause the individual either to withdraw from
that situation or to experience exacerbation of signs and synptons
(i.e., deconpensation) wth an acconpanying difficulty in
mai ntaining activities of daily living, social relationships,
and/or nmaintaining concentration, persistence, or pace (i.e.,
deterioration which my include deterioration of adaptive
behaviors).” 20 CF.R pt. 220, app. 1

10 “Residual functional capacity” refers to the ability to
perform work despite physical or nental inpairnments. 20 CF. R 8§
404. 1545a.
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In denying disability benefits, the ALJ concl uded that
Boyd was able to work in enploynent positions existing in
significant nunbers in the national econony. The ALJ based this
ruling on the testinony of the vocational expert, given in response
to hypot hetical questions intended to account for Boyd' s abilities
and i npairnents.

The Appeal s Council denied reviewon July 17, 1998. Boyd
tinmely appeal ed the deni al of benefits tothe District Court for the
Northern District of Texas under 42 U S.C. 8 405(g). The district
court referred Boyd' s case to a nmagistrate judge. The magistrate
j udge found that substantial evidence supported the findings of the
ALJ and that the ALJ did not apply an inproper |egal standard. The
district court adopted the findings and conclusions of the
magi strate judge, w thout comment.

Boyd now appeal s the district judge' s judgnment affirmng
the Conmm ssioner’s decision to deny benefits, arguing that the ALJ
appl i ed an i nproper | egal standard and that there was no substanti al
evi dence to support the ALJ' s decision to deny benefits.

1. THE STANDARD OF REVI EW

“Any individual, after any final decision of the
Comm ssi oner of Social Security nmade after a hearing to which he was
a party . . . may obtain a review of such decision by a civi
action” in a district court. 42 U S. C 8§ 405(g). Judicial review

of the Conmm ssioner’s decision to deny benefits
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islimted to determ ni ng whet her that deci sion
is supported by substantial evidence and
whet her the proper | egal standards are appli ed.
Substantial evidence is such rel evant evi dence
as a responsible mnd m ght accept to support
a conclusion. It is nore than a nmere scintilla
and | ess than a preponderance. A finding of no
substantial evidence is appropriate only if no
credible evidentiary choices or medi cal
fi ndi ngs support the decision. In applying this
standard, we nmay not re-weigh the evidence or
substitute our judgnent for that of the
Comm ssi oner.

Harris v. Apfel, 209 F.3d 413, 417 (5th Gr. 2000) (quoting R pley

v. Chater, 67 F.3d 552, 555 (5th G r. 1995) and citing Johnson v.

Bowen, 864 F.2d 340, 343-44 (5th Cr. 1988)) (footnotes and
quotation marks omtted).

This court nust affirm the Comm ssioner’s determ nation
unless this court finds that 1) the ALJ applied an incorrect |egal
standard, or 2) that the ALJ' s determination is not supported by
substanti al evidence. Boyd asserts that both defects are present.
The Comm ssioner defends the denial of benefits and asserts that
even if the ALJ erred, remand would not lead to a different result.

[11. ANALYSI S
A The Legal Standard Applied by the ALJ

Where a claimant attenpts to show an “inability to engage
in any substantial gainful activity by reason of any nedically
determ nabl e physical or nental inpairnent which . . . can be
expected to last for a continuous period of not |ess than 12

months”, 42 U.S.C. 8 423(d)(1)(A), the ALJ nust followa “five-step
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sequential process, the first four steps of which place the burden

on the claimant.” Mise v. Sullivan, 925 F.2d 785, 789 (5th Cr.

1991). The five steps are:

(1) An individual who is working and engagi ng
in substantial gainful activity wll not be
found di sabl ed regardl ess of nedical findings.

(2) An individual who does not have a “severe
inpairment” will not be found to be disabl ed.

(3) An individual who neets or equals a listed
inpairnment in [20 CF. R pt. 404, subpt. P,
app. 1] wll be considered di sabl ed w t hout the
consi deration of vocational factors.

(4) I'f an individual is capable of performng
the work he has done in the past, a finding of
“not disabled” will be nade.

(5) I'f an individual's inpairnment precludes him
from performng his past work, other factors
i ncl udi ng age, educati on, past work experience,
and residual functional capacity nust be
considered to determne if other work can be
per f or med.

G eenspan v. Shalala, 38 F.3d 232, 236 (5th Gr. 1994) (citing Villa

v. Sullivan, 895 F.2d 1019, 1022 (5th Cr. 1990)); see also 20

C.F.R § 404.1520 (b)-(e).

In the fifth step, the burden is on the Conm ssioner to
show that the claimant can perform relevant work. “I'f the
[ Conm ssioner] neets this burden, the clai mant nust then prove that
he cannot in fact performthe work suggested.” Mise, 925 F.2d at
789. “*Afinding that a claimant is disabled or is not disabled at

any point in the five-step reviewis conclusive and term nates the
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anal ysi s. G eenspan, 38 F.3d at 236 (quoting Lovel ace v. Bowen,

813 F.2d 55, 58 (5th Cir. 1987)).

The Comm ssioner has instituted a coroll ary procedure for
determning the nerits of nental disability clains. 20 CF.R 8§
404. 1520a. Under the procedure in effect at the tine of Boyd s
hearing before the ALJ,' the examiner of the nental disability

claim (in this case, the ALJ) nust first “record the pertinent

signs, synptons, findings, functional limtations and effects of
treatnent contained in [the] case record,” in order to determne if
a nmental inpairnment exists. 20 CF.R § 404.1520a(b)(1). If an

i npai rment is found, the ALJ nust determ ne whether certain nedical
findings relevant to a claimant’s ability to work are present or
absent. 20 C.F.R 8§ 404.1520a(b)(2). The ALJ nust then eval uate
the degree of functional loss resulting fromthe inpairnent in four
separate areas deened essential for work. 20 CFR 8§
404. 1520a(b) (3). If the degree of functional |loss falls below a
specified level in each of the four areas, the ALJ nmust find the

i npai rment “not severe,” which general ly concl udes the anal ysis and
term nates the proceedings. 20 C.F.R 8§ 404.1520a(c)(1). |If the

mental inpairnment is “severe” under 20 C.F. R 8§ 404. 1520a(c) (1), the

1 Si nce Boyd's hearing, C.F.R § 404.1520a has been revised
and amended. The revisions and anendnents becanme effective on
Septenber 20, 2000. 65 Fed. Reg. 50,746 (August 21, 2000). The
citations in this paragraph are to the regul ati ons as they existed
from 1996 through 1998, when Boyd's case was being heard and
consi dered by the ALJ and the Conm ssioner.
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ALJ must then determne if it neets or equals a listed nenta
di sorder under 20 C F. R pt. 404, subpt. P, app. 1, 12.00-12.09. 20
C.F.R 8 404.1520a(c)(2). If theinpairnment is severe, but does not
reach the level of a listed disorder, then the ALJ nust conduct a
resi dual functi onal capacity assessnent. 20 CFR 8§
404. 1520a(c) (3). The ALJ nust also append a “standard docunent
outlining the steps of [the § 4014.1520a] procedure” to the
decision. 20 C.F.R §8 404.1520a(d).

Boyd argues that the ALJ did not apply the proper | egal
standard in evaluating his claim Boyd appears to contend that
Finding Eight, in which the ALJ states that “[t]he claimnt’s
residual functional capacity for the full range of Iight work i s not
reduced by nonexertional limtations (Tr. 38),” conflicts with
| anguage el sewhere in the ALJ's findings indicating that Boyd's

i mpai rments were severe.!? Boyd al so appears to contend that the

12 In his summary judgnent brief in the district court
proceedi ng, Boyd argued that Finding Ei ght was inconsistent with
Finding Four. The magistrate judge found no conflict between the
two findings. |In Finding Four, the ALJ stated:

Accordi ngly, the undersigned has conpl eted and attached hereto
a Psychiatric Review Technique form based on Listings 12.04
and the “B” criteria of functional limtations reflecting that
claimant has noderate restrictions of [activities of] daily
living, noderate difficulties in maintain [sic] social
functioning, with never any deficiencies of concentration,
persi stence or pace and only once or tw ce having epi sodes of
deterioration or deconpensation in work or work-1like
activities.

The magi strate judge found that even if the |imtations described
in Finding Four were not “non severe,” the ALJ clearly stated in
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ALJ did not proceed beyond the finding that Boyd' s inpairnments did
not neet the requirenments of listings 12.00-12.09, and did not
conduct an analysis of what kinds of work Boyd would be able to
perform

I n paragraph three of his decision, the ALJ stated that
Boyd “has a conbination of inpairnents that is severe.” The ALJ
consi dered whether the conbination of inpairnments net or equal ed
inpairnments listed in 12.00-12.09, and found that they did not. The
ALJ then performed a residual functional capacity assessnent,
concluding that while Boyd could not continue to perform his past
wor k, Boyd had the residual functional capacity to perform jobs
available in significant nunbers in the national econony.

The ALJ's finding that Boyd had “a conbination of
inpairnments that is severe” did not foreclose a finding that Boyd
had a residual functional capacity to performa range of |ight work,
and i s not necessarily inconsistent with that finding. Even if the
degree of inpairnent is “severe,” the regulations require an
assessnent of whether the inpairnment neets or exceeds the criteria
of listed disorders in 12.00-12.09. 20 C.F.R §8 404.1520a(c)(2);

Duncan v. Apfel, 2000 W 1839196 (7th Cr. 2000)(noting ALJ s

finding that although claimant’s inpairnents were “severe,” the

Finding Four that the limtations failed to satisfy |isting 12. 04,
whi ch made Fi ndi ngs Four and Eight not inconsistent. (Findings,
Concl usi ons, and Recommendati ons of Magi strate Judge, p. 13). This
court finds that the nmagistrate judge’'s analysis of a lack of
i nconsi stency is supported by the evidence.
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inpairnments did not satisfy the requirenents of listing 12.04);

Wttler v. Shalala, 46 F.3d 1130 (4th Cr. 1995) (sane). The ALJ

found that Boyd’'s inpairnents did not satisfy these criteria. The
ALJ properly proceeded to conduct the residual capacity anal ysis.
The anal ytical procedure and |egal standard that the ALJ fol |l owed
corresponds to the procedure and standard set out in 20 CF. R 8§
404.1520a. This court finds no error.
B. The Sufficiency of the Evidence

Boyd al so contends that substantial evidence does not
support the ALJ' s concl usion that Boyd s capacity for |ight work was
not reduced by his nonexertional limtations. Boyd raises two
specific challenges: 1) that the hypothetical question the ALJ posed
to the vocational expert did not accurately reflect Boyd s nental
i npai rments, and 2) that uncontradicted evidence showed that Boyd’s
mental inpairnments limted his abilities to concentrate, follow
instructions, deal with others, and function independently, all
necessary abilities for work, to a degree that net or exceeded the
listings. Boyd notes that the nedical testinony at the hearing
related only to his physical inpairnents, not his nenta
i npai rments, and that nuch of the evidence as to the extent and
severity of his nental inpairnents was generated after the hearing.

The governnment acknow edges that the ALJ relied on the
testinony of the vocational expert in determ ning that Boyd had the

capacity to performa range of jobs existing in significant nunbers
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in the national econony. The vocational expert offered her
testinony in response to the ALJ's hypothetical question. Thi s
court has previously considered the question of wunder what
circunstances a vocational expert’s answer to a hypothetical
question posed by an ALJ can provi de substanti al evi dence supporting

a deni al of benefits. In Bowing v. Shalala, 36 F.3d 431 (5th Cr

1994), this court stated:

Unl ess the hypothetical question posed to the
vocational expert by the ALJ can be said to
i ncorporate reasonably all disabilities of the
claimant recognized by the ALJ, and the
claimant or his representative is afforded the
opportunity to correct deficiencies in the
ALJ’ s question by nentioning or suggesting to
the vocational expert any purported defects in
t he hypot heti cal guestions : a
determ nation of non-disability based on such
a defective question cannot stand.

ld. at 436.
In the hypothetical question, the ALJ focused on Boyd’s
problens in nmenory and concentration:

: assune that | find that this man has
such di sturbance to the extent that his nmaybe,

his concentration or nenory is limted, so
that if he does work, he’'s got to work in a
sinple, one or two-step-type jobs . . . can
understand sinple instructions, and . . . can

stay on task a full eight hours, but he does
not have to think about things too nmuch, just
repetitive-type work?

(Hearing Transcript, p. 39). However, the information received
after the hearing showed that Boyd’s nonexertional [imtations were
not limted to his nenory or concentration. The post-hearing
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evi dence showed that Boyd was also significantly limted in his
ability to deal with people, to deal with ordinary work stresses,
and to function i ndependently in daily activities. The post-hearing
exam nation reports included findings that Boyd exhibited
“borderline intellectual functioning”; suffered frompanic attacks;
and had serious inpairnment in social or occupational functioning,
as reflected in a GAF score of 50. Dr. Ellis’s psychol ogi cal
exam nation report concluded that Boyd exhibited “few adaptive
coping skills or adequate social skills” and that severe anxiety
limted his ability to perform any job responsibilities. Dr .
Peper m ntwal a di agnosed Boyd with a “maj or depressive Disorder with
Psychotic features.”

The ALJ’ s hypot hetical question did not incorporate many
of the inpairnments or limtations described in these post-hearing
exam nation reports, which were not contradi cted by other testinony
or records. The ALJ's hypothetical referred only to limted nenory
and concentration capabilities. The hypothetical cannot be said to
“Incorporate reasonably all disabilities of the clai mant recogni zed
by the ALJ.” Bowling, 36 F.3d at 436.

The governnent argues that Boyd's representative had a
fair opportunity to correct deficiencies in the hypothetical, and
observes that Boyd s representative cross-exam ned the vocati onal
expert. However, the holding in Bowing stated only that an ALJ may

not rely on a hypothetical wthout giving the claimnt an
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opportunity to correct deficiencies in the question. It did not
state that a party's failure to point out the problenms in a
defective hypothetical automatically sal vages that hypothetical as
a proper basis for a determ nation of non-disability. Bowing, 36
F.3d at 436. In this case, noreover, the major evidence concerni ng
Boyd’ s nental inpairnents was not available to either the ALJ or to
Boyd until after the hearing was conpl eted. Boyd did not have a
“fair” opportunity at the hearing to challenge the assunptions
underlying the hypothetical question and to point to additiona
i npai rment s.

The governnment argues that a remand is not necessary
because “the nedical evidence is replete with references to
al coholism and nental disorders associated with alcoholism” The
governnent points out that alcohol addiction that materially
contributes to disability cannot be a basis for an award of
disability benefit and contends that because the severity of Boyd's
mental inpairnents was affected by alcoholism remand would be a
“waste.” However, as the governnent acknow edges, the ALJ did not
base his decision on Boyd s al cohol use. The ALJ considered the
evi dence of Boyd' s al cohol use and did not find it to be a factor
material tothe disability determ nation. The governnent’s argunent
invites this court to assune that the ALJ would reach a result on

remand that he declined to reach in the initial decision. This is
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specul ation that |ies beyond the scope of appellate review. See

Brown v. Apfel, 192 F.3d 492, 496 (5th Gr. 1999).

The ALJ has a duty ““to develop the facts fully and fairly
relating to an applicant's claimfor disability benefits.” ‘If the

ALJ does not satisfy his duty, his decision is not substantially

justified.”” Newon v. Apfel, 209 F.3d 448, 458 (5th G r. 2000)

(quoting Ripley v. Chater, 67 F.3d 552, 557 (5th Gr. 1995)).

Because the ALJ relied on testinony elicited by a defective
hypot heti cal question, the ALJ did not carry his burden to show t hat
despite Boyd’ s inpairnents, Boyd could performavailable work. W
vacate and remand for the ALJ to determne Boyd' s eligibility for
disability benefits based on a record accurately reflecting all of
Boyd’ s inpairnents and the degree of their severity.
| V. CONCLUSI ON

The ALJ applied the correct legal standard, but his

deci sion to deny benefits was not supported by substanti al evi dence.

W t herefore VACATE and REMAND
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