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Before REYNALDO G GARZA, JONES, and EMLIO M GARZA, Circuit
Judges.

EDITH H JONES, G rcuit Judge:

Curtis dinsey (“dinsey”), federal prisoner #10779-042,
appeals from the judgnent and sentence entered by the district
court after dinsey pled guilty to illegally acquiring and
redeemng food stanps as well as attenpting to tanper with a
witness. Having reviewed the record and briefs, this court finds
error only because G insey was m sinfornmed by the district court at
his guilty plea hearing concerning the possibility and anount of

restitution that mght be ordered. We reduce the anount of



restitutionto $1, 000,000, and affirmthe district court’s judgment
as nodi fi ed.
|. FACTUAL AND PROCEDURAL BACKGROUND

According to the presentence report (“PSR’), federal
agents fromthe United States Departnent of Agriculture (“USDA”)
uncovered a possi bl e conspiracy involving the unl awful acquisition
and redenption of food stanps by three businesses in O arksdale,
M ssi ssi ppi: New Eastgate G ocery, Roundyard G ocery, and One- St op
Grocery. dinsey operated the New Eastgate G ocery and opened the
ot her two businesses under the nanmes of individuals who had no
prior dealings with the food stanp program Derix Dugan (“Dugan”)
and Rodney Paden (“Paden”) reported that they were solicited and
paid by dinsey to sign as the operators of Roundyard G ocery and
One-Stop Grocery, respectively. dinsey al so had each person apply
for a food-stanp |icense for his respective store. |n each case,
dinsey either owned or | eased the property on which the business
oper at ed. Dugan testified that dinsey gave him noney for the
purpose of illegally purchasing food stanps; Paden cl ai ned that he
never worked at One-Stop and went there only to receive cash

paynents fromdinsey for the use of Paden’s nane on the business.!?

1 The governnent’s i nvestigation reveal ed t hat vari ous steps were taken

to avoid detection. For exanple, stores with a food-stanp |icense nust be
recertified after approximately 10-12 nont hs of operating under the license. In
order to pass recertification, a business would have to show that it had
purchased and then sold inventory equivalent to the amunt of food stanps
redeemed. Thus, to avoid arecertification audit, Ginsey would sinply shut down
one store and open another store under a new nane.
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In April 1997, USDA agents used undercover operatives to
make nmultiple controlled sales of food stanps to 3 insey and ot her
Co-conspirators. On April 8 and 9, dinsey and Dugan nade four
separ at e purchases of food stanps for di scounted anounts of cash at
New Eastgate G ocery. Oher wtnesses, who were cashiers at the
various stores, corroborated that dinsey would purchase food
stanps illegally and then redeem the stanps through the various
busi nesses. ?

Sal es tax and ot her records reveal ed that fromJune 1995
through May 1997, dinsey and his co-conspirators illegally
redeenmed approxi mately $1, 506,128 in food stanps through the three
busi nesses. During this sane period, the busi nesses reported gross
sal es of only $239,810.94, for a difference of $1,266,317.06. For
sent enci ng purposes, dinsey was determ ned to have purchased and
redeenmed between $800, 000 and $1.5 million in food stanps.

As part of their investigation, USDA agents recruited
Dugan to testify against Ainsey. After |earning that Dugan woul d
assi st the governnent, Ainsey attenpted to have Dugan killed. He
offered M chael Ratliff (“Ratliff”) $10,000 to arrange the nurder.
Ratliff secretly recorded his conversation with dinsey and

eventual |y nade the tape avail able to the governnent.

2 One of the cashi ers, Del andra Counsol or, stated that G insey told her

not to deal directly with food stanp recipients who cane into the store to sell
their food stanps. She was directed to send the recipient to the back of the
store to neet with Ginsey personally. Another cashier, Mary Jenkins, testified
that very few food stanps were taken for eligible food itens.
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Shortly before trial, dinsey pled guilty to a
supersedi ng i ndi ctnent charging himw th conspiracy to acquire and
redeem food stanps unlawfully, unlawful acquisitions of food
stanps, and unlawful redenption of food stanps. As part of his
pl ea agreenent, A insey also waived indictnent on, and pled guilty
to, a one-count information charging him with attenpted w tness
t anperi ng.

G ven his participationinthe conspiracy, dinsey’'s base
of fense level was 6 under U S.S.G 8§ 2Fl1.1(a). Eleven levels were
added because the anount of |oss was between $800,000 and $1.5
mllion. 8§ 2F1.1(b)(1)(L). Two |evels were added since the
of fense involved nore than mnimal planning. 8 2F1.1(b)(2)(A)
Four nore levels were added for Ginsey’s |eadership role in the
crimnal activity, which involved nore than five participants or
was otherwi se extensive. 8§ 3Bl.1(a). The probation officer
recommended that dinsey’'s offense | evel be increased by two for
his obstructive behavior and, in particular, his attenpt to have
Dugan kil l ed. From the adjusted level of 25 for the food stanp
of fenses,® three levels were subtracted for acceptance of
responsibility. dinsey’ s final offense | evel was 22, which, with
a category | crimnal history, put the inprisonnment range at 41 to

51 nont hs.

8 Since the offense | evel for witness tanpering was five |l evels | ower

than that for the food stanp violations, the food stanp guidelines applied for
sentenci ng purposes. U.S.S.G 8§ 3DL.2(c), 3D1.3(a).
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The district court denied Ginsey’ s objections to the PSR
and sentenced himto 51 nonths on each count of conviction, wth
the terns to run concurrently. The district court also ordered
restitution in the amount of $1,266,317.06 pursuant to 18 U. S.C. 88§
3563, 3583. No fine was inposed. Ainsey tinely appeal ed the
ef fecti veness of his counsel, the inposition of restitution, the
manner in which his offense |evel was calculated, and the
vol unt ari ness of his plea.

1. ANALYSIS

A insey argues that he should be allowed to withdraw his
guilty plea for several reasons: (1) his counsel was ineffective,
(2) the district court violated Rule 11 by ordering restitution
wthout informing him that restitution was possible, (3) his
sentence was inproperly enhanced since he was not a |eader in a
conspiracy, and (4) his plea was i nvoluntary. Although issues (1),
(2) and (4) overlap, we review each issue in turn.?*

1. | neffective assistance of counsel

Adinsey raises his ineffective assistance of counsel
claim for the first time on appeal. dinsey contends that his
attorneys were ineffective for two reasons: (1) failing to nove to

suppress an audio tape inplicating Ginsey in an attenpt to have

4 We review questions of |aw de novo. United States v. Rico, 51 F.3d
495, 500 (5th Gr. 1995). The district court’s factual findings are revi ewed for
clear error. United States v. Howard, 106 F.3d 70, 73 (5th G r 1997). Since
Ginsey is proceeding on appeal pro se, this court nust construe his clains
liberally rather than holding himto the standards expected of |awers. See
Haines v. Kerner, 404 U S. 519, 520, 92 S. . 594, 595 (1972).

5



Dugan nurdered, and (2) failing to investigate different nethods of
calculating |l oss used in other food stanp cases.?®
A voluntary gquilty plea waives all nonjurisdictiona

defects in the proceedi ngs agai nst the defendant. United State v.

Smal | wood, 920 F.2d 1231, 1240 (5th Gr. 1991). Thi s incl udes
clains of ineffective assistance of counsel except insofar as the
ineffectiveness is alleged to have rendered the guilty plea
i nvol unt ary. Unsurprisingly, dinsey asserts exactly this
connection between counsel’s alleged errors and his guilty plea.
And al t hough we ordinarily reviewa claimof ineffective assistance
raised on direct appeal “only in rare cases where the record
allowed us to evaluate fairly the nerits of the claim” United

States v. Higdon, 832 F.2d 312, 314 (5th Cr. 1987), this is such

a rare case, since the record clearly belies dinsey’'s clains.

In order to establish ineffective assistance of counsel,
dinsey nust showthat (1) his counsel’ s perfornmance was deficient
inthat it fell below an objective standard of reasonabl eness, and

(2) the deficient performance prejudiced his defense. Strickl and

v. Washington, 466 U S. 668, 689-94, 104 S. . 2052, 2065-68

(1984). Wth respect to guilty pleas, the prejudice requirenent
“focuses on whether counsel’s constitutionally ineffective

performance affected the outcone of the plea process.” Hll V.

5 Ginsey also argues that his counsel was ineffective for not

informng the district court of a proposed anendnent to the sentencing
gui delines. Since sentencing courts nust apply the guidelines in effect at the
time of sentencing, 18 U.S.C. 8 3553(a)(4)(A), dinsey's claimis without nerit.
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Lockhart, 474 U S. 52, 59, 106 S.C. 366, 370 (1985). Thus
dinsey “nust showthat there is a reasonabl e probability that, but
for counsel’s errors, he would not have pleaded guilty and woul d
have insisted on going to trial.” 1d.

a. Motion to suppress the audi o tape

dinsey avers that his counsel was ineffective for
failing to nove to suppress the audio tape in which Ginsey was
caught trying to arrange the nurder of Dugan. d insey contends
that the tape was i nadm ssible under Title IIl of the Omibus Crine
and Control and Safe Streets Act of 1968, 18 U . S.C. 8§ 2511(2)(d),
since Ratliff nmade the tape for the purpose of extorting noney.

At the time Ainsey entered into the plea agreenent, the
food stanp trial was roughly two weeks away. Al t hough the
attenpted w tness tanpering had al ready occurred and G i nsey’ s bond
had been revoked partly for that reason,® no charge of attenpted
W t ness tanpering had yet been filed. Since a notion to suppress
the tape would have been premature as to a wtness tanpering
charge, and the tape was irrelevant to the food stanp crines,
dinsey’'s counsel had no forum and no opportunity to nove to
suppr ess. Counsel was not ineffective for failing to nove to
suppr ess.

Furthernore, G insey does not showthat he was prejudi ced

by his attorney’s omssion. A transcript of the tape was offered

6 The court al so based revocation of the bond on Ginsey’ s possession

of a firearm



at the bond revocation hearing, where Ratliff (who had nade the
tape) testified under oath to the events surrounding dinsey’'s
at t enpt to have Dugan nurdered, including the recorded
conversation. dinsey does not claim nor does the record support,
that his attorney was deficient in not objecting to this testinony.
The nerely cunulative transcript of the tape recording was not
constitutionally prejudicial to Ginsey.
b. Failure to investigate | oss cal cul ation

dinsey also contends that his counsel was ineffective
for failing to investigate cases that would show that the district
court overstated its loss calculation. To establish his failure to
investigate claim dinsey nust allege with specificity what the
i nvestigation woul d have reveal ed and how it woul d have benefitted

him United States v. G een, 882 F.2d 999, 1003 (5th Cr. 1989).

He nmust al so show a reasonabl e probability that, but for counsel’s
unpr of essional errors, the sentence would have been significantly

| ess harsh. Spriggs v. Collins, 993 F.2d 85, 88 (5th Cr. 1993).

Ginsey fails to make this showing for two reasons.
First, adistrict court’s | oss determ nation under 8 2F1.1(b)(1) is

a factual finding reviewed for clear error. United States v.

Cates, 122 F.3d 222, 225 (5th Cr. 1997). The | oss cal cul ation
need not be precise and will be affirned so long as it reasonably
estimates the | oss using reasonably available information. See §

2F1.1, cmt. n.8. Accordingly, “the court can adopt facts contai ned



in a PSR wthout inquiry, if those facts had an adequate
evidentiary basis and the defendant does not present rebuttal

evidence.” United States v. Puig-Infante, 19 F.3d 929, 943 (5th

Cr. 1994). If no relevant affidavits or other evidence is
submtted to rebut the information in the PSR, the district court
is free to adopt the PSR findings without further inquiry or

expl anat i on. United States v. Mr, 919 F.2d 940, 943 (5th Cr.

1990). The defendant bears the burden of denobnstrating that the

information in the PSR is materially untrue. United States v.

Rodri quez, 897 F.2d 1324, 1328 (5th Gr. 1990). dinsey has not
carried this burden.

The district court calculated Ginsey’ s | oss based on the
total amount of food stanps redeened ($1, 506, 128) | ess the reported
gross sal es ($239,810.94), for atotal of $1,266,317.06. dinsey’'s
of fense | evel was i ncreased by el even because the | oss was found to
be bet ween $800, 000 and $1.5 million. 8§ 2F1.1(2)(A). dinsey does
not dispute the finding that he illegally purchased and redeened
over $1.2 mllion in food stanps. At the hearing, his counsel
argued that the anmount of noney paid by dinsey to purchase the
food stanps, typically 70-80 percent of the value of the stanps,
shoul d have been subtracted fromthe face val ue of the food stanps
to arrive at the total | oss.

But no other evidence was offered to support this

contention. The cases Ginsey cites do not show that the district



court’s reliance on the actual anmount of food stanps purchased and
redeened i s unreasonabl e. This court has rejected the argunent
that restitution is limted to the anmount of profit nade in the

illegal food stanp fraud schene. See United States v. Lew s, 104

F.3d 690 (5th Cr. 1996). Lewws held that the anmount of
restitution should be the full face value of the food stanps for
whi ch the defendant illegally obtained cash redenptions fromthe
USDA. 1d. at 692-93. As this is the anbunt used by the district
court, there was no error.

Second, the cases cited by dinsey do not support his
assertion that the district court’s | oss cal cul ati on was erroneous.
In fact, in two of the cases he cites, the courts determ ned the
| oss based on the face val ue of the food stanps that were illegally
obt ai ned and redeened, which was the nethod used by the district
court in this case.’

Nei t her branch of dinsey’'s ineffectiveness claim is
sust ai nabl e.

2. Appropri ateness of ordering restitution

A insey argues that the district court erred in ordering
restitution since neither the plea agreenent nor the rearrai gnnent
col l oquy nentioned the possibility of restitution, though he was

told he could face a fine of up to $1 mllion.

! See United States v. Cheng, 96 F.3d 654, 656-57 (2d Cir. 1996);
United States v. Barnes, 117 F.3d 328, 334-35 (7th Gr. 1997).
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Under 18 U. S.C. 8§ 3663(a)(1)(A), a sentencing court may
order restitution if, as in the present case, a | oss was sustai ned
by the victimas a result of an offense. The court’s authority
exists notwthstanding the lack of an agreenent between the
prosecution and defense on restitution. Conpare 18 U. S.C
§ 3663(a)(3).

To confirmthe voluntariness of a guilty plea, Rule 11
requi res, anong other things, that the district court “address the
def endant personally in open court and informthe defendant ...
when applicable, that the court nmay also order the defendant to
make restitution to any victimof the offense.” Fed. R Cim P.
11(c)(1). In reviewing whether the district court conplied with
Rule 11, this court “conduct[s] a straightforward, two-question
‘“harml ess error’ analysis: (1) Did the sentencing court in fact
vary fromthe procedures required by Rule 11, and (2) if so, did
such variance affect substantial rights of the defendant?” United

States v. Johnson, 1 F.3d 296, 298 (5th Cr. 1993)(en banc); see

also Fed. R Cim P. 11(h) This court’s inquiry may include

reviewing the witten plea agreenent, the transcript of the
sent enci ng hearing, and the sentence actual ly i nposed. Johnson, 1
F.3d at 298. A “substantial right” is violated if “the defendant’s

know edge and conprehension of the full and correct information
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woul d have been likely to affect his willingness to plead guilty.”
Id. at 302.%

Adinsey was not infornmed of the possibility of paying
restitution in the plea agreenent or at the rearrai gnnment col | oquy.
Thus, the district court unfortunately varied fromthe procedures
required by Rule 11. However, this is only one prong of the
Johnson analysis. dinsey nust al so showthat the district court’s
variance affected his substantial rights.

Toward this end, Ainsey relies on United States v. Corn
(a pre-Johnson case) to argue that the district court’s ordering
restitution without prior notice affected his substantial rights.
836 F.2d 889 (5th Cr. 1988). 1In Corn, after pleading guilty to
contenpt, the defendant was ordered to pay over $6 mllion in
restitution. The defendant received no notice at the guilty plea
hearing that restitution m ght be ordered. [d. at 895. This court
reversed the district court because “the inposition of a
restitution order in so large an anmpunt, wthout explicit prior
notice of the possibility of restitution, could scarcely be deened
either harmless or not to affect the defendant’s substanti al

rights.” 1d. at 895. On remand, the district court was instructed

8 Al though Ginsey failed to raise his Rule 11 cl ai mbel ow, accordi ng

to our caselaw, we do not reviewit for plainerror. See United States v. Reyna,
130 F. 3d 104, 107 n.2 (5th Cr. 1997); United States v. Still, 102 F.3d 118, 122
n.9 (5th Gr. 1996), cert. denied, 522 U S. 806, 118 S. Ct. 43 (1997). But
conpare United States v. Uloa, 94 F.3d 949, 955 (5th Gr. 1996) (opinion of one
j udge) .

12



to sentence the defendant w thout inposing restitution or to all ow
the defendant to withdraw his guilty plea.?®

Unli ke Corn, where the defendant knew only that he faced
sone fine or other, Ainsey pled guilty after the court’s warning
that he could be fined up to $1 nmillion. But, in lieu of the
maxi mumfine, the district court inposed restitution in the anount
of $1, 266, 317.06.° Thus, under Johnson, the question is whether
G insey’s knowi ng about the roughly $266, 000 difference (between
the amount of the possible fine he was inforned of and the
restitution actually ordered) would have affected his w llingness
to plead qguilty.

Even assum ng that the roughly $266, 000 di fference m ght
have affected his decision to plead guilty, the judgnent need not
be vacated. W may reduce the order of restitutionto $1 mllion,
an anount that does not infringe his substantial rights. @ insey
is not prejudiced so long as his liability does not exceed the
maxi mum anmount that the court infornmed himcould be inposed as a
fine. It is the anpunt of Iliability, rather than the | abel

‘restitution,’ that affects Ginsey’s substantial rights. “Whether

9 See also United States v. Showernan, 68 F.3d 1524, 1528 (2d Gr.
1995) (holding that the failure to nention the possibility of restitution at the
Rule 11 hearing is not harm ess error even if the restitution inposed is |ess
than the maxi num fine the defendant understood he might receive). The Second
Crcuit’'s analysis constitutes the mnority position on this issue.

10 After ordering restitution, thedistrict court statedthat “[NJo fine

is being ordered due to the defendant’s inability to pay, and the -- or order
here concerning restitution.” Afair reading of this quote in context shows that
the district court felt @insey would not be able to pay a fine above and beyond
the restitution order. Thus, only restitution was ordered.
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the amount to be paid is classed as restitution or a fine
ordinarily nmakes little difference inits bite, and warni ng of one
but not the other does not require collateral relief.” United

States v. Stunpf, 900 F.2d 842, 845 (5th Cr. 1990). Al t hough

Stunpf concerned collateral (as opposed to direct) relief, the
reasoning is the sanme in the present case. Under the nodified
judgnent, dinsey is obliged to pay no nore than he was warned of
at the tinme of his guilty plea. This nodification reconciles the
court’s failure to advise dinsey of restitution with its
of fsetting warning of his exposure to a fine.

In so holding, this court foll ows the approach adopt ed by

the First Crcuit in United States v. Padin-Torres, 988 F.2d 280,

283-85 (1st Cr. 1993)(reducing the restitution order to the
maxi mum fine amount which the defendant was warned about at his
pl ea hearing). This approach is also consistent with simlar
deci sions of six other circuits. !

Moreover, G insey has not suggested why having to pay
restitution of $ 1 mllion as opposedto a fine of $1 mllion would
“affect his wllingness to plead guilty.” Johnson, 1 F.3d at 302.
Nor do we find any reason in the record. Although restitution was

not nentioned in the plea agreenent or at the hearing, dinsey

1 See United States v. MCarty, 99 F.3d 383, 386 (11th Cir. 1996);
United States v. Gabriele, 24 F.3d 68, 70-71 (10th Gr. 1994); United States v.
Fox, 941 F.2d 480, 484 (7th Gr. 1991); United States v. Crawford, 169 F. 3d 590,
592 (9th Gr. 1999); United States v. Mller, 900 F.2d 919, 921 (6th Cr. 1990);
United States v. Fentress, 792 F.2d 461, 465-66 (4th Cr. 1986).
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stipulated that he participated in a conspiracy exceeding $1
mllion, and he was aware that restitution m ght be inposed. The
presentence report stated that “restitution may be ordered in this
case ... in the anobunt of $1,266,317.06 ...” and that “[i]n
accordance wth the provisions of US S G Section 5EL 1,
restitution shall be ordered.” 11 2100, 101. dinsey and his
attorney both certified that they had read the report, and neither
objected to the possibility of having to pay restitution. I n
contrast, G insey vigorously chall enged the anount of restitution.

These facts reinforce our conclusion that dinsey’'s having to pay

restitution in the amunt of $1 mllion, instead of a fine, would
not have affected his wllingness to plead guilty so long as his
total liability does not exceed the maxi mum fine that could have

been i nposed.

This court, therefore, nodifies the restitution anount to
$1 mllion.
3. dinsey’'s | eadership role in the conspiracy

Ginsey contends that the district court erred in
adjusting his sentencing level upward for his |eadership role in
the offense under U S.S.G § 3Bl.1(a).* dinsey avers that the
evidence was insufficient to show that five participants were

i nvol ved or that the food stanp schene was ot herwi se extensive. 1In

12 Ginsey also argues that the district court erred in enhancing his

of fense | evel for obstruction of justice and nore than m nimal planning. 4 insey
did not raise the objection below, sothis court reviews for plainerror. United
States v. Navejar, 963 F.2d 732, 734 (5th Gr. 1992). None exists.
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particular, dinsey challenges the district court’s finding that

the store cashiers, Jenkins and Counsol or, were participants.
This court reviews a district court’s factual

determ nations in sentenci ng under no | ess generous a standard t han

that of clear error. United States v. Ronning, 47 F.3d 710, 711

(5th CGr. 1995). In determ ning whether the defendant had a
| eadershi p (as opposed to a supervisory) role, the sentencing court
shoul d consider the follow ng factors:

t he exerci se of decision making authority, the

nature of participation in the conm ssion of

the offense, the recruitnent of acconplices,
the clained right to a larger share of the

fruits of the crineg, the degree of
participation in planning or organizing the
of fense, the nature and scope of the illegal

activity, and the degree of control and
authority exercised over others.

US SG 8§ 3BlL.1, cmt. n. 4. “A ‘participant’ is a person who is
crimnally responsi ble for the comm ssion of the offense, but need
not have been convicted.” Id., cnt. n.1.1® Al that is required
is that the person participate knowingly in sone part of the

crimnal enterprise. United States v. Boutte, 13 F.3d 855, 860

(5th Gr. 1994). In assessing whether an organization is
“ot herw se extensive,” all persons involved during the course of
the entire offense are to be considered.” US S. G § 3B1L.1, cnt

n.3. “Thus, a fraud that involved only three participants but used

13 “Offense” refers to the contours of the underlying scheme, which is
broader than the offense charged. United States v. Wlder, 15 F.3d 1292, 1299
(5th Gir. 1994).
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the unknowi ng services of many outsiders could be considered
extensive.” 1d.

Even if Counsolor and Jenkins were not participants,
Adinsey still directed an “otherw se extensive” schenetoillegally
purchase and redeem food stanps. Paden, Dugan, Counsolor, and
Jenkins all testified that Ainsey was the | eader of the food stanp
operation and that he nerely paid the others for the use of their
names or for their assistance. As a result of this operation,
A insey kept nost of the enornous profits for hinmself. In light of
the record as a whole, dinsey was involved in an “otherw se
extensi ve” schene to defraud the governnent, and the district court
did not clearly err in adjusting Ginsey's base |evel upward.
4. The voluntariness of dinsey’'s plea

dinsey contends that his guilty plea was not know ngly,
voluntarily, and intelligently entered because his plea agreenent
did not state that restitution would be inposed; his counsel did
not investigate authorities dealing with | oss calculation; and his
counsel failedtoinvestigate a statutorily and factually supported
def ense t hat woul d have prohi bited the introduction of anillegally
obt ai ned, incul patory audio tape. As aresult, dinsey argues that

he should be allowed to withdraw his guilty plea.

14 This holding is consistent with Barnes, 117 F.3d at 336-38, in which
the Seventh Circuit upheld the |eadership adjustnent where the defendant had
organi zed and | ed an extensive food stanp schene anong hi s enpl oyees, exchanged
food stanps for cash wi th USDA undercover agents, and purchased food stanps with
hi s own noney.
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In general, “[t]here is no absolute right to withdraw a

guilty plea.” United States v. Grant, 117 F.3d 788, 789 (5th Cr.

1997). Prior to sentencing, “the court may permt the plea to be
wthdrawn if the defendant shows any fair and just reason.” Fed.
R Cim P. 32(e). But “the standard for withdrawal of a guilty
pl ea after sentencing is considerably nore stringent. A defendant
seeking to withdraw a plea of guilty at the post-sentencing stage
is obligated to show ‘a fundanental defect which inherently results
in a conplete mscarriage of justice’ or ‘an om ssion inconsistent

wth the demands of fair procedure.’”” United States v. Hoskins,

910 F.2d 309, 311 (5th Cr. 1990)(quoting H Il v. United States,

368 U. S. 424, 428, 82 S. (. 468, 471 (1962)).

The stringent test for overcomng a guilty plea after
sentencing is not satisfied here. A insey has not asserted his
i nnocence and has delayed in noving to withdraw his plea. He was
represented by counsel at every stage of the proceedings in the
district court. The district court accepted his guilty pleas only
after addressing Ainsey personally in open court pursuant to Rule
11 and determning that he had reviewed the plea agreenent
conpletely and was voluntarily entering his plea. These facts

suggest that Ginsey is not even entitled to withdraw his plea
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under Rul e 32(e) yet alone the additional standards for w thdraw ng
a pl ea post sentencing.?

dinsey faces an additional problem He clains that his
pl ea was involuntary because his counsel was ineffective and the
district court failed to warn him that restitution mght be
i nposed. W have rejected these contentions and nodified the
restitution order consistent wwth dinsey’'s understanding of his
nmonet ary exposure. The plea cannot have been involuntary because
of non-existent or immterial errors.

The contenporaneous court record shows that dinsey
voluntarily, know ngly, and intelligently entered his guilty plea.
At sone point, dinsey changed his m nd about his plea, but “a nere
change of mnd is insufficient to permt the withdrawal of a guilty

pl ea before sentencing, nuch | ess after sentencing.” United States

v. Hoskins, 910 F.2d 309, 311 (5th Cr. 1990).1

15 Under the nore lenient standard of Rule 32(e), the district court

consi ders seven factors: “(1) the defendant has asserted his innocence; (2)
wi thdrawal will prejudice the governnent; (3) the defendant delayed infiling his
wi thdrawal notion; (4) wthdrawal would substantially inconveni ence the Court;
(5) cl ose assistance of counsel was avail abl e to the defendant; (6) the plea was
knowi ng and voluntary; and (7) withdrawal would waste judicial resources.”
United States v. Brewster, 137 F.3d 853, 857 (5th Gr. 1998)(citation omtted).

16 See United States v. Hyde, 520 U.S. 670, 677, 117 S. . 1630, 1634
(1997): “Were withdrawal automatic in every case where the defendant decided to
alter his tactics and present his theory of the case to the jury, the guilty plea
woul d becone a nere gesture, a tenporary and nmeani ngless fornmality reversible at
the defendant’s whim |In fact, however, a guilty plea is no such trifle, but a
‘grave and solem act,’ which is ‘accepted only with care and discernnent.’”
(citations onitted).
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I11. CONCLUSI ON
For these reasons, dinsey’s judgnent of conviction is
affirnmed, and his restitution award is nodified to $1 ml1lion.

AFFI RMED AS MODI FI ED.
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