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Bef ore STEWART, PARKER, Circuit Judges, and GOLDBERG Judge.”
ROBERT M PARKER, Circuit Judge:

This case involves a claimunder 42 U.S.C. § 1983 by Appel | ant
Lenard G Gbbs, a pretrial detainee, against Sheriff Mck
Gimette, two county deputies, and three nurses fromthe Bolivar
County Departnment of Health for failure to admnister G bbs a
tubercul osis skin test. G bbs appeals from the district court’s
order granting Sheriff Gimette’ s notion for summary judgnent and
the court’s order granting the renaining defendants’ notion for
judgnent as a matter of |aw.

| .

Lenard G bbs was confined in the Bolivar County Jail in Bolivar
County, M ssissippi from Decenber of 1992 to July of 1993. I n
January of 1993, three nurses, acting on behalf of the M ssissippi
Departnent of Corrections, arrived at the Bolivar County Jail to
adm ni ster tuberculosis skin tests on state i nmates. G bbs cl ai ned
that he requested the test, but prison officials and the nurses from
the heal th departnent refused his request because he was a pretri al
det ai nee. Upon his transfer to another correction facility in
August of 1993, G bbs tested positive for tubercul osis.

G bbs filed suit under 42 U. S.C. § 1983 against HM Gimmette,
Sheriff of Bolivar County, Charl es Anderson, an adm ni strator at the

Bolivar County Jail, WIllie D xon, the head jailer at the Bolivar

“Judge of the United States Court of International Trade, sitting
by desi gnati on.



County Jail, the Bolivar County Health Departnent, the M ssissippi
State Departnent of Health, and three nurses fromthe Bolivar County
Heal th Departnent, Aliene Downs, Mandy Prewitt, and Jane Shook.
G bbs clainmed that, had he been tested earlier, he could have
avoi ded exposure to the di sease or received preventative nedication
that woul d have allayed his nental anguish. @ bbs argued that his
request for the tuberculosis test was denied even though the
def endants knew that there was a high risk of tuberculosis in the
Bolivar County Jail. G bbs also maintained that the preventative
medi cati on danmaged his liver and heart. According to G bbs, this
amounted to deliberate indifference to his nedical needs.

The district court dismssed the Mssissippi Departnment of
Heal th and granted summary judgnment dism ssing all clains against
Sheriff Gimette as well as sonme of G bb’s clai ns agai nst Anderson
and Dixon. G bbs filed two Rul e 60(b) notions seeking reinstatenent
of his clains against Sheriff Gimette. The district court denied
both notions, but never entered a final judgnent. Gbbs filed a
notice of appeal after the district court denied his second notion.
The appeal was designhated case nunber 98-60644.

G bbs proceeded to trial against the remaini ng defendants. At
the cl ose of G bbs’ case, the district court granted the defendants’
nmotion for judgnent as a matter of law. The court determ ned that
the three nurses did not violate G bbs’ constitutional rights and
therefore were entitled to qualified immunity. The court also
concluded that testing for tuberculosis in January as opposed to
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August woul d not have altered the treatnent or diagnosis of the
di sease and that, in any event, G bbs had not devel oped an active
case. Because G bbs suffered no injury, the district court
determned that there was no factual issue for the jury and
di sm ssed the remai ning clainms agai nst Anderson and Di xon. G bbs
filed a notice of appeal fromthe district court’s final judgnent.
The clerk of this Court designated the appeal as case nunber 98-
60809 and consolidated the appeal with case nunber 98-60644.
1.

We first address whether the district court erred by granting
the defendants’ notion for judgnent as a matter of law. W review
the district court’s order under a de novo standard, exam ning the
evidence in the |ight nost favorable to the nonnovant. See Russel
v. MKinney Hosp. Venture, 235 F.3d 219, 221 (5th G r. 2000).
Judgnent as a matter of law is appropriate if “the facts and
i nferences point so strongly and overwhelmngly in favor of the
movi ng party [that] no reasonable jurors could have arrived at a
contrary verdict.” See McCoy v. Hernandez, 203 F.3d 371, 374 (5th
Cr. 2000). “A nmere scintilla of evidence is insufficient to

present a question for the jury . Boei ng Co. v. Shipman, 411

F.2d 365, 374-74 (5th Gr. 1969) (en banc).

Def endant s Charl es Anderson, WIllie D xon, and t he t hree nurses



fromthe Bolivar County Health Departnent were entitled to qualified
immunity as long as their conduct did not violate a clearly
established statutory or constitutional right of which a reasonabl e
person shoul d have known. See Harlow v. Fitzgerald, 457 U S. 800,
818 (1982). Under M ssissippi statute, correctional facilities are
required to adm nister tuberculosis tests to state offenders,
federal offenders and offenders from any other jurisdiction. See
Mss. CooE ANN. § 41-23-1(10). The statute does not consider pretri al
det ai nees. G bbs therefore did not have a statutory right to
t ubercul osis testing.!

“The constitutional rights of a pretrial detainee flowfromthe
procedural and substantive due process guarantees of the Fourteenth
Amendnent . . ..” O abisionotosho v. City of Houston, 185 F. 3d 521,
525 (5th Gir. 1999) (citing Bell v. Wl fish, 441 U S. 520, 535
(1979). G bbs argues that pretrial detai nees should have the sane
access to nedical care as state inmates under the Fourteenth

Amendnent. He suggests that | ocal policies which preclude pretri al

G bbs clains that he has a liberty interest wunder the
M ssissippi laws that require the Board of Health to enact
regul ations for the prevention of disease. State-created |iberty
interests are “generally limted to freedomfromrestraint which,
whi | e not exceedi ng the sentence in such an unexpected manner as to
give rise to protection by the Due Process Cl ause of its own force,
nonet hel ess i nposes atypi cal and significant hardship on the i nnate
inrelation to the ordinary incidents of prison life.” Sandin v.
Conner, 515 U. S. 472, 483-84 (1995). The denial of a tuberculosis
skin test does not anbunt to the deprivation of a liberty interest
inplicating G bbs” right to due process under the Fourteenth
Amendnent. See Berry v. Brady, 192 F.3d 504, 508 (5th Gr. 1999).



det ai nees from nmandatory tubercul osis testing are unconstitutional
when state inmates are tested annually pursuant to state | aw.

This Court has recognized that there is no significant
distinction between pretrial detainees and convicted inmates
concer ni ng basi ¢ human needs such as nedical care. See Hare v. City
of Corinth, M, 74 F.3d 633, 643 (5th Cr. 1996) (en banc).
Al t hough we have not required correctional facilities to apply
identical neasures for preventing the spread of conmmunicable
di seases, we have applied the sane standard for assessing the
constitutional clains of both pretrial detainees and state i nmates.
See id. See also Barrie v. Grand County, Utah, 119 F. 3d 862, 868-69
(10th Gr. 1997) (holding that pretrial detai nees are owed the sane
duty of nedical care as pretrial detainees). When the all eged
unconstitutional conduct involves an episodic act or om ssion, the
question is whether the state official acted with deliberate
indifference to the inmate’s constitutional rights, regardl ess of
whet her the individual is a pretrial detainee or state i nmate. See
id. at 645, 647 (citing Farnmer v. Brennan, 511 U S. 825(1994));
Sibley v. Lemaire, 184 F.3d 481, 489 (5th Cr. 1999), cert. deni ed,

529 U.S. 1019 (2000).°2 W therefore do not require identical

2The appropriate standard to apply in analyzing constitutional
chal l enges by pretrial detainees depends on whether the alleged
unconstitutional conduct is a “condition of confinenent” or
“epi sodic act or om ssion.” See Scott v. More, 114 F.3d 51, 53
(5th CGr. 1997) (en banc). When the alleged constitutional
violation is a particular act or omssion by an individual that
points to a derivative policy or custom of the nmunicipality, we
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procedures for detecting communicable diseases as long as the
failure to detect an illness does not anount to deliberate
indifference to a pretrial detainee’ s basic nedical needs.

To prove deliberate indifference, a pretrial detainee nust
show that the state official knew of and di sregarded an excessive
risk tothe inmate’s health or safety. See Stewart v. Mirphy, 174
F.3d 530, 534 (5th Cir. 1999). Deliberate indifference is nore than
mere negligence in failing to supply nedical treatnent. See id.;
Wllianms v. Treen, 671 F.2d 892, 901 (5th Cr. 1982). D sagreenent
with nedical treatnent alone cannot support a claimunder § 1983.
See Norton v. Dinmazana, 122 F.3d 286, 292 (5th Cr. 1997).

G bbs argues that the defendants’ refusal to adm nister the
tuberculosis test wupon his request anounted to deliberate
indifference to his nedical needs. G bbs conplains first of the
def endant s’ i ndi vidual om ssions and then points derivatively to the
policy of the Sheriff of Bolivar County. See Scott, 114 F.3d at 53.
We anal yze an official’s personal liability for discrete acts or
om ssions under a subjective deliberate indifference test. A
municipality’'s liability for an all eged unconstitutional policy or
custom however, requires an objective analysis. See
A abi si onot osho, 185 F.3d at 526.

The undi sputed testinony fromtwo expert w tnesses established

apply the deliberate indifference standard. See id. at 53-54.
G bbs’ conplaint that the defendants refused to test him for
tubercul osis qualifies as an “episodic act or om ssion.”
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that only an active case of tuberculosis is contagious. Exposure
to an individual wth an active case of tuberculosis may result in
the production of antibodies which would produce a positive skin
test inthe tested individual. |f the skin of the tested individual
exhibits a certain degree of reaction, a chest x-ray is recommended
to determne if there is evidence of tuberculosis synptons. The
separation of other inmates from the tested individual is only
necessary if the individual has objective synptons of tubercul osis
in addition to the skin test. In addition, nere exposure to an
i ndi vi dual who has a positive skin test does not require the person
to be tested for the disease. An individual suffering from an
active case of tubercul osis would have the synptons of an abnornma
chest x-ray, coughing up blood, |osing weight, running fever, and
experienci ng ni ght sweats.

If an individual fornerly tested negative and then receives a
positive skin test result, it is an indication that he has been
exposed to a person with active tuberculosis. A positive skin test
result does not nean that the person will exhibit synptons of
tuberculosis in the future. It cannot be determ ned whether the
tested individual had been exposed to tuberculosis a nonth or six
nmont hs before showi ng a positive skin test.

G bbs was i ncarcerated at the Bolivar County Jail as a pretria
det ai nee on Decenber 23, 1992, and remained in that facility until
he was transferred as a convicted state prisoner on July 28, 1993.
G bbs testified that he tested negative for tubercul osis four nonths
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bef ore he was incarcerated.

Oficials at the Bolivar County Jail received information from
a health center in md-Decenber 1992 that an inmate, who had been
transferred to the jail the prior evening, was undergoi ng treat nment
for an active case of tuberculosis. Deputy Anderson testified that
the inmate was imedi ately transferred fromthe jail. Nurses from
the health departnent tested i nnates who cane into contact with the
infected individual, but the test results were negative. According
to nedical testinony, it was unnecessary to test everyone in the
jail because of the brief period in which the infected i nmate was
i ncar cer at ed.

Pursuant to state |aw, nurses Downs, Prewitt and Shook tested
state i nmates for tubercul osis on January 11, 1993. G bbs testified
that his all eged requests for the test in January were deni ed by the
nurses and the prison officials. He cl ained that one inmate who
tested positive for exposure to the di sease subsequently exhibited
signs of an active case. According to expert witness Dr. John Dial,
an enpl oyee of the M ssissippi Departnent of Corrections, there was
no evi dence or diagnosis of an active case of tuberculosis in the
Bolivar County Jail to which G bbs coul d have been exposed.

Because the defendants did not know of any diagnosed active
cases of tuberculosis that could have infected G bbs, they did not
act wth subjective deliberate indifference by refusing to

adm nister the skin test. See Scott v. Mdwore, 114 F.3d at 54. I n



addition, the general policy of the Bolivar County Jail and Bolivar
County Health Departnent to require testing of only those
i ndi vi dual s who show synptons of active tuberculosis or those who
have cone into contact with an infected individual does not anount
to objective deliberate indifference to the nedical needs of
pretrial detainees. See id. |If G bbs was exposed to tubercul osis
during his incarceration at the facility, then failure of the jail
and health departnent officials to detect an active case of
tubercul osis anmounted to, at nost, negligence, which is not
actionabl e under 8§ 1983. W therefore conclude that the trial court
did not err in granting the defendants’ notion for summary
j udgnent . 3
.

G bbs argues that the district court erred by granting Sheriff
Gimette’'s notion for summary judgnent. G bbs filed a notice of
appeal fromthe district court’s denial of his Rule 60(b) notion.

“Where, as here, an action involves nultiple parties, a disposition

S\\e note that the record shows that G bbs was not physically
injured from receiving the test in August instead of January.
Di agnosis and treatnent of the disease in January as opposed to
August woul d have been the sanme. G bbs has never exhibited signs
of an active case of tubercul osis, and after receiving preventative
medi cation, the likelihood that he ever will show synptons of the
di sease is extrenely | ow

G bbs clainms that the preventative nedi cati on danaged his heart
and liver, but we fail to see how the defendants’ refusal to test
him for +the disease caused these alleged injuries. The
preventative treatnent given to G bbs after the August skin test
was not, by itself, deliberate indifference to his nedical needs.
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of the action as to only sone of the parties does not result in a
final appeal abl e order absent a certification by the district court
under Federal Rule of CGCivil Procedure 54(b).” Transit Mnt. of
Sout heast Louisiana, Inc. v. Goup Ins. Admn., Inc., 226 F. 3d 376,
381 (5th Cr. 2000). Wen “the record clearly indicates that the
district court failed to adjudicate the rights and liabilities of
all parties, the order is not, and cannot be presuned to be final,
irrespective of the district court’sintent.” Wtherspoonv. Wite,
111 F.3d 399, 402 (5th G r. 1997). We therefore dismss G bbs
appeal for lack of jurisdiction in case nunber 98-60644.

The district court entered its final judgnent dism ssing G bbs
clai ns agai nst all the defendants on Decenber 10, 1998. G bbs filed
a notice of appeal from the judgnent on Decenber 21, 1998, over
whi ch this Court has appellate jurisdiction. Because the Sheriff’s
policy for detecting and treating tuberculosis did not anpunt to
deli berate indifference and becasue the Sheriff had no personal
know edge of G bbs’ desire to be tested, the district court’s final
judgnent dismssing the clains against the Sheriff in both his
of ficial and individual capacities is affirned.*

‘G bbs conplains that Dr. A fio Rausa was a naned defendant and
was the county health officer responsible for enforcing the rules
and reqgulations necessary to prevent the spread of contagious
di seases. Regardl ess of whether or not G bbs adequately anended
his conplaint to add Dr. Rausa as a defendant, his potential clains
agai nst the doctor would be dism ssed as a matter of | aw.
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While state inmates and pretrial detainees risk tuberculosis
infection while incarcerated in the Bolivar County Jail, we do not
think that the lack of mandatory skin tests for all pretrial
det ai nees anounts to deliberate indifference to their medi cal needs.
We therefore affirmthe district court’s final judgnent and deny any
other relief G bbs requests on appeal.

AFFI RVED
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