UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60639

Estate of LARRY M BRATTON,
Joann M Bratton, executrix

Plaintiff - Appellee,

VERSUS

NATI ONAL UNI ON FI RE | NSURANCE COVPANY OF PI TTSBURGH, PA; AIG LI FE
COMPANIES; | TT THOWSON [INDUSTRIES INC |ITT GROUP ACCI DENT
| NSURANCE PROGRAM

Def endants - Appel |l ants.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

June 20, 2000

Bef ore JONES, BARKSDALE and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

The plaintiff, the Estate of Larry Bratton, through JoAnn
Bratton, Executrix, brought this suit under 8§ 502(a)(1)(B) and §
502(a)(3) of the Enployee Retirenment |Inconme Security Act of 1974
(“ERISA"), 29 U.S.C. § 1132(a)(1)(B) and (a)(3), to recover benefits
al | egedly due under an optional voluntary group accident disability

insurance policy offered to salaried enployees of |ITT Thonpson



I ndustries, Inc. (“ITT Thonpson”) and underwritten and adm ni stered
by a health insurer, National Union Fire Insurance Conpany of
Pi tt sburgh, Pennsylvania (“NUFI").! M. Bratton was enployed by ITT
Thonmpson in Mssissippi from February 1971 to August 20, 1976.
Shortly after ITT Thonpson term nated M. Bratton’s enpl oynent, he
was severely injured in an autonobil e accident on August 21, 1976.
As a result, M. Bratton filed clains for and recovered benefits
under other optional plans in which he had properly enrolled as an
| TT Thonpson enployee, including a long-term disability benefit
program underwitten by Travelers Insurance Conpany and an
accidental death and disnenbernent coverage provided by the
Equitable Life Assurance Society. On January 22, 1996, over
ni neteen years after his August 21, 1976 accident, M. Bratton
caused a notice of claimto be submtted to NUFI for disability
benefits under the optional accident disability plan, outside the

timelimts set inthe policy, and NUFI therefore denied his claim?

The administrative record reflects that NUFI issued the
master policy to International Tel ephone and Tel egraph Corporati on,
et. al. (“ITT Corp.”). It is wundisputed that |ITT Thonpson
enpl oyees were covered and of fered opti onal coverage under the NUFI

policy.

2On January 19, 1996, M. Bratton wote a letter to M.
Ri chard Petrocelli, Director of Benefits, |ITT Autonotive, Inc., at
Auburn Hills, Mchigan, asserting that when his accident occurred
on August 21, 1976 he was enpl oyed by I TT Thonpson, he was enroll ed
in the NUFI optional 24-hour accident coverage, and therefore he
was entitled to benefits under that policy. He stated that during
the latter part of 1976, when he inquired by phone of an ITT
personnel enpl oyee about benefits for | oss of use of feet under the
di snmenber nent coverage, he was told that none were avail abl e unl ess
both feet had been severed, and that he was not infornmed of any
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During a bench trial, the district court, over defendants
objections, allowed the Estate of Larry Bratton to introduce
evidence extraneous to the admnistrative record, including
testinony from JoAnn M Bratton, the wdow of M. Bratton and
Executrix of his estate, regarding the nerits of the claim such as
her conversations with M. Bratton prior to his accident about their
agreenent that he should enroll for the coverage in question, her
presence during his tel ephone conversation with an I TT Thonpson or
I nternational Tel ephone and Tel egraph Corporation, et. al. (“ITT
Corp.”) enployee about disnenbernent coverage after the accident,
M. Bratton’s statenents to her followng the telephone
conversation, and her cal cul ati ons and i nferences that his final pay
check stub showed the deduction of an anobunt for group insurance

that included premuns for the disputed coverage. Renderi ng

ot her coverage that m ght becone available. On January 22, 1996,

M. Bratton’s attorney wote to M. Petrocelli, alleging
essentially the sanme facts and asserting a claim for disability
benefits wunder the NUFI policy. The agent for the plan

adm nistrator, NUFlI, received M. Bratton’'s claimindirectly from
| TT, along with all of M. Bratton’s enrollnment cards in ITT s
possessi on, and data from M. Bratton’s attorney. The
adm nistrative record contains no enrollnent forns signed by M.
Bratton for the type of coverage in question, and the data on M.
Bratton’s | ast pay check stub pertaining to his payroll deductions
for optional coverages is anbiguous. On July 24, 1996, the acting
plan adm nistrator, after gathering evidence and evaluating the
claim deniedit for the follow ng reasons: “[Qn August 21, 1976,
M. Bratton suffered an injury in a notor vehicle crash. However

no claimfor benefits had been filed prior to January 22, 1996. W
had this matter reviewed by |ocal counsel, who advises that M.
Bratton’s claim for benefits is barred by the Statutes of
Limtation. Therefore, no benefits are payabl e under this policy.”



judgnent for the Estate, the district court rested its decision on
an equi table estoppel theory crucially based on findings of facts
inferred fromthe trial evidence extrinsic to the admnistrative
record. The district court inferred from JoAnn Bratton’s
calculations and its own based on M. Bratton’s final pay check stub
and cost of insurance data in |ITT group insurance booklets
i ntroduced by the plaintiff that | TT Thonpson had regul arly deduct ed
fromM. Bratton’s pay checks anpbunts corresponding to the cost of
the optional accident disability insurance for M. Bratton wth
NUFI . The district court further found that, followng the
termnation of M. Bratton’s enploynent by ITT and his acci dent on
August 21, 1976, he was l|led to believe during a telephone
conversation, by an I TT personnel enpl oyee, whomthe court inferred
was acting as an ERI SA fiduciary with respect to the group i nsurance
in question, that his disability was not covered under the optional
accident disability policy because he did not suffer severance of

alinb.® For reasons stated in its nenorandumopi nion, the district

3The group acci dent plans available to | TT enpl oyees with NUF

provi ded for two types of coverages, (1) “business travel accident”
coverage afforded to sal ari ed enpl oyees of ITT whil e on busi ness of
| TT, and (2) optional “24-hour accident protection” covering
acci dents whether on or off the job, including accidents occurring
in the hone or while traveling. Both plans provided di snenber nent
coverage for actual severance of |inbs. The entire cost of
“busi ness travel accident” coverage was borne by | TT. The opti onal
“24-hour” coverage required that the enpl oyee conplete and file an
enrollnment form and pay premuns through payroll deductions.
Because M. Bratton was not a sal aried enpl oyee on business of ITT
at the tinme of his accident, he was not entitled to “business
travel accident” coverage.



court rendered its final judgnent ordering that the plaintiff
recover of the defendants $258,394.26 ($51,000 in principal plus
prejudgnent interest fromAugust 21, 1977) with interest and costs.
The defendants appeal ed.
| . STANDARDS AND PROCEDURES OF JUDI Cl AL REVI EW

OF ERI SA PLAN ADM NI STRATOR' S DENI AL OF BENEFI TS CLAI M5

ERI SA provides federal courts with jurisdiction to review
benefit determ nations by fiduciaries or plan adm nistrators. See
29 U.S.C. 8 1132(a)(1)(B). Consistent with established principles
of trust law, a denial of benefits challenged under § 1132(a) (1) (B)
is to be reviewed under a de novo standard unl ess the benefit plan
gives the admnistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of the
pl an. See Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 113-
15 (1989). An admnistrator, fiduciary or trustee is a fiduciary
to the extent that he exercises any discretionary authority or
control. See id. at 113 (citing 29 U S.C. § 1002(21)(A)(i)). If
a benefit plan gives discretion to an admnistrator or fiduciary
who is operating under a conflict of interest, that conflict nust
be wei ghed as a factor in determ ning whether there is an abuse of

di scretion. See id. at 115.%4

4 When an administrator has discretionary authority wth
respect to the decision at issue, the standard of review shoul d be
one of abuse of discretion. See Vega v. National Life Ins.
Services, 188 F.3d 287, 295 (5" Cir. 1999) (en banc). The
exi stence of a conflict is a factor to be considered in determ ning
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The plan adm nistrator has the obligation to identify the
evidence in the admnistrative record and the claimant nust be
af forded a reasonabl e opportunity to contest whether that recordis
conplete. See Vega v. National Life Ins. Services, 188 F.3d 287,
295, 299 (5'" CGir. 1999) (en banc) (citing Barhan v. Ry-Ron Inc.,
121 F.3d 198, 201-02 (5" Cr. 1997)). Once the admnistrative
record has been determ ned, the district court may not stray from
it but for certain limted exceptions, such as the adm ssion of
evidence related to how an adm nistrator has interpreted terns of
the plan in other instances, and evidence, including expert
opinion, that assists the district court in understanding the
medi cal term nology or practice related to a claim See id. at
299.° Thus, the admnistrative record consists of relevant

information nmade available to the admnistrator prior to the

whet her the adm ni strator abused its discretionin denying aclaim
See id. at 297. The greater the evidence of conflict on the part
of the adm nistrator, the | ess deferential the abuse of discretion
standard wll be. See id. at 299. Under this “sliding scale”
standard, the court applies the abuse of discretion standard,
giving less deference to the admnistrator in proportion to the
admnistrator’s apparent conflict. See id. at 296.

> Further, as a safeguard agai nst possi bl e abuse or nistake,
the claimant’s lawer nmy add additional evidence to the
admnistrative record sinply by submtting it to the adm ni strator
in a manner that gives the admnistrator a fair opportunity to
consider it. See Vega, 188 F.3d at 300. If the claimnt submts
additional information to the admnistrator, and requests the
adm nistrator to reconsider its decision, that additional
i nformati on should be treated as part of the adm nistrative record.
See id. at 300 (citing WIldbur v. ARCO Chem Co., 974 F.2d 631,
634-35 (5" Cir. 1992)).



conplainant’s filing of a lawsuit and in a manner that gives the
admnistrator a fair opportunity to consider it. See id. |If an
adm ni strat or has nade a deci si on denyi ng benefits when the record
does not support such a denial, the court may, upon finding an
abuse of discretion on the admnistrator’s part, award the anount
due on the claim and attorney’s fees. See id. at 302 (citing
Salley v. E.I. DuPont de Nemours & Co., 966 F.2d 1011, 1014 (5"
Gr. 1992)).
1. DI SCUSSI ON

Qur review of the admnistrative record reveals that NUFI
i ssued the master group optional voluntary accident policy to ITT
Corp; that the policy designated NUFI as “the Conpany” and |ITT
Corp. as “the Holder”; and that neither ITT Corp., nor |ITT
Thonpson, nor any of their affiliates or enpl oyees had or exercised
any authority under the policy to act as an admnistrator or a
fiduciary.® Further, the policy was adm nistered solely by NUFI

and its affiliate, Al G Life Conpanies, and, under the terns of the

6 Under ERISA 8 3(21)(A), a personis a fiduciary with respect
to a plan to the extent that person (1) exercises any di scretionary
authority or discretionary control respecting managenent of such
pl an or exercises any authority or control respecting managenent or
di sposition of its assets; (2) renders investnent advice for a fee
or other conpensation, direct or indirect, with respect to any
nmoni es or other property of such plan, or has any authority or
responsibility to do so; or (3) has any discretionary authority or
di scretionary responsibility in the adm nistration of such plan.
See 29 U. S.C. § 1002(21)(A) (1999). The admnistrative record does
not indicate that any I TT conpany or enpl oyee had or exercised any
such authority or function.



policy and ERISA, the insurer, NUFI, was the designated plan
adm ni strator.’ Consequently, we find no basis in law or the
adm nistrative record for the district court’s conclusion that the
| TT enpl oyee who di scussed di snmenber nent coverage with M. Bratton
by tel ephone was acting as a fiduciary with respect to the NUFI
policy.?®

For this reason, and because the district court strayed far
outside the admnistrative record by conducting its own trial de

novo on the nerits of the claim we can give no deference to its

‘Under ERISA 8 3(16)(A) the term adm nistrator neans the
person specifically so designated by the terns of the instrunent
under which the plan is operated. See 29 U . S.C. § 1002 (16)(A).
The NUFI policy, in effect, designated the insurer the plan
adm nistrator by requiring claimants to file witten notices of
clains and proofs of loss with the insurer, requiring insurer to
provide claimants with proof of |oss forns, granting the insurer
the right and opportunity to have physical exanm nations or
aut opsi es perforned on the subject of the claim and vesting the
insurer with exclusive authority to pay or deny clains. See Vega
v. National Life Ins. Services, 145 F.3d 673, 677, n.24 (5" Gir.
1998), abrogated on other grounds but inplicitly approved on this
point, 188 F.3d 287, 295 (5" Cir. 1999)(en banc).

8 In UNUM Life Ins. Co. of Am v. Ward, 526 U S. 358, 379
(1999), the Suprene Court held that a state |aw or agency rule
allowing a policyhol der-enployer to be deened an agent of the
insurer-plan admnistrator in admnistering group insurance
policies “relate[s] to” ERISA plans and, thus is preenpted by
ERI SA. The Court expl ained that “deem ng t he policyhol der-enpl oyer
the agent of the insurer would have a marked effect on plan

adm ni stration. It would ‘forc[e] the enployer, as plan
admnistrator, to assune a role, with attendant |egal duties and
consequences, that it has not undertaken voluntarily'; it would

affect ‘not nerely the plan's bookkeeping obligations regarding to
whom benefits checks nust be sent, but [would] also regulat[e] the
basic services that a plan may or nust provide to its participants
and beneficiaries.”” 1d. (citing the United States’ am cus curi ae
brief at 27).



factual findings or application of equitable estoppel. Instead, we
proceed to review the plan adm nistrator’s deci sion based upon the
admnistrative record in accordance wth Vega and the authorities
upon which it relies.

The denial of benefits to M. Bratton by the NUFI plan
adm ni strator challenged by the plaintiff under § 1132(a)(1)(B)
must be revi ewed under a de novo standard because the NUFI opti onal
voluntary acci dent disability policy does not give the
adm ni strator discretionary authority to determne eligibility for
benefits or to construe the terns of the plan. See Bruch, 489 U. S.
at 115. As the Suprene Court indicated in Bruch, the court
therefore should reviewthe claim®“as it woul d...any ot her contract
claim — by looking to the terns of +the plan and other
mani festations of the parties’ intent.” 1d. at 112-13 (citing
Connery v. Phoeni x Steel Corp., 249 A 2d 866 (Del. 1969); Atlantic
Steel Co. v. Kitchens, 187 S. E. 2d 824 (Ga. 1972); Sigman v. Rudol ph
Wirlitzer Co., 11 NE 2d 878 (Chio C&. App. 1937)). For factua
determ nations under ERISA plans, however, we have held that
federal courts owe due deference to an adm nistrator’s findings
and, for their review, the abuse of discretion standard is
appropriate. See Southern FarmBureau Life Ins. Co. v. More, 993
F.2d 98, 101 (5'" Gir. 1993); Pierre v. Connecticut Gen. Life Ins.
Co., 932 F.2d 1552, 1562 (5" Cir. 1991).

Appl yi ng t he foregoi ng standards to the adm ni strative record,



we conclude that the admnistrator’s denial of the plaintiff’s
claim should be wupheld as being consistent with a correct
interpretation of the insurance contract and a reasonable
determnation of facts based on the admnistrative record.
Al t hough the adm ni strator nmay have m sspoken in stating that the
claimwas barred by the “Statutes of Limtation” rather than the
time limts set in the policy, her finding that “no claim for
benefits had been filed prior to January 22, 1996,” over nineteen
years after M. Bratton’s August 21, 1976 accident, shows that her
deci sion was solidly based upon the record and consistent with a
correct reading of the policy provisions for filing a notice of
claimand a proof of |oss.

ERI SA § 502(a)(1)(B), 29 U.S.C § 1132(a)(1)(B), provides a
contract based cause of action to participants and beneficiaries to
recover benefits, enforce rights, or clarify rights to future
benefits, wunder the ternms of an enployee benefit plan. I n
connection with this statutory recognition of contractual benefits
rights, Section 503 of ERISA, 29 U. S.C. 8 1133, in accordance with
the regulations of the Secretary of Labor, sets certain m ninum
requi renents for the clains procedures that plans are required to
follow in processing benefits clains brought by participants and
beneficiaries. See Tolle v. Carroll Touch, Inc., 23 F.3d 174, 180
(7th Gir. 1994).

Pursuant thereto, the Secretary has pronmul gated regul ations to
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provide m nimumrequirenments for enpl oyee benefit plan procedures
pertaining to clains by participants and beneficiaries (claimnts)
for plan benefits, consideration of such clains, and review of
claimdenials. See 29 C F.R 8 2560-503-1 (1999). The regul ations
require that every enployee benefit plan shall establish and
mai ntai n reasonabl e clains procedures. See 29 C F. R 8 2560-503-
1(b) (1999). A reasonable clains procedure nust, inter alia, be
described in the summary pl an description, not be adm nistered or
contain any provision so as to unduly inhibit or hanper the filing
or processing of clainms, and provide for a procedure for informng
participants in a tinely fashion of the tinme periods for decisions
on clains nmade and the tinme periods for nmaking appeals and
recei ving decisions thereon. 1d. Wen benefits under a plan are
provided or admnistered by an insurance conpany, the clains
procedure pertaining to such benefits may provide for filing of a
claim for benefits with and notice of decision by such conpany.
See 29 C.F.R § 2560-503-1(c) (1999).

Aclaimis filed when the requirenents of a reasonable claim
filing procedure of a plan have been net. See 29 C F. R 8§ 2560-
503-1(d) (1999). If a reasonable procedure for filing clains has
not been established by the plan, a claim shall be deened filed
when a witten or oral conmunication is nmade by the clai mant or the
claimant’ s aut hori zed representative reasonably cal cul ated, in the

case of a plan provided or adm ni stered by an i nsurance conpany, to
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bring the claimto the attention of the person or organizational
unit which handles clainms for benefits under the plan or any
officer of the insurance conpany, insurance service or simlar
or gani zati on. See 29 CF. R § 2560-503-1(d)&(d)(3) (1999).

The NUFI policy sets forth a reasonabl e cl ai ns procedure which
meets the mninumrequirenents of the Secretary’s regulations. The
policy’s “uniform provisions,” in pertinent part, state:

1. Notice of daim Witten notice of clai mnust be given
to the Conpany within twenty days after the occurrence or
comencenent of any | oss covered by the policy, or as
soon thereafter as it reasonably possible. Notice given
by or on behalf of the claimant to the National Union
Fire Insurance Conpany of Pittsburgh, Pa., or to any
aut horized agent of the Conpany, wth information
sufficient toidentify the Insured Person or the |Insured
Fam |y Menber shall be deened notice to the Conpany.
2. CaimForns: The Conpany upon receipt of a notice of
claim wll furnish to the claimnt such forns as are
usual ly furnished by it for filing proofs of loss. |If
such fornms are not furnished within fifteen days after
the giving of such notice the clainmant shall be deened to
have conplied with the requirenents of the policy as to
proof of | oss upon submtting, within the tinme fixed in
the policy for filing proofs of loss, witten proof
covering the occurrence, the character and the extent of
the loss for which claimis nade.
3. Proof of Loss: Witten proof of |oss nust be furni shed
to the Conpany at its said office in case of claimfor
| oss for which this policy provides any periodi c paynent
conti ngent upon continuing loss within ninety days after
the termnation of the period for which the Conpany is
liable and in case of claimfor any other loss within
ninety days after the date of such |oss. Failure to
furnish such proof within the time required shall not
i nval i date nor reduce any claimif it was not reasonably
possible to give proof within such tinme, provided such
proof is furnished as soon as reasonably possible.

* * %
7. Legal Actions: No action at lawor in equity shall be
brought to recover on the policy prior to the expiration
of sixty days after witten proof of |oss has been

12



furnished in accordance with the requirenents of this

policy. No such action shall be brought after the

expiration of three years after the tine witten proof of

loss is required to be furnished.

The NUFI policy’ s optional 24-hour accident coverage provided
a permanent total disability indemmity (not applicable to insured
famly nmenbers) as foll ows:

When as the result of injury and conmencing within one
year of the date of the accident an injured Person is
totally and permanently disabled and prevented from
engagi ng i n each and every occupation or enploynent for
conpensation of profit for which he is reasonably
qualified by reason of his education, training or
experience, the Conpany wll pay, provi ded such
disability has continued for a period of twelve
consecutive nonths and is total, continuous and per nanent
at the end of this period, the Principal Sum |ess any
ot her anmpunt paid or payabl e under Accidental Death and
Di smenbernment I ndemity as the result of the sane
acci dent.

Assum ng that M. Bratton was properly enroll ed under the NUFI
optional voluntary accident policy on the date of his August 21,
1976 accident, and assum ng that conmencing within one year of his
acci dent, he becane totally and permanently di sabl ed as defi ned by
the policy, M. Bratton was required to give NUFI tinmely witten
notice of claimand tinely witten proof of loss. In order to give
notice of claim M. Bratton was required to give witten notice to
the conpany within twenty days after the occurrence or commencenent
of any loss governed by the policy or as soon thereafter as
reasonably possi bl e. If M. Bratton was properly enrolled for
coverage and was rendered totally and permanently disabled by his

August 21, 1976 accident, his | oss woul d have comenced on t he | ast

13



day of the first year followng the accident if it had continued
for one year thereafter. |n such case, M. Bratton woul d have been
required to give the conpany witten notice of his claimwthin
twenty days foll ow ng the second anni versary of his accident, or as
soon thereafter as reasonably possible. Under the facts assuned,
M. Bratton al so woul d have been required to give witten proof of
| oss to the conpany at its office wwthin ninety days after the date
of such loss, which at the | atest woul d have been within tw years
and ninety days of the accident, unless it was not reasonably
possible to give proof within such tine, provided such proof is
furni shed as soon as reasonably possible. The uniform provisions
of the plan further stipulate that no action at law or in equity
shal | be brought after the expiration of three years after the tine
witten proof of loss is required to be furnished.

Accordingly, M. Bratton failed to file a witten notice of
claim with the conpany within the tine allotted by the plan,
because no such notice was filed wthin two years and twenty days
of the accident. He also failed to file atinely witten proof of
loss with the conpany because no such proof of loss was filed
wthin two years and ninety days after the accident. Further, no
tinmely action at law or in equity was brought to recover on the
policy because none was filed prior to the expiration of three
years after the time witten proof of loss was required to be

f ur ni shed. There is nothing in the admnistrative record to

14



indicate that it was not reasonably possible for M. Bratton to
file the witten notice of claim and the witten proof of [|oss
wthin the tinmes prescribed. M. Bratton’s notice of claimand
proof of loss plainly were not tinely filed under the express terns
of the NUFI policy.

An insured’s failure to submt tinely witten notice and proof
of his claim does not necessarily invalidate his claim to
benefits. A state’s notice-prejudice rule, under which an insurer
must show that it was prejudiced by an insured’ s failure to give
tinmely notice of a claim my “regulate insurance” within the
meani ng of ERI SA’s saving clause and, thus, escape preenption by
ERI SA. See UNUM Life Ins. Co. of Am v. Ward, 526 U S. 358
(1999).° Assum ng w t hout deciding that M ssissippi has adopted
such a notice-prejudice rule, however, we agree with NUFI that the
record in the present case denonstrates that NUFI and Al G were

prejudiced as a matter of law by the extraordinary delay in the

°® In UNUM the Suprene Court examined California's notice-
prejudice rule, which provides:
‘[ A] defense based on aninsured’ s failureto give tinely
notice [of aclaim requires the insurer to prove that it
suffered actual prejudice. Prejudice is not presuned
fromdel ayed notice alone. The insurer nust show actua
prejudi ce, not nmere possibility of prejudice.
UNUM 526 U. S. at 366-67 (citing Shell Gl Co. v. Wnterthur Sw ss
Ins. Co., 12 Cal.App.4th 715, 760-61 (1s* Dist. 1993)).

15



filing of the claim?

In the present case, M. Bratton did not file a notice of
claimor a proof of loss during a period of over nineteen years
after his accident on August 21, 1976. By the time M. Bratton
filed his notice of claim on January 22, 1996, nany events had
occurred that severely prejudiced NUFI's right to properly
determ ne whether M. Bratton had been enrolled in the optional 24-
hour accident disability programon August 21, 1976 and to eval uate
his claim of total and permanent disability as defined by the
policy. M. Bratton, who was termnally ill when he filed his
notice of claimon January 22, 1996, died not long afterwards in
1996. M. Bratton’s fornmer enployer, |ITT Thonpson, was acquired by
McKechni e Vehicle Conponents in 1989. The former | TT Thonpson
plant at which M. Bratton worked in Mssissippi was closed in
1995. ITT Industries, the fornmer parent or affiliate corporation
of ITT Thonpson, submtted to the plan adm nistrator all benefit
enrollnment cards in M. Bratton’s personnel file, stating that
there was no enrol |l nent formof any type of coverage for himwth
NUFI . McKechnie Vehicle Conponents reported that the only

docunents it had on file related to M. Bratton’s health care

10 See Lawler v. Gov't Enployees Ins. Co., 569 So.2d 1151
(Mss. 1990) (arguably adopting or reaffirmng a notice-prejudice
rule). See also, Lawer, 569 So.2d at 1154, 1159-60 (Robert son,
J., dissenting)(citing, e.g., Ranpy v. State Farm Mitual Autonobile
Ins. Co., 278 So.2d 428, 434 (Mss. 1973)); id. at 1164 (Pittman,
J., dissenting); but see Bolivar County Bd. of Supervisors v. Forum
Ins. Co., 779 F.2d 1081, 1085 (5'" Gir. 1986).
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coverage continuation, a different type of coverage provi ded by an
insurer other than NUFI. The plan adm nistrator’s supervisor of
clainms determ ned that because M. Bratton filed his claimover
ni net een years after the accident, the i nsurer was neither afforded
t he opportunity to conplete a proper investigation of the clai mnor
to conplete a proper nedical evaluation to determne if M. Bratton
was permanently and total ly di sabl ed as defined by the policy. The
adm nistrator determned that it could not be inferred as a
reasonabl e probability fromthe uniten zed $19. 04 payrol | deduction
for “group insurance” indicated on M. Bratton’s final pay check
stub that his regul ar payroll deductions included $3. 00 or nore per
month for optional accident disability coverage by NUFI. M.
Bratton was conpensated for additional days after his actual
termnation date, so that his final paycheck i ncluded nore than the
usual anount of deductions and possibly other term nation-rel ated
adjustnents. The plaintiff’s attenpt to construct after-the-fact
a probabl e item zation of the final $19. 04 deducti ons was not based
upon reliable cost data as to the various rel evant coverages prior
to M. Bratton’s term nation

Under the circunstances of this case, we conclude that the
notice of claimwas not tinely filed and that the insurer was
prejudiced by the claimant’s delay of nearly two decades in
notifying it of the claim Accordingly, there is warrant in the

adm nistrative record and a valid basis in the insurance contract

17



to justify the plan admnistrator’s denial of the claim

W also reject the plaintiff’s argunment that the district
court’s judgnment can be sustained as a recovery of disability
i nsurance benefits based on an action under 8§ 502(a)(3) as a renedy
for a breach of a fiduciary’'s duty. |In Varity Corporation v. Howe,
516 U.S. 489 (1996), the Suprene Court held that 8§ 502(a)(3)
aut hori zed beneficiaries of an enployee welfare plan to bring
lawsuits for individualized equitable relief against their
enpl oyer/plan adm nistrator for breaches of fiduciary obligations
causing injuries by violations that 8 502 does not elsewhere
adequat el y renedy. In the present case, however, the record is
devoi d of evidence that would support a finding that |ITT Thonpson
or ITT Corp. was a fiduciary with respect to the NUFI group
acci dent insurance policy or that any ITT conpany had or exercised
any discretionary authority, control or responsibility in the
adm nistration of the policy. Further, the record does not support
a determnation that the I TT enpl oyee who advi sed M. Bratton as to
the requirenents for disnmenbernent benefits had or was exercising
fiduciary authority or was guilty of knowi ngly and significantly
msleading M. Bratton as to benefits under the NUFI policy.
Finally, the plaintiff in this purported 8 502(a)(3) action is
seeking only disability benefits allegedly due under the NUFI

policy for which 8§ 502(a)(1)(B) affords an adequate renedy. See

Rhorer v. Raytheon Engi neers and Constructors, Inc., 181 F.3d 634,

18



639 (5'" Cir. 1999); Tol son v. Avondal e Indus., Inc., 141 F. 3d 604,
610 (5'" Cir. 1998). Accordingly, the plaintiff cannot use a 8§
502(a)(3) Varity action in this case to preserve the district
court’s judgnent in its favor.

For the reasons assigned, the judgnent of the district court
is reversed, and judgnent is rendered in favor of the defendants
against the plaintiff, Estate of Larry M Bratton, represented

herein by its Executrix, JoAnn M Bratton, dismssing the

plaintiff’s suit with prejudice.
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