UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60606

GECRCE HI LL,

Cl ai mant - Petiti oner,

VERSUS

DI RECTOR, OFFI CE OF WORKER' S COVPENSATI ON PROGRAMS;
U S. DEPARTMENT OF LABOR, and AVONDALE
SHI PYARDS, | NCORPORATED, sel f-insured enpl oyer,

Respondent s.

Petition for Review of an Order of the
Benefits Revi ew Board

Novenber 10, 1999
Before POLI TZ, DeMOSS, and BENAVIDES, G rcuit Judges.
DeMOSS, Circuit Judge:

Ceorge Hill appeals the Benefits Review Board s (“Board”)
affirmance of the Adm nistrative Law Judge’s (“ALJ”) deci sion that
Hll's disability benefits claimwas untinmely under 8 913 of the
Longshore Harbor Wrkers’ Conpensation Act (“LHWCA” or “Act”), 33
US C 88 901-50. Hill further appeals the reduction in attorneys’

f ees and costs. For the reasons stated below, we affirm



| .

On Qctober 1, 1980, Hill injured his back while working for
Avondal e Shi pyards, Inc. (“Avondale”). After a week of disability
|l eave, Hill returned to his sandblasting job until m d-Novenber
1980, when Avondal e transferred himto a position in crane hooking.
H Il continued to work in that capacity until he was laid off in
March 1983.

On August 1, 1983, Hill experienced back pain and entered a
hospital emergency room He was referred to Dr. Robert Flem ng
who eval uated hi mon August 23, 1983. Flemng informed H Il that

he had two bul gi ng di scs and woul d need surgery.

Hi Il subsequently petitioned for state workers’ conpensation
benefits on February 21, 1984. The Louisiana district court
dismssed HIl’s suit as being statutorily tine-barred under the

Loui siana Wrkers’ Conpensation Statute! because he filed for
benefits over three years after the date of the accident. Hi |

appeal ed the decision, but the Louisiana Fifth Crcuit Court of
Appeal s affirmed on February 25, 1992, and the Loui siana Suprene

Court denied certiorari and/or review on COctober 2, 1992. Hill's

1 Section 23:1209 of the Louisiana Revised Statutes provides in
pertinent part:

[When the injury does not result at the tinme of, or
devel op immedi ately after the accident, the limtation
shal |l not take effect until expiration of one year from
the time the injury develops, but in all such cases the
claim for paynent shall be forever barred unless the
proceedi ngs have been begun within two years from the
date of the accident.



application for reconsideration was further denied on Novenber 6,
1992.

During the pendency of this state claim Hill filed a claim
for conpensation under the LHWA on June 24, 1992. The ALJ
concluded that H Il becane aware, or by the exercise of reasonable
diligence shoul d have been aware, of the relationship between his
back injury and his job with Avondal e on August 23, 1983, the date
of Dr. Flem ng's consultation. As a result, that date triggered
the one-year limtations period to file a claimunder 8 913(a) of
the LHAWCA.2 In Hill's case, the one-year limtations period would
have term nated by August 23, 1984, seven and a half years before
H Il ever filed his LHAMCA claim Section 913(d) provides atolling
exception to 8 913(a), but the ALJ found that Hll’s claimdid not

warrant the benefits of that provision.® Anong other things, the

2 Section 913(a) states:

Except as otherwise provided in this section, the
right to conpensation for disability or death under this
chapter shall be barred unless a claimthereforeis filed
wthin one year after the injury or death . . . . The
time for filing a claimshall not begin to run until the
enpl oyee or beneficiary is aware, or by the exercise of
reasonable diligence should have been aware, of the
relationship between the injury or death and the
enpl oynent .

3 Section 913(d) states:

Where recovery is denied to any person, in a suit
brought at law or in admralty to recover damages in
respect of injury or death, on the ground that such
person was an enployee and that the defendant was an
enpl oyer within the nmeaning of this chapter and t hat such
enpl oyer had secured conpensation to such enpl oyee under
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ALJ concluded that it was illogical for an untinely state claimto
suspend the statute of [imtations for a LHACA clai mthat was al so
untinely filed. Lastly, the ALJ reduced the anount of attorneys’
fees and costs requested by H Il's counsel.

The Board affirnmed, agreeing with the ALJ that a claimfiled
in an untinmely manner under a state conpensation |aw cannot tol
the statute of Ilimtations for filing a clai munder the LHACA. In
addition, the Board affirmed the ALJ' s reduction of fees and costs,
but nodified it to include a sumfor preparing the fee petition.

Thi s appeal ensued.

1.

We evaluate an order of the Board for errors of law and to
ensure that the Board reviewed the ALJ's findings of fact for
substantial evidence. See Louis Dreyfus Corp. v. Director, OACP,
125 F.3d 884, 886 (5th Gr. 1997). Substantial evidence is
rel evant evidence that is nore than a scintilla but less than a
preponderance. See Director, OACP v. Ingalls Shipbuilding, Inc.
125 F. 3d 303, 305 (5th Cr. 1997). Wen review ng the findings of
fact, we may not substitute our judgnent of the facts for that of
the ALJ or rewei gh or reapprai se the evidence. See Louis Dreyfus,

125 F.3d at 886.

this chapter, the limtation of tine prescribed in
subsection (a) of this section shall begin to run only
fromthe date of term nation of such suit.
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H Il first challenges the Board’ s and the ALJ's determ nation
that an untinely state claimdoes not toll a LHANCA clainis statute
of limtations. To bolster his argunent, he nmaintains that the
Board i nproperly ignored our holding in Ingalls Shipbuilding Dv.,
Litton Sys., Inc. v. Hollinhead, 571 F.2d 272 (5th Gr. 1978), and
the Board’s own decision in Calloway v. Zigler Shipyards, Inc., 16
B.R B.S. 175 (1984).

In Hollinhead, we confronted a M ssissippi claimnt who
initially filed a state claimfor benefits |ess than seven nonths
after his injury. He later withdrew the claim and submtted
anot her one under the LHWCA over thirteen nonths after the injury.
Al t hough the LHWCA claim was tine-barred under § 913(a), the ALJ
found that the claimant’s filing and processing of his state claim
was an adequate excuse under § 913(d) to toll the statute of
limtations. W ultimately affirnmed the ALJ’ s deci si on and annexed
rel evant portions of the ALJ's conclusions of |aw to our opinion.
See Hollinhead, 571 F.2d at 273-75. Unli ke the present case
however, Hollinhead did not address the issue of whether an
untinely state claimis an adequate ground for applying the tolling

provi sion. Indeed, the precise question presented in Hollinhead



was whet her a state claimfor workers’ conpensation qualified as a
suit brought at lawor in admralty to recover danmages as required
under 8 913(d).* See Hollinhead, 571 F.2d at 273.

In Calloway, several survivors of a man killed in a barge
explosion initially filed a suit in admralty, alleging that they
were entitled to damages under the Jones Act. The district court
ultimately dismssed the suit when it found that the enployer
(Zigler) was not the owner pro hac vice of the barge and that the
decedent was not a seaman under the Jones Act. Wile the admralty
suit was pending and sone thirteen nonths after the enployee’s
death, the survivors filed a claimunder the LHANA. Despite that
claim being tine-barred under 8§ 913(a), the ALJ ruled that the
survivors’ claimfell within the tolling provision of § 913(d) and
approved portions of the claim On appeal, the Board rejected the
enpl oyer’s argunent that 8§ 913(d) did not apply because the
admralty suit was not dism ssed for the reasons explicitly stated
in 8§ 913(d), i.e., because the decedent was an enpl oyee and Zi gl er
was an enployer wunder the Act and because Zigler secured
conpensation for the decedent. The Board concluded that the
grounds, upon which recovery is denied in a suit brought at |aw or

in admralty, are irrelevant for purposes of § 913(d).

4 Thus, the ALJ's decision discusses, at length, a district
court decision fromLouisiana, WIlson v. Donovan, 218 F. Supp. 944
(E.D. La. 1963), aff’'d, 328 F.2d 313 (5th Cr. 1964), which held
t hat workers’ conpensation clains are suits at |aw for damages for
pur poses of § 913(d).



Notwi thstanding this ruling, we readily distinguish the
propriety of extending the tolling provision to the claimants in
Call oway from the case at hand. Contrary to Hill, the Calloway
plaintiffs’ first attenpt to receive benefits, via the admralty
suit, was tinely. To allow an untinely LHWCA claimto piggy-back
on a prior stale claim wuld be an abuse of 8§ 913(d)’s tolling
provi si on and woul d subvert the purpose of statutes of [imtation.
Such statutes aimto provide fairness to defendants and to afford
plaintiffs a reasonable period of tinme within which to present
their clains. See Albertson v. T.J. Stevenson & Co., Inc., 749
F.2d 223, 232 (5th G r. 1984) (citations omtted). “Fairness to
the defendant requires the pronpt vindication of known rights to
ensure that the defendant is not prejudiced as a result of | ost
evi dence, fading nenories, and di sappearing witnesses.” 1d. Here,
Avondal e would be at a substantial disadvantage in defending
against Hll’s claimdue to the nunber of years that have passed
since his accident. And unli ke the enployers in Hollinhead and
Cal | onay, who were able to appropriately investigate and contest
their enpl oyees’ LHWCA cl ains due to those enpl oyees’ having tinely
filed their initial conpensation actions; Avondal e never had such
an opportunity. Because H Il untinely filed his state conpensati on
claim Avondale nerely had to concern itself with the prescription
issue in state court, rather than the nmerits of HIl’'s claim

Accordingly, there was no inpetus for Avondale to properly



investigate that claim and procure evidence that could later be
used in an LHWCA acti on.

Based on these facts and the differences between this case and
the decisions in Hollinhead and Cal | oway, we hold that an untinely
state law claimcannot toll the statute of limtations for filing

a LHWCA cl aim

L1,

As a corollary to the appeal of the benefits award, Hill al so
seeks a nodification of the attorneys’ fees and costs awarded in
this case. The ALJ reduced the nunber of necessary attorneys’ fee
hours by 75%based on Hill’'s failure to succeed in the prosecution
of his primary claim for permanent total and partial disability
conpensati on. Furthernore, the ALJ excluded hours for services
performed prior to the date of the case’s referral to the Ofice of
Adm ni strative Law Judges, | owered the hourly rate of one of HIl’s
counsel, reduced the tine requested for tel ephone calls lacking in
specificity, denied sone bl anket charges for work on non-descript
correspondence, and denied charges for unwarranted nedical and
| egal research. The Board affirnmed, but it allowed an additi onal
sum for preparation of the fee petition.

We note that an ALJ' s reduction of attorneys’ fees and costs
wll be affirmed on appeal unless it is arbitrary, capricious, or

an abuse of discretion. See Ledet v. Phillips Petroleum Co., 163
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F.3d 901, 905-06 (5th Gr. 1998). Here, the ALJ conducted an
extensi ve revi ew of counsel’s requested fees and costs, discussing
in detail the basis for the adjustnents. Based on our exam nation
of the record, we cannot conclude that the ALJ' s analysis was
legally infirm or that he abused his discretion in anending the
requested attorneys’ fees and costs. Consequently, we find no

error in the Board’s affirnance.

| V.
Because an untinely filed state claimcannot toll the statute
of limtations of an LHWCA cl ai mand because the reduction in fees
and costs was not an abuse of discretion, the decision of the

Benefits Revi ew Board i s AFFI RVED.
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