UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-60488
Summary Cal endar

M LTON LEE LEVERETTE,
Pl ai ntiff-Appellant,
VERSUS
LOUI SVI LLE LADDER COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

July 9, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM
MIton Lee Leverette brought suit against Louisville Ladder
Conpany asserting that manufacturing defects were responsible for
injuries suffered in a work-related fall. The district court,
excluding Leverette's expert’s testinony, granted Louisville
Ladder’s Modtion for Judgnent as a Mtter of Law Leverette

appeals. W AFFIRM

. FACTS AND PROCEEDI NGS

In March, 1995, MIton Lee Leverette was working for Vi cksburg



Video as a cable installer and technician. As a part of his work
duties, Leverette used a 28-foot fiberglass extension |adder to
check and install cable on utility poles. Wile working on March
25, 1995, Leverette placed his | adder against the utility pole to
check the cable of one of his customers. As he reached the third
rung fromthe top, the |adder broke in half, and Leverette fel
approximately 30 feet to the ground. Leverette suffered severe
injuries to his shoulder, back, and abdonen, requiring two
surgeries.

Leverette filed a conplaint against the manufacturer of the
| adder, Louisville Ladder Conpany, under the M ssissippi Product
Liability Act (“MPLA’) alleging that he suffered severe persona
injuries as a result of a manufacturing defect. Leverette enlisted
the assistance of Dr. Shel by Thanes, a professor of chem stry and
pol ymer sciences at the University of Southern M ssissippi. Upon
conpletion of the discovery deposition of Dr. Thanes, Louisville
Ladder filed a Motion for Summary Judgnent and further, filed a
Motion to Exclude the testinony of Dr. Thanes pursuant to Daubert
v. Merrill Dow Pharmaceuticals, Inc., 509 US. 579 (1993). The
district court denied both Mdtions. Louisville Ladder also noved
to strike Dr. Thanes’ testinony on the ground that Leverette fail ed
to produce a list of the cases that its expert had testified in the
past four years and the anount that they were paying Dr. Thanes,

pursuant to Fed. R Cv. P. 26. The district court ordered



Leverette to produce the expert information within five days.

Prior to trial, Louisville Ladder renewed its Daubert notion
and requested the court to strike Dr. Thanmes’ testinony because the
Rul e 26 expert information was not provided.

At trial, Leverette called Dr. Thanes who opined that the
| adder had a manufacturing defect because there was no adhesion
bet ween t he fi berglass and the pol yner matri x nmaki ng up the | adder.
At the conclusion of Dr. Thanes’ testinony, the district court
ruled that Dr. Thanmes’ testinony was irrel evant and excluded his
t esti nony. The district court subsequently granted Louisville
Ladder’s Motion for Judgnent as a Matter of Law under Fed. R G v.
P. 50.

1. DI SCUSSI ON

We reviewthe district court’s decision to grant a Mdtion for
Judgnent as a Matter of Law de novo. See Garcia v. Wnman' s Hosp.
of Texas, 97 F.3d 810, 812 (5th Gr. 1996). W consider all the
evidence inthe light and with all inferences nost favorable to the
party opposed to the notion. See lkerd v. Blair, 101 F. 3d 430, 432
(5th CGr. 1996). W review the district court’s decision to
exclude expert testinony for an abuse of discretion. See General
Electric Co. v. Joiner, 118 S. . 512, 517 (1997); Moore V.
Ashl and Chem cal Inc., 151 F.3d 269, 274 (5th Gr. 1998).

Leverette contends that the district court abused its

discretion in excluding Dr. Thames’ testinony on the |adder’s



manuf acturing defect. The district court, relying on Daubert, Fed.
R Evid. 702, and Fed. R Evid. 703, excluded the testinony, ruling
that the testinony was irrelevant to proving that the | adder had a
manuf acturing defect. W hold that the district court did not
abuse its discretion in excluding the expert’s testinony for a |l ack
of rel evance.

To prevail in aproducts liability case under M ssi ssippi | aw,
the plaintiff nust prove, at the tine the product |eft control of
t he manufacturer or seller, “[t]he product was defective because it
deviated in a material way fromthe manufacturer’s specifications
or from otherwise identical wunits manufactured to the sane
manuf acturing specifications....” Mss. Code. Ann. § 11-1-
63(a) (i) (1).

Louisville Ladder manufactures its |adders to neet
specifications under the Anerican National Standard Institute
(“ANSI”). The ANSI standards provide a set of m ni mum performance
and di nensional requirenents for the manufacture of products. ANSI
Al4.5 specifies materials to be wused in manufacturing, the
properties of the materials, the types of tests to be perforned,
and mnimumtest results. Further, the ANSI relies on the Arerican
Soci ety of Testing and Materials (“ASTM) for perform ng strength,
physi cal , and nmechani cal property tests for fiberglass.

The district court ruled, and we agree, that Dr. Thanes fail ed

to assess whet her the | adder nmet ANSI standards in accordance with



the requirenents under M ssissippi |aw The district court did
not abuse its discretion.

Leverette now contends that this Court should apply a risk-
utility analysis to the I|adder wunder Sperry-New Holland v.
Prestage, 617 So.2d 248 (Mss. 1993) to find that it was a
defective product. The risk-utility analysis applies to design
def ects case, not manufacturing defect cases. See M ss. Code. Ann.
8§ 11-1-63(a)(i)(1), (b). “The Court will not allow a party to
raise an issue for the first tine on appeal nerely because a party
believes that he m ght prevail if given the opportunity to try a
case again on a different theory.” See Forbush v. J.C Penney Co.,
98 F.3d 817, 822 (5th Cr. 1996). Leverette did not assert a
desi gn defect theory and cannot present this issue on appeal.

Finally, Leverette contends that the district court should
have considered his Mdtion for Reconsideration to challenge the
constitutionality of the MPLA This Court will not consider an
issue that a party fails to raise in the district court absent
extraordinary circunstances, see North Al ano Water Supply Corp. v.
Cty of San Juan Texas, 90 F. 3d 910, 916 (5th G r. 1996) (declining
to consider constitutional challenge to statute on appeal), and
generally speaking, we will not consider an issue raised for the
first time in a Mtion for Reconsideration. See Browning V.
Navarro, 894 F.2d 99, 100 (5th Cr. 1990).

I11. CONCLUSI ON



For the foregoing reasons, the district court’s opinion is

AFF| RMED.



