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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60083

BESSI E STEWART; PEARL STEWART GRCSS,
individually and as admnistratrix of the estate
of Eugene Stewart; EDWARD STEWART; HENRI ETTA STEWART
REED; PAUL E. STEWART; KELLY STEWART; EUGENE STEWART, JR ,
Pl aintiffs-Appellants,
ver sus

STEWART MURPHY; ED HARGETT; RI CHARD KNUTSON, Dr.;
STANLEY RUSSELL; MYUNG KIM Dr.; JOAN DI AL, Dr.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

April 27, 1999
Bef ore REYNALDO G GARZA, POLITZ, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

For this 42 U.S.C. 8§ 1983 action arising out of the death of
Eugene Stewart, an inmate in the Mssissippi Departnent of
Corrections (MDOC), Appellants challenge an adverse sumary
judgnent, claimng material fact issues for whether, in violation
of the Ei ghth Anendnent, three of Stewart’s treati ng physicians and

the nedical director at the prison hospital were deliberately



indifferent to his serious nedical needs, resulting in his death.
W AFFI RM
| .

This action centers on the treatnent provided Stewart, from
August 1994 until his death four nonths | ater, for decubitus ul cers
(commonly known as bedsores), which ultimtely caused his death.
Appellants also nmade clains in district court against MQOC
officials Murphy and Hargett. As indicated in Appellants’ brief,
as well as conceded by their counsel at oral argunent, Appellants
have abandoned their clai ns agai nst these two officials and cont est
only the summary judgnent awarded Drs. Knutson, Russell, Kim and
D al .

Appel lants filed this action in Novenmber 1996, presenting §
1983 clains against the two MDOC officials and Drs. Knutson and
Russell. The parties consented to the case being referred to a
magi strate judge. After conducting discovery, Appellants added
Drs. Kimand D al as defendants.

In their answer, Appellees raisedimmunity defenses, including
sovereign and qualified imunity. Contendi ng that Appellants’
pl eadi ng | acked specificity, Appellees noved the district court to
require a nore specific response to the immunity defenses.
Appel | ees based this notion on Schultea v. Wod, 47 F. 3d 1427, 1433
(5th Gr. 1995) (en banc), in which this court stated: “Wen a

public official pleads the affirmative defense of qualified



immunity in his answer, the district court nmay, on the official’s
motion or on its own, require the plaintiff to reply to that
defense in detail”. See also Baker v. Putnal, 75 F.3d 190, 195
(5th Gir. 1996).

The district court denied the notion, ruling that the original
and anended conplaints were “fact specific”; and that “[a]ny
further clarification can be obtained through discovery”.
Appel l ees do not challenge this ruling on appeal, although they
continue to assert that Appellants’ conplaint failed to plead an
Ei ghth Amendnent claimsufficiently.

I n Decenber 1997, Appellees noved, pursuant to FED. R Qv. P.
12(b)(6), to dismss the conplaint for failure to state a claim
As a result, although the magistrate judge then questioned the
specificity of the conplaint, he noted that, in the year since it
had been filed, the “sonmewhat inadequate allegations [in the
conpl ai nt] have now been considerably fleshed out by discovery”.
Accordingly, in the interest of efficiency, the magistrate judge
consi dered t he evi dence devel oped t hrough di scovery and treated t he
nmotion as one for summary judgnent, rather than striking the
conplaint and requiring Appellants to refile.

The magi strate judge held that Appellants failed to show the
requi site subjective knowl edge and deliberate indifference by
Appel | ees. He noted that, although Appellants nmay have shown

negligence, “there is no evidence that [Stewart] was deliberately



ignored or nmaltreated or that the defendants conmmtted wllful
wrongs or malicious acts”. Therefore, this action was dism ssed
w th prejudice.

1.

A

The notion to dismss for failure to state a claim was

properly treated as one for summary judgnent. See FeED. R Qv. P
12(b) (“If, [on a 12(b)(6) nmotion to dism ss], nmatters outside the
pl eadi ng are presented to and not excluded by the court, the notion
shall be treated as one for summary judgnent and di sposed of as
provided in Rul e 56” (enphasis added)); Carter v. Stanton, 405 U.S.
669, 671 (1972); Baker, 75 F.3d at 197 (“... where a district court
grants a notion styled as a notion to dism ss but bases its ruling
on facts devel oped outside the pl eadings, we reviewthe order as an
order granting sunmary judgnent”). Appellees do not claimerror in
their Rule 12(b)(6) notion being treated as one for summary
judgnent. In fact, they agree that, “considering the posture of
t he pl eadi ngs and t he pl et hora of di scovery and evi dence before the
[district court], [their notion to dism ss] was properly consi dered
by the [district court] under the sunmmary judgnent standard”.

B.

W review a sunmary judgnent de novo, applying the sane

standard as that used by the district court. E.g., Melton v.

Teachers Ins. & Annuity Ass’'n of Anerica, 114 F.3d 557, 559 (5th



Cr. 1997). Under Rule 56, such judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a nmatter of |aw'. FED. R CQv. P.
56(c). We view the pleadings and summary judgnent evidence in the
Iight nost favorable to the nonnovant. Melton, 114 F.3d at 559.
The nonnovant nust “make a sufficient showing of an essentia
el emrent of the case to which [he] has the burden of proof”. Id.
He “nust set forth specific facts to establish that there is a
genui ne issue for trial, but where the evidential subm ssions | ack
probative value as to a genuine issue, sunmmary judgnent is
appropriate”. 1d.

In this regard, the substantive | aw determ nes what facts are
“material”. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986). A material fact issue exists “if the evidence is such that
a reasonable jury could return a verdict for the nonnoving party”.
| d.; see Capital Concepts Properties 85-1v. Miutual First, Inc., 35
F.3d 170, 174 (5th Gr. 1994). “However, ‘[t]he nere existence of
ascintilla of evidence in support of the plaintiff’s position wl|
be insufficient [to preclude summary judgnent]; there nust be
evidence on which the jury could reasonably find for the

plaintiff.”” Doe v. Dallas Indep. Sch. Dist., 153 F.3d 211, 215



(5th Gr. 1998) (quoting Anderson, 477 U.S. at 252) (alteration in
original).
1

The § 1983 clai mat hand charges violation of Stewart’s rights
under the Eighth Amendnent to the United States Constitution:
“Excessive bail shall not be required, nor excessive fines inposed,
nor cruel and unusual punishnments inflicted”. O course, the
Amendnent does not, by its precise words, nandate a certain | evel
of nedical care for prisoners. On the other hand, the “cruel and
unusual punishnents” clause has been interpreted to nmandate the
provi sion of nedical care to them E.g., Farner v. Brennan, 511
US 825, 832 (1994) (“cruel and wunusual punishnents” clause
i nposes duty on prison officials to “ensure that innmates receive
adequate food, clothing, shelter, and nedical care”).

Along this line, inadequate nedical care by a prison doctor
can result in a constitutional violation for purposes of a § 1983
cl ai mwhen t hat conduct anounts to “deliberate indifference to [the
prisoner’ s] serious medi cal needs”, “constitut[ing] t he
‘unnecessary and wanton infliction of pain’ proscribed by the
Ei ghth Amendnent ”. Estelle v. Ganble, 429 U S. 97, 104 (1976)
(internal citation omtted) (quoting Gegg v. GCeorgia, 428 U S.
153, 182-83 (1976)). Farnmer, 511 U S. at 837, defined the
“deliberate indifference” standard, explaining that a prison

official is not |iable “unless the official knows of and di sregards



an excessive risk to inmate health or safety”. | d. (enphasis
added); see also Bradley v. Puckett, 157 F.3d 1022, 1025 (5th Cr
1998) .

Therefore, although inadequate nedical treatnent may, at a
certain point, rise to the level of a constitutional violation
mal practice or negligent care does not. Mendoza v. Lynaugh, 989
F.2d 191, 193 (5th Cr. 1993) (“It is clear that negligent nedical
treatnent is not a cognizable basis upon which to predicate a
section 1983 action”); WIllians v. Treen, 671 F.2d 892, 901 (5th
Cir. 1982) (“mere negligence in giving or failing to supply nedi cal
treat nent woul d not support an action under Section 1983” (enphasi s
added)); see also Jackson v. Cain, 864 F.2d 1235, 1246 (5th Gr.
1989). “Deliberate indifference enconpasses only the unnecessary
and wanton infliction of pain repugnant to the conscience of
manki nd. ” McCormck v. Stalder, 105 F.3d 1059, 1061 (5th Gr.
1997); see also Bradley, 157 F.3d at 1025.

The heart of Appellants’ claimis that the pattern of negl ect
by both the facility and the defendant physicians presents a
material fact i ssue for whether the physicians’ conduct constitutes
deli berate indifference. Specifically, Appellants assert that the
doctors’ failure to properly treat Stewart’s decubitus ul cers, or
to transfer himto another facility for intensive physical therapy
and other treatnment, net this standard. W concl ude, however, that

Appel l ants have failed to present a material fact i ssue because, in



the light of the sunmary judgnent evidence, no reasonable juror
could find that the physicians were deliberately indifferent.

The wunderlying facts concerning the course of Stewart’s
treatnent are |largely undisputed. Wen he was first incarcerated
at the prison in May 1993, Stewart was 67 years old and suffered
from nunerous ailnents, including hypertension, arthritis, gout,
and heart di sease. Restated, Stewart was not a heal thy man when he
entered prison.

Approxi mately a year later, Stewart was transferred to the
prison disability unit, at which tinme he was essentially confined
to a wheelchair. At sone point shortly after his transfer to the
disability unit, Stewart becane incontinent of bowel and bl adder.

a.

Dr. Dial admtted Stewart to the prison hospital on 18 August
1994 to treat grossly swollen |egs, which can be indicative of
congestive heart failure. After treating this condition for five
days, Dr. D al discharged Stewart to a disability unit. The next
day, Dr. D al was advised that Stewart had a | arge decubi tus ul cer
on his |ower back. Dr. Dial ordered treatnent of the ulcer by
cleaning the area with Betadi ne, applying sugardyne dressing, and
pl acing Stewart on the next sick call.

Al t hough the dissent asserts that Stewart did not receive
“even the nost rudinentary nedicinal functions”, Dr. Dial ordered

that his wounds be cleansed and treated with antibiotics, and



provided for a followup exam nation. The dissent may not find
this treatnment sufficient; but, at the very least, it was far nore
than “rudi nentary” nedical care.

At worst, any failure by Dr. Dial to discover the ulcer
earlier, to read the nurses’ notes indicating Stewart’s
i ncontinence or nobility problens, or to followup to ensure that
his orders were carried out mght constitute negligence, not the
requi site deliberate indifference.

b

When Stewart’s condition did not inprove in the disability
unit, he was readmtted to the prison hospital on 6 Septenber 1994,
under the care of Dr. Kim Wile Stewart was under her care, Dr.
Kim took cultures fromthe decubitus ulcers, debrided the wounds
several tinmes, and adm nistered antibiotics and |.V. fluids. She
ordered that the dressings be changed at least two to three tines
daily; and that Stewart be repositioned every three hours. Dr. Kim
acknow edges that, due to staffing problens, the nurses sonetines
had difficulty followng all of the orders.

When the ulcers did not significantly inprove, Dr. Kim
transferred Stewart to a nearby non-prison hospital for
consultation and treatnent by a |ocal surgeon, Dr. Wight. Upon
Stewart’s return to the prison hospital, Dr. Kimdid not follow Dr.
Wight’s recommendation that Stewart be transferred to another

facility to receive, anong other things, physical therapy.



I nstead, Dr. Kimordered that Stewart be kept out of bed as much as
possi bl e; and that the nurses nove his extremties. Because of the
seriousness of Stewart’s condition, Dr. Kimultimately transferred
Stewart’s care to Dr. Knutson.

This evidence does not present a material fact issue for
deli berate indifference by Dr. Kim Even though she did not fol |l ow
Dr. Wight's recommendations, this suggests nothing nore than a
difference in opinion as to the appropriate nethod of treatnent
under the circunstances. See Norton v. D mazana, 122 F.3d 286, 292
(5th Gr. 1997).1

In contrast to the charge by the dissent that Stewart was not
provided with “even the nost rudi nentary nedi cinal functions”, Dr.
Kimactively treated Stewart’s condition. The evidence shows that
she personally debrided the ulcers, ordered that the wounds be
medi cat ed and dressed, and nonitored Stewart’s nutritional |evels.
Furt her, although the dissent notes that Dr. Kimconsulted with Dr.
Wight, it fails to nention that she took the additional step of
transferring Stewart to another hospital to enable Dr. Wight to
exam ne and treat Stewart and make a recommendation. Again, Dr. Kim

ultimately decided not to follow Dr. Wight' s advice. In any

Al t hough the dissent states that Dr. Kim “di sregarded” that
advice, Dr. Kims deposition reflects that she considered Dr.
Wight’s advice, but chose to take another course of treatnent. As
noted, this does not present a material fact issue concerning the
requi site deliberate indifference.

- 10 -



event, Dr. Kims active treatnent of Stewart is far nore than
“rudi nentary”.

Finally, the dissent repeatedly asserts that the doctors are
at fault for failing to transfer Stewart to another facility. Dr.
Kimspecifically addressed this in her deposition, and stated that,
in her opinion, Stewart’s condition was not serious enough to
warrant a transfer to an outside hospital.? As noted, the
plaintiffs nust present a material fact issue regarding Dr. Kims
deli berate indifference to Stewart’s nedi cal needs; they have not
done so.

C.

When Dr. Knutson took over Stewart’s care fromDr. Kim in
order to treat the wulcers, he was aware of D. Wight's
reconmmendati ons, but gave no consideration to transferring Stewart
to another facility for therapy. Dr. Knutson treated the ulcers
with Dakin solution and sugardyne, ordered that the dressings be
changed twice daily, and directed that Stewart be repositioned
every hour. Additionally, Dr. Knutson periodically checked the
wounds and ordered that Stewart get out of bed for extended peri ods

of tine. Once nore, the treatnent provided by Dr. Knutson,

2The di ssent states that the affidavit of Dr. Rothschild (an
expert for plaintiffs, but who only reviewed the nedical records)
reflects a note by Dr. Kimthat the prison hospital was inadequate
to provide the necessary treatnent for Stewart. It is unclear how
the dissent cane to attribute this statenent to Dr. Kim for in his
affidavit, Dr. Rothschild refers only to “the statenent of one
physi cian”, wi thout further identification.

- 11 -



including orders to clean and nedicate the ulcers and reposition
Stewart, was nore than “rudi nentary”.

Dr. Knutson testified that he often did not read the nurses
notes, which indicated that Stewart had an infection from a
catheter, and he did not prescribe antibiotics.® Knutson did not
see Stewart during the four day Thanksgiving holiday, and the
medi cal records indicate that Stewart was not seen by a physician
during that tine.

Dr. Knutson next saw Stewart on 28 Novenber 1994; to the
doctor, Stewart “appeared |like he was going to die”. Dr. Knutson
attenpted to treat Stewart at the prison facility, but ultimtely
transferred himto the University of M ssissippi Medical Center
(UMO) on 30 Novenber 1994.

The attendi ng physician who admtted Stewart to UMC testified

that Stewart had the worst bedsores she had ever seen.* He died

5The dissent mmintains that Dr. Knutson was deliberately
indifferent to Stewart’s nedical needs in failing to prescribe
antibiotics for the catheter infection. However, Dr. Knutson
testified that he did not read the nurses’ notes and that he was
unaware of the possible infection synptons. Further, Dr. Knutson
testified that the synptons noted by the nurses (pus and a fou
odor) were not necessarily synptomatic of an infection. Thus
W t hout evi dence that Dr. Knutson knew Stewart had an i nfection and
deli berately disregarded it, a material fact 1issue is not
present ed.

“l'n her deposition, Dr. Schlessinger, the attendi ng physician
at UMC who admtted Stewart, affirmatively answered questions
whet her the | ack of antibiotics fromMNovenber 13 until Stewart was
admtted to UMC coul d have contributed to the spread of the sepsis
and whether physical therapy would have been “helpful and
advi sable”. At no tinme during her deposition does she state that

- 12 -



there on 7 Decenber 1994 fromsepsis, due to the decubitus ul cers.

Dr. Knutson did not transfer Stewart to another facility for
physical therapy, or read the nurses’ notes, or admnister
anti biotics. Again, at worst, these actions mght constitute
negl i gence, not the requisite deliberate indifference.

d.

Dr. Russell, the nmedical director at Parchman, was not one of
Stewart’s treating physicians. His limted contact wwth Stewart
occurred during grand rounds. Dr. Russell testified that he was
not informed that the nurses were having difficulty follow ng Dr.
Kim s orders.

There is no material fact issue concerning Dr. Russell’s
under st andi ng that Stewart’s ulcers were being treated
appropriately. Dr. Russell was aware of the consultation with Dr.
Wight, but did not followup with Dr. Kimconcerning Dr. Wight’s
reconmendat i ons. Again, there is no material fact issue as to
del i berate indifference.?®

2.
At oral argunent, Appellants’ counsel repeatedly referred to

evidence that the nurses consistently did not follow doctors’

a conbination of antibiotics and physical therapy would have
prevented Stewart’s deat h.

Because it does not contest our holding with regard to Dr.
Russell, we presune the dissent agrees with this portion of the
maj ority opinion.

- 18 -



orders regarding Stewart’s treatnent; counsel clained this equated
with deliberate indifference. However, Appellants did not sue the
nurses; and, of course, the doctors may not be held liable for §
1983 vi ol ati ons under a theory of respondent superior or vicarious
liability, based upon clainmed om ssions by the nurses. E g.,
Monel | v. Dept. of Social Servs., 436 U S. 658, 692 (1978); Sinmons
v. Cook, 154 F.3d 805, 808 (5th Cir. 1998) (no respondent superi or
l[iability under 8 1983); Eason v. Thaler, 73 F.3d 1322, 1327 (5th
Cr. 1996); Pierce v. Texas Dept. of Crimnal Justice, 37 F.3d
1146, 1150 (5th Gr. 1994) (no vicarious liability under 8§ 1983);
Thonpson v. Steele, 709 F.2d 381, 382 (5th Cr. 1983) (“Certainly
8§ 1983 does not give a cause of action based on the conduct of

subordi nates”).*®

5The di ssent does not assert that the doctors are vicariously

liable for the actions of the nurses, per se. It does assert,
however, that the doctors knew that the nurses would not be able to
carry out the doctors’ orders. However, the record does not

present a material fact issue onthis point. Dr. Dial testifiedin
his deposition that he expected his orders would be carried out.
Although Dr. Kim recognized that the nurses sonetines had
difficulty carrying out all of her orders, her testinony indicates
that she did not perceive the problemto be serious enough as to
i npede Stewart’s treatnent at the prison. Finally, Dr. Knutson
testified that he expected his orders to be carried out, and that
he was not aware that the nurses were having difficulty in
follow ng his orders.



3.

Appel lants contend that the cunulative clained acts of
negligence by Appellees is sufficient to raise a material fact
issue for deliberate indifference. To the contrary, each
def endant’ s subjective deliberate indifference, vel non, nust be
exam ned separately. See Sellers v. Henman, 41 F.3d 1100, 1102-03
(7th Cr. 1994) (“The only significance of nultiple acts of
negligence is that they nmay be evidence of the magnitude of the
risk created by the defendants’ conduct and the know edge of the
risk by the defendants”).’

Again, on this record, the clained independent acts of
negligence by each physician were not sufficient to raise a
material fact issue that each doctor knew that his acts or
om ssions subjected Stewart to an excessive risk of harm vyet

responded to the risk with deliberate indifference.® There is no

‘W& do not read the dissent as disagreeing with the
proposition that the actions of the doctors nust be viewed
individually, rather than cunulatively. Rat her, the dissent
di sagrees only with our reasoning regarding the individual acts of
t he doctors.

8The dissent repeatedly asserts that the doctors denied
Stewart care that woul d have saved his life. The only evidence in
the record on this point is the earlier-referenced affidavit of Dr.
Rot hschild, the expert for plaintiffs. After summarizing his
review of Stewart’s nedical records, Dr. Rothschild states: “It is
my opinion that the events that ultimately led to M. Stewart’s
dem se began in August 1994 if not earlier and that the records of
his care at Parchman denonstrate that facility was nedically
i ncapable or unwilling to properly care for his condition. Such
care in ny opinion, anobunts to an indifference on the part of those
in authority to take the action necessary to prevent his death,

- 15 -



probative evidence that the doctors denied, substantially del ayed,
or intentionally interfered wwth Stewart’s treatnent. Cf. Hudson
v. McHugh, 148 F.3d 859, 863-64 (7th Cr. 1998) (jail officers’ and
nurse’s refusal to do anything about prisoner’s repeated requests
for epil epsy nedicine despite know ng he did not have his nedicine
constituted deliberate indifference to serious nedical need). The

doctors actively treated Stewart’s admttedly serious condition

i.e., to evaluate himin a tinely manner and transfer himto a
facility where he could receive the necessary care.” (Enphasis
added.)

It bears repeating that Dr. Rothschild s opinion was based
solely on his review of nedical records. He did not, for exanple,
review the depositions of the defendant doctors. Therefore, his
conclusion that the facility was “incapable or unwilling” to
provide proper care is of little, if any, probative value. Al ong
this line, he was “awaiting additional docunentation”, such as
t hose depositions; and, “[u]pon receipt of that information, [he]
anticipate[d] supplenenting this report”. That supplenent, if
rendered, is not in the record.

In any event, the relied upon passage reflects only Dr.
Rot hschild’ s opinion that the cunmul ative effect of Stewart’s care
may have hastened his death. Dr. Rothschild does not identify any
particular actions by any of the doctors that constituted
deli berate indifference; instead, he speaks of “indifference on the
part of those in authority”. (Enphasis added.) As noted, we do
not hold that there is no evidence of potentially negligent care.
Rat her, there is no evidence that creates a material fact issue of
whet her the doctors knew of Stewart’s grave condition and were
deliberately indifferent to it.

Furthernore, contrary to the assertion in the dissent that a
transfer to another facility would have saved Stewart’'s |ife, Dr.
Rot hschil d’ s affidavit does not opine that Stewart woul d have |ived
if he had been treated at a different facility (based on the
doctor’s reviewng only the nedical records, this is not
suprising); and we have found no other evidence in the record
stating that Stewart woul d have |ived had he recei ved the treatnent
the dissent maintains was deliberately denied him

- 16 -



“Disagreenent with nedical treatnent does not state a claim for
Ei ghth Anmendnent indifference to nedical needs.” Norton, 122 F. 3d
at 292.

At nost the evidence was nerely colorable on the critica
i ssue of whether the doctors’ conduct anobunted to deliberate
indifference to the treatnment of Stewart’s decubitus ulcers.
Summary judgnent for the Appellee physicians was proper, because
“there is no issue for trial unless there is sufficient evidence
favoring the nonnoving party for a jury to return a verdict for
that party”. Anderson, 477 U S. at 249.

C.

As for Appellants’ state law clains, summary judgnent was
proper, pursuant to Sparks v. Kim 701 So. 2d 1113 (M ss. 1997),
which held that prison physicians are protected by qualified
immunity for nedical treatnent decisions, unless “they commt
w llful wongs or malicious acts”. See id. at 1116-17 (quoting
Hudson v. Rausa, 462 So. 2d 689, 696 (Mss. 1984)). As shown
supra, “[t]he fact that the treatnent was inadequate for the
severity of [the] condition does not indicate that the doctors in

question commtted ‘wllful wongs or malicious acts’”. ld. at

1117.°

The dissent does not address the plaintiff's state |aw
clains. Thus, we presune that it joins the majority opinion on
this issue.

- 17 -



L1l
The record sinply does not reflect the parade of horrors
trunpeted by the dissent —far fromit. But, be that as it may,
thereis no material fact issue to support the requisite deliberate
i ndi fference necessary for liability. Accordingly, the judgnent
for Appellees is

AFF| RMED.



POLITZ, G rcuit Judge, dissenting:

In the majority’s view, Stewart’s death was, at worst, the
product of mere negligence. If these appellees are guilty of
not hi ng nore than a bit of innocuous nedi cal nmal practice, then the
barrier to a deliberate indifference claim has been rendered
virtually inpenetrable. | respectfully dissent, as | cannot
subscribe to the mjority’'s view of the eighth anendnent,
effectively rendering its vaunted protections an enpty prom se.

As an unsanitized and uncontested view of the evidence fully
denonstrates, appellees -- starkly aware of Stewart’s dire
condition -- denied himtreatnment that could have saved his life.
Wthout providing even the nost rudinentary of nedicina
functions, ® appellees averted their heads as Stewart slowy and
pai nfully died.

There is no question but that Stewart suffered fromill health
when he was incarcerated in 1993, and that his health worsened
t hroughout 1994. But it was after a stay in the prison hospital,
where he was neither noved nor bathed during a five-day period,

that his condition drastically deteriorated. Through what one

The mpjority insists that, whatever the |evel of treatnent
Stewart received, it was nore than “rudinentary.” Though the
maj ority understandably dislikes this characterization, the facts
speak for thensel ves.



physician has called “a total |ack of observation,”' Dr. Dial,
Stewart’s treating physician, overlooked Stewart’s skin wounds

Though the nurses’ notes clearly stated that Stewart was unable to
nove and was incontinent of bowel and bl adder, he was nonet hel ess
released fromthe hospital. Dr. Dial did not exam ne Stewart on
the days the nurses nade these notations; nor did he review their
notes before discharging Stewart. The day after Stewart left the
hospital, Dr. Dial received notification that Stewart had devel oped
a twenty-five centineter stage |V decubitus ulcer -- an advanced-
stage bed sore caused by extended periods of immobility -- wth
necrosis over 95%of its area. Dr. Dial prescribed a treatnent of
cl eansing, dressing, and antibiotics, but he never bothered to
confirmthat his orders were followed or to check to see whet her
the treatnment was effective.

When Stewart was returned to his prison unit, he gave off a
foul body odor and feared taking a bath. Because the wheel chair-
bound Stewart coul d not bathe hinself, he was forced to rely on his
cell -mat e who saw t hat both sides of Stewart’s hips were bl oody and
raw and that his clothes stuck to his body. Although Stewart’s
cell-mate attenpted to cl ean the wounds, Stewart’s wounds -- which
emtted a fetid snell and fromwhi ch there was substanti al drai nage
-- worsened. Stewart becane feverish and delirious, lost the

ability to control both his bladder and his bowel functions, and

11See infra at 8.
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urinated and defecated on hinself. Throughout this period, no
physi ci an saw Stewart. The cell-mate signed Stewart in for sick
call a nunber of tinmes but he was not then exam ned by any nedi cal
personnel .

After the passage of two weeks Stewart finally was admtted to
the prison hospital by Dr. Kim On adm ssion, Dr. Kimnoted that
Stewart had devel oped nultiple decubitus ulcers, including a |arge
ulcer with necrotic tissue on his buttocks and one on his foot.
Exam nation of the ulcers revealed a “very deep infection” and
cultures fromthe ulcers indicated contam nation by urine or feces.
Dr. Kim ordered that Stewart’s dressings be cleaned and changed
frequently and that he be repositioned every few hours. But, as
Dr. Kimwas fully aware, chronic nedical understaffing rendered it
extrenely inprobable that Stewart would receive anything |like the
treatnent nedically deened necessary.!? The dilemma brought on by
the dearth of staff was exacerbated because the nurses avoi ded
treating Stewart, whose putrid infections disgusted them Non-
medi cal personnel drew the task of cleaning and dressing Stewart’s
wounds to the extent that such occurred.

The necrotic tissue quantity so worsened that Dr. Kim

consulted a local surgeon, Dr. Wight, who stressed the need for

12See infra at 8. The majority insists that Dr. Kimsinply did
not understand the severity of the problem The record does not
bear out this convenient inability by a physician to grasp the
seriousness of a situation in which her orders cannot be foll owed.
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intensive and vigorous physical therapy. This advice was
di sregarded.®® Fully aware that the prison hospital |acked the
personnel and facilities to inplenment Dr. Wight’'s recommendati on,
Dr. Kimnmade no effort whatsoever to transfer Stewart to a facility
where he coul d have received this essential care.!

Instead, Dr. Kim referred Stewart to the care of another
prison physician, Dr. Knutson, who continued the sanme reginen
already proven to be totally inadequate to arrest Stewart’s
deepening infection. At this stage, Dr. Knutson was fully aware
that Stewart was arthritic, incontinent, and bed-ridden; his
| ongst andi ng decubi tus ul cers had al arm ngl y wor sened; and he coul d
no | onger feed hinself. The nurses’ notes charted anber, foul-
snelling urine and yellow, foul-snelling pus that discharged from
Stewart’s penis and gathered around Stewart’s catheter.
Subsequently, the notes alerted, Stewart’s bl adder becane hard and
turgid, and his urine becane thick and cloudy. The notes al so

docunented repeated conplaints by Stewart of a sore throat and

3Again, the majority quibbles with ny term nol ogy. The record
reflects that Dr. Kimreceived Dr. Wight's advice -- which she
hersel f had procured -- but refused to take any steps to inpl enent
hi s recommendati on. She brushed asi de his reconmendati on sol ely on
the ground that Stewart’s condition was not “serious” enough to
warrant sonet hing as basic as physical therapy.

“The majority faults nme for failing to discuss in nore detai
the treatnment Stewart did receive fromDr. Kim There is no need
for me nention that care, as the mgjority already assigns nore
weight to that treatnment than it can bear -- the few affirmative
steps Dr. Kimtook to treat Stewart were woefully deficient.
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W despread pain. According to the notes Stewart, who appeared
confused, was npaning and crying. Like Dr. Dial, Dr. Knutson
failed to review the nurses’ notes.

Dr. Knutson thereafter left on a four-day Thanksgiving
holiday, during which neither he nor any other physician saw
Stewart. When Dr. Knutson returned he observed that Stewart
“appeared like he was going to die.” Wi | e conceding that he
believed Stewart had a serious urinary tract infection,™ Dr.
Knut son i nexplicably failed to prescribe any antibiotics. Stewart
was dehydrated and was not eating; he had becone nonresponsive and
had mul tiple abnornalities in | ab values. Nonethel ess, Dr. Knutson
deci ded agai nst an i medi ate transfer and del ayed two days before
transferring Stewart to a proper, readily-available facility. In
the neantine, Dr. Knutson took no blood sanples to determ ne
Stewart’s nutrition levels and took no cultures to ascertain the
extent of his infection. Stewart was grossly mal nourished and the
i nfection was severe.

The treating physician at the transferee facility, Dr.

Schl essinger, described Stewart’s condition on arrival thusly:

The mmjority suggests that Dr. Knutson did not know that
Stewart was suffering froman infection. H's deposition otherw se
i nforns:

Q [Counsel]: So, you think [Stewart has] got a urinary tract
infection that’s gonna make hi mdi e and you don’t give hi many
antibiotics; is that correct?
A [Dr. Knutson]: Correct.

R 362.
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He was very debilitated. He would open his eyes, but he did

not respond to conmands. . . He was very dehydrat ed.

| think . . . the nost stunning thing was that he was very dry

and that he had huge decubitus ulcers. . . . | have lots of

patients -- the reason | renmenber M. Stewart so distinctly is
that | would say that he had the sad distinction of probably
havi ng the worse decubitus ulcers that | had ever seen in ny
life. He had pressure sores with breakdowns. . . . [ ne of
the hips . . . was really dramatic. You could see exposed
bone, lots of necrotic tissue. [The sores] were horrendously
foul snelling.

Approxi mately one week after he was admtted Stewart died from

sepsis, atoxic condition resulting frominfection.

The undi sputed facts reveal a sad truth. For over three
months Stewart |ived in agonizing disconfort and pain, slowy
approaching death. At l|east three different physicians could have
prevented this painful death by admnistering a relatively sinple
course of treatnent -- antibiotics and physical therapy. |nstead,
they |looked away as Stewart literally rotted away, his flesh
decayi ng, his body soaked in his own feces, urine, blood, and pus.
Even at the final stage, when Stewart’s death appeared i mm nent, a
consci ous deci sion was nmade to postpone his transfer to a hospital
for two possibly crucial days.

Despite all of this, the majority dismsses the claimthat
Stewart’s prison physicians were deliberately indifferent to his
serious nedical needs based on appellants’ purported failure to

show that “the doctors denied, substantially delayed, or

intentionally interfered with Stewart’s treatnment.”1 In ny

Sl ip op. at 15-16.
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judgnent, this findingignores reality. Dr. Schlessinger testified
that Stewart’s physicians should have prescribed antibiotics and
that they should have ordered an aggressive regine of physica
t her apy. After fully reviewwng Stewart’s nedical records,
appel l ants’ nedi cal expert -- Dr. Rothschild, Head of the Genetics
and CGeriatrics Departnent at the Loui siana State University Medi cal
Center in New Oleans -- agreed with Dr. Schl essinger’s concl usion
that the care Stewart received fell below the acceptabl e standard
of treatnment.? Dr. Rothschild could find no evidence that Stewart
ever received appropriate treatnent “necessary to deal with his

life-threatening condition.”!® According to Dr. Rothschild, Dr.

YThe majority dism sses Dr. Rothschild s affidavit as | acking
in probative value because he purportedly failed to review the
doctors’ depositions and planned to (but did not) supplenent his
af fidavit upon review of such additional docunentation. Perhaps
Dr. Rothschild reviewed the depositions but declined to nodify the
affidavit because his conclusions remained the sane. But even if
Dr. Rothschild reviewed nothing other than Stewart’s nedica
record, this does not undermne the force of his conclusions for
pur poses of summary judgnent. As a review of his resune confirns,
Dr. Rothschild is an inpressively qualified physician. The
question whether to accept his opinion and the weight to be given
to it should be reserved for the jury.

8Contrary to the majority’s assertion and as the follow ng
di scussion reflects, Dr. Rothschild s affidavit clearly identifies
acts commtted by Stewart’s i ndividual physicians which | egally may
be classified as “deliberate indifference” -- for instance, the
affidavit states that “one physician [acknow edged] that M.
Stewart [could not] be adequately treated at [the prison]
facility,” but, despite this acknow edgnent, did not transfer
Stewart. The fact that Dr. Rothschild does not use the |l egal term
“deliberate indifference” in catal oguing such acts does not nean
that he has failed to identify factual situations that legally
anount to deliberate indifference.
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D al overlooked Stewart’s condition and released Stewart -- an
enervated, seriously ailing man -- fromthe hospital only through
a “total lack of observation.” Further, as Dr. Rothschild
observed, hospital records reflect an acknow edgnent by Dr. Kim
“that M. Stewart cannot be adequately treated at this facility
because there are sinply not enough personnel to provide the
intensive care necessary to treat him”!?® The same records note
that Stewart’s condition was “severe.” A review of Stewart’s
medical files left Dr. Rothschild unable to reconcile “[t]he
urgency of the need for adequate care . . . with the apparent | ack
of available . . . staff . . . to carry out the [physician’s]
orders.” Referring to Dr. Knutson’s failure to prescribe
antibiotics -- despite evidence of a urol ogical infection of which
he was aware -- Dr. Rothschild remarked upon the |ack of any

“indication of proper . . . managenent of this condition.” The

The majority points out that Dr. Rothschild s affidavit
referred to an anonynous physician, not Dr. Kim This is true, but
it is clear that Dr. Rothschild nmust have been referring to Dr.
Kim since she is the only physician who treated Stewart’s
decubitus ulcers during the relevant tinme period and who admtted
to an awareness that the prison hospital was not equipped to care
for Stewart. |f, however, a physician other than Dr. Ki mnmade the
statenent in the record, that only strengthens ny argunent -- two
doctors, not one, expressly recognized that Stewart would not
receive the prescribed treatnent so long as he was at the prison
facility.
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failure to transfer a dying Stewart out of the prison hospital, Dr.
Rot hschil d suggested, led to his death.?

In the face of this evidence, | cannot understand the
maj ority’s conclusion that appellants failed to show know edge on
the part of each physician “that his [or her] acts or om ssions
subj ected Stewart to an excessive risk of harm”2! \Wiat the record
abundantly shows is a failure to undertake even the nbst basic
exam nation and treatnent of a gravely ill patient before rel easing
himfromthe prison hospital; a failure to transfer himwth ful
awareness that the prison’s facility |acked the neans to care for
him and a failure to prescribe sorely needed antibiotics. To ne
it appears painfully apparent: if a physician knows that a patient
w Il not receive adequate care unless he is transferred, but fails
to transfer him to another facility, that physician knows the
patient will not receive adequate care. Anal ogous statenents can

be made of the physicians’ failure to examne and to prescribe

2The majority takes i ssue with this assertion. Dr. Rothschild
stated, however, that the care Stewart received “anpbunts to an
indifference on the part of those in authority to take the action
necessary to prevent his death, i.e., to evaluate himin a tinely
manner and transfer himto a facility where he could receive the
necessary care.”

| read this statenent to nean that in order to prevent
Stewart’s death, it was necessary for appellees to transfer Stewart
to a facility where he could receive appropriate care and
treat ment.

21Sl'i p op. at 15.

-27-



antibiotics to a critically ill patient suffering frominfection.

The majority brushes aside appellees’ nultiple breaches with
the sinple observation that doctors cannot be hel d accountabl e for
deficiencies in the nedical staff. This begs the decisive question
whet her doctors who know their prison staff is incapable of
adm nistering the necessary treatnent, nmay, consistent with the
ei ght h anendnent, do not hing while a patient |angui shes unto death
for want of treatnment in the prison hospital. In ny judgnent, a
doct or who understands that a patient’s only prospect of survival
depends upon a tinely transfer, but does not send that patient to
an available hospital, cannot escape liability by pointing to
failings of the nursing staff. Contrary to the majority’s view, |
woul d not characterize appellees’ refusal to transfer Stewart as a
nmere “difference in opinion as to the appropriate nethod of
treatnent under the circunstances.”? No physician presunmed to
suggest that the prison facilities provided a viable alternative
course of treatnent for advanced decubitus ulcers from which
Stewart suffered; paper orders that reasonably cannot be
i npl emented should provide no release from accountability. Nor
should the failure to prescribe antibiotics in the face of a raging

infection reflect a reasonable alternative nedical judgnent.

28l ip op. at 10.
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Under Estelle v. Ganble*® and Farner v. Brennan? a prisoner
establishes deliberate indifference by showng that a prison
official “kn[e]w] of and disregard[ed] an excessive risk to innate
health.”?® |f the facts proven by appellants herein do not satisfy
that standard, | am forced to the conclusion that under the
majority’ s evaluation no factual scenario ever wll.

| therefore must dissent.

23429 U.S. 97 (1976).
24511 U.S. 825 (1994).
25 d, at 837.
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