UNI TED STATES COURT OF APPEALS

For the Fifth Crcuit

No. 98-60030

CHARLES DAVI DSON, doi ng busi ness as Davi dson Far ns,
Plaintiff - Appellant,
VERSUS
DAN GLI CKMAN,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

March 31, 1999
Before JOLLY, DUHE, and EMLIO M GARZA, Circuit Judges.
DUHE, Circuit Judge:

Charl es Davi dson appeals the grant of summary judgnent in
favor of the Farm Services Agency (“FSA’) prohibiting revision of
his farm acreage report for 1994. W vacate and remand, because
the FSA based its denial on a legislative rule not subjected to the
noti ce and comrent requirenents in the Adm ni strative Procedure Act
(“APA"). Davidson also appeals the grant of sunmary judgnent to
the FSA denying his 1995 crop insurance claim W affirm because

Davi dson had no insurable interest in the crop at the tinme of | oss.



St andard of Revi ew

W review a grant of sunmary judgnent de novo, view ng the
facts and inferences in the |ight nost favorable to the nonnovant.

See Hall v. Gllman, Inc., 81 F.3d 35, 36-37 (5th GCr. 1996)

Summary judgnent is appropriate if the record discloses “that there
IS no genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law.” Fed. R Cv.

P. 56(c); accord Celotex Corp. v. Catrett, 477 U S 317, 322

(1986) .

1994 Crop
Davi dson |leased from the U'S. Fish and WIldlife Service

approxi mately 4065 acres identified as Agricultural Stabilization
and Conservation Service (“ASCS’) Farm Serial Nunber (“FSN’) 131.
The | ease permtted pl anti ng soybeans on all but certain designated
acreage within that tract. Davidson also | eased an additional 336
acres identified as FSN 68 for planting soybeans. He began
pl anti ng on or near June 1, and finished planting on June 29. High
wat er prevented planting on over one-half of FSN 131 and one-third
of FSN 68.

Davi dson tinely signed and filed ASCS-578, Report of Acreage
(“acreage report”), for FSN 68 show ng 306 acres of soybeans and 30

acres of “conserving use,” and for FSN 131, showing 1717 acres of



soybeans and 3388 acres of “conserving use.”! The acreage reports
did not indicate that floodi ng prevented Davi dson frompl anting the
acres classified as “conserving use.” On Decenber 27, Davidson
filed ASCS-574, Request for Acreages/D saster Credit ("“disaster
assi stance”) on FSN 131 and FSN 38 for lowyield and inability to
pl ant (“prevented planting”). The Adans County FSA (“County FSA")
di sapproved the disaster assistance request, because the acreage
reports on file reflected “conserving use” for the rel evant acres,
not “prevented planting.” The County FSA woul d not permt Davi dson
to revise the acreage reports, because Handbook 2-CP § 83 prohibits
revi si on when the producer would benefit fromthe revision.? After
fully utilizing the agency review and appeal process, Davidson
sought judicial review of the agency's final ruling prohibiting

revi sion.® Both Davidson and the FSA agreed no facts are disputed

'Handbook 2-CP § 79(A) and (B) require producers to file ASCS-
578 for each crop or land use by the final reporting dates |isted
in attached exhibits, wth extended reporting tine when the
producer nmakes a tinely request for a neasurenent service. See
Handbook 2-CP (Rev. 14) Anmend. 41 § 79(A), (B). Davidson filed
the acreage report on FSN 68 on July 11; he filed the acreage
report on FSN 131 on August 31, within five days of receiving the
nmeasur enent report.

’See infra n.4 (citing the specific |anguage of the Handbook
provi si on).

®Davi dson requested reconsi deration, and the Adans County FSA
grant ed reconsi deration and reversed, permtting Davidson to revi se
the acreage report and to recei ve di saster assi stance. On appeal ,
the State FSA reversed the County FSA, finding for the FSA based on
t he Handbook provi sion. A hearing officer wth the National
Appeal s Division (NAD) reversed the State FSA, finding for Davi dson
on equitable grounds. The FSA requested a final review before the
NAD di rector, who reversed the hearing officer, finding for the FSA
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and noved for sunmary judgnent. The district court granted the
FSA's notion and deni ed Davidson’s notion. Davidson appeals.

The governnent contends that the Handbook provision does not
permt Davidson to revise his acreage report, because he wll
benefit from the revision through eligibility for the disaster
assi stance program* Davi dson contends that the agency’s
regul ation permtting revision “at any tine for all crops and | and
uses,” 7 CF.R 8 718.24 (1994), governs rather than the Handbook

provi sion.®

based on the Handbook provi sion.

“Under the Handbook, “[the acreage report] may be revised after
the final reporting date to . . . [c]hange the intended use of a
crop for land use if the change does not provide additional
benefits frompaynents, P &P and eligibility for other prograns.”
Handbook 2-CP (Rev. 14) Amend. 41 § 83.

*The regul ati on states:
[t]he farm operator may revise a report of acreage to
change the acreage reported. Revi sed reports shall be
filed in accordance with instructions issued by the
Deputy Adm ni strator and shall be accepted:
(a) At any tine for all crops and | and uses if evidence
exists for inspection and determ nation of
(1) The existence of the crop.
(2) The use nmade of the crop
(3) The lack of crop, or
(4) A disaster condition affecting the crop . .
7 CF.R § 718.24. The regul ation has since been reV|sed
See 7 CF.R 8 718.24 (1995) (stating that “[t]he farm
operator may revise a report of acreage to change the acreage
reported if the country conmttee determ nes that the revision
does not have an adverse inpact on the program”);7 CF. R 8§
718.104 (1996) (stating that “the farm operator may revise a
report of acreage with respect to 1996 and subsequent years to
change the acreage reported if the county commttee determ nes
that the revision does not have an adverse inpact on the
program and acreage has not al ready been determ ned by FSA. ”).

4



A rule is “an agency statenent of general or particular

applicability . . . designed to . . . inplenent, interpret, or
prescribe law or policy . . . .7 APA 5 US C A 8§ 551(4) (West
1996) . Rule making is the “agency process for fornulating,
amending, or repealing a rule.” [d. 8 551(5). An agency nust

provide notice of rule making in the Federal Register, and nust
all ow comment by interested parties. See id. 8 553(b)-(c). “[Al
person may not in any manner be . . . adversely affected by[] a
matter required to be published in the Federal Register and not so
published.” 1d. 8§ 552(a)(1l). Interpretive rules are exenpt from
the notice and comment requirenents. 1d. 8 553 (b) (A).

Davi dson cont ends that t he Handbook provisionis alegislative
rule subject to the notice and comment requirenents of the APA
The FSA does not chal |l enge that the Handbook provisionis arule to
which the APA applies. Rat her, the FSA contends that the
“[r]evised [acreage] reports shall be filed in accordance wth
instructions issued by the Deputy Adm nistrator” |anguage in 7
CFR 8 718.24 satisfies the notice and comrent requirenents.
Notice nmust be published in the Federal Register not |ess than
thirty days before the effective date of the proposed rule. See
id. 8§ 553(d). After publishing notice, the agency nust give
interested parties the opportunity to participate in the rule
maki ng by submtting data, views, or argunents. See id. 8 553(c).

The “[r]evised [acreage] reports shall be filed in accordance with



instructions i ssued by the Deputy Adm ni strator” | anguage satisfies
nei ther the notice nor conmment requirenent.

The FSA also contends that the Handbook provision is an
interpretive rule, exenpt fromAPA notice and comrent requirenents.

Interpretive rul es state what the adm nistrative officer thinks the

statute or regulation neans, see Brown Express, Inc. v. United
States, 607 F.2d 695, 700 (5th Cr. 1979) (internal quotation and

citation omtted), while legislative rules “affect[] i ndividua

rights and obligations,” see Chrysler Corp. v. Brown, 441 U S. 281,

301-02 (1979) (internal quotation and citation omtted), and create

|l aw, see Brown Express, Inc., 607 F.2d at 700. The Handbook

provi sion inposes conditions on the revision of acreage reports
beyond those required by the regulation, thereby qualifying as a
| egislative rule by “affecting individual rights” and creating new
| aw. The FSA cannot use 8 83, which does not satisfy the APA
noti ce and comment requirenents, to adversely affect Davidson. W
therefore vacate the district court’s grant of sunmmary judgnent,

and remand for further proceedings.

1995 Crop

Davi dson | eased acreage from the U S. Fish and Wldlife
Service for planting soybeans, and i nsured t he soybean crop t hrough
the County FSA. Prior to planting, Davidson perforned services and

pur chased and applied chem cals worth about $6,511.50. Backwater



fl oodi ng of the M ssissippi River until after the recomended fi nal
pl anti ng date for soybeans prevented planting. Davi dson filed a
claimfor insurance benefits with the County FSA. The County FSA
deni ed coverage because Davidson did not have a share in the crop
at the tinme of the loss. After fully utilizing the agency review
and appeal process, Davidson sought judicial reviewof the agency’s
final ruling denying coverage.® Both Davidson and the FSA noved
for sunmary judgnent. The district court granted the FSA's notion
and deni ed Davidson’s notion. Davidson appeals.

A producer’s crop insurance policy consists of several
docunents, including the Crop I nsurance Provi sions, the Common Crop
| nsurance Policy, and any special provisions.” MIlo and soybeans
are i nsured under the Coarse Grains Crop | nsurance Provi sions. See
7 CF.R 8 457.113 (1)(a) (1995). Under the Coarse Grains Crop
| nsurance Provisions, an insurable crop is a coarse grain crop in
whi ch the producer has a share. See id. 8§ 457.113(6)(a)(1). The
Common Crop Insurance Policy defines “share” as a “percentage of
interest in the insured crop as . . . [producer] at the tine the
coverage begins.” 1d. 8§ 457.8(1)(nn). However, for indemity

pur poses, the producer’'s share is limted to his share at the

®On appeal, a NAD hearing officer upheld the County FSA' s
denial of the claim The NAD director upheld the NAD hearing
officer’'s denial of the claim

'See, e.g., 7 CFR 8 457.1 et seq. (Crop Insurance
Provisions); 8 457.8 (Common Crop lnsurance Policy); 8§ 457.113
(Coarse Grains Crop I nsurance Provisions).
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earlier of the time of the loss or the beginning of the harvest.
See id.

Davi dson contends that, under applicable M ssissippi |aw, he
had a share in the soybean crop at the time of |oss.® The agency
counters that, under the | ease, Davidson had no share in the crop
at the time of loss. The agency reasons as follows. The |ease
lists the nunber of acres potentially available to plant, but
specifically adjusts that nunber based on the actual acres pl anted
after accounting for prevented planting from backwater fl ooding.
In other words, the nunber of acres actually planted or prevented
from being planted for reasons other than backwater flooding wll
determ ne the actual nunber of acres in which Davidson has a

share.?® The parties agree that backwater flooding prevented

8See Sout heastern Fidelity Ins. Co. v. Gann, 340 So.2d 429,
433-34 (M ss. 1976) (“anyone has an insurable interest in property
who derives a benefit fromits existence or woul d suffer | oss from
its destruction.”); Fry v. Jordan Auto Co., 80 So.2d 53, 57 (M ss.
1955) (noting that both a lessor and |essee have an insurable
interest in the | eased prem ses). Davidson also relies on Parks v.
Federal Crop Ins. Corp., 416 F.2d 833, 839 (7th Gr. 1969) (noting
in a case defining “producer” for crop insurance purposes that
“one has an insurable interest in property by the existence of
which he receives a benefit, or by the destruction of which he
suffers a loss, regardless of whether he has title to the

property.”).

° The rel evant | ease provision reads as foll ows:

[ Davi dson’s] rent for soybean ground will be based on a
75% 25% share basis. The governnent’s share of 25%of the
total acreage planted will be conpensated by planting
desi gnated crops for the refuge or providing services for
the refuge or both. . . . The total farnabl e acreage under
this agreenent will be approximately 3,000 acres. The

maxi mum gover nnent share on the 3,000 acres would be 750
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pl anting. Davidson planted zero acres, |eaving Davidson with a
share in zero acres. Since he had no share, he had no insurable
i nterest.

Under the APA, we review questions of |aw de novo, w thout

deference to the agency’ s conclusions. See APA, 5 U S.C A 8§ 706

(1996); Institute for Tech. Dev. v. Brown, 63 F.3d 445, 450 (5th
Cir. 1995) (noting that courts review agencies’ |egal concl usions
de novo). The agency’s interpretation of Davidson’s lease is a

matter of | aw which we review de novo. See Exxon Corp. v. Crosby-

M ssi ssippi Resources, Ltd., 154 F.3d 202, 205 (5th Gr. 1998)

(noting that contract interpretationis a nmatter of | awrevi ewed de
novo). Qur de novo review establishes that the FSA correctly
interpreted Davidson's | ease provision; Davidson had no insurable
interest at the tine of loss. The lease terns |limted the nunber
of acres in which Davidson had an interest to those acres actually
pl anted or prevented from being planted for reasons other than
backwat er fl oodi ng. Since zero acres were planted or prevented
from being planted for reasons other than backwater fl ooding,
Davi dson had a share in zero acres. We therefore affirm the

district court’s grant of sunmary judgnent to the FSA

acres (25% . [Davidson] will provide the refuge with 150
acres of mlo to be planted at specific |ocations around

the refuge. The remaining share of 600 acres . . . wll
be taken in specified services anounting to 15,000 doll ars
(600 acres X 25 dollars per acre). . . . NOTE: Adjustnents

in acreage W Il need to be nade according to the anount of
acreage actually planted due to the backwater fl ooding.
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VACATED and REMANDED in part; AFFIRVED in part.
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