IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50566

THOVAS JAMES FI SHER,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON,
Director, Texas Departnent of

Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeals fromthe United States District Court
for the Western District of Texas

May 24, 1999
Before SM TH, DeMOSS, and STEWART, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Thomas Janes Fisher appeals the dismssal of his 28 U S C
§ 2254 habeas petition as tine-barred, contending that the district
court abused its discretion by refusing equitably to toll the

limtation period. Finding no error, we affirm

Fi sher was convicted of nurder and sentenced to serve thirty



years in prison. His conviction was affirmed by the Texas Court of
Appeal s and, on petition for discretionary review, by the Texas
Court of Crimnal Appeals. He filed a state habeas application,
and the trial court recommended denial wthout a hearing. The
Texas Court of Crimnal Appeals denied the application wthout
witten order.

Fi sher mail ed a pro se habeas petition to the federal district
court in which he all eged various constitutional errors. The state
moved to dismss, averring that the filing was tinme-barred under
the Anti-Terrorism and Effective Death Penalty Act of 1996
(“AEDPA").! Fisher objected to the state's calculations of tine
and argued that the [imtation period should be tolled for various
reasons. The court granted the notion to dismss, agreeing that
AEDPA' s statute of |limtations had run.

Fi sher appeals. The district court granted his applicationto
proceed in forma pauperis and granted his application for a
certificate of appealability (“COA’) on whether the court should
have equitably tolled the limtation period until he had actual

noti ce of AEDPA and during his psychiatric confinenent.

1.
A

Fisher filed his 8 2254 petition in 1997, after AEDPA' s

1 Pub. L. No. 104-132, 110 Stat. 1214. AEDPA becane effective on April 24,
1996.



April 24, 1996, effective date, and hence his claimis governed by
its provisions. Lindh v. Mirphy, 521 U S. 320, 326 (1997). AEDPA
establishes, for the first tinme, an explicit Iimtation period for
state prisoners filing federal habeas petitions. See Lonchar v.
Thomas, 517 U. S. 314, 327 (1996). Congress allows “a person in
custody pursuant to the judgnent of a state court” one year to file
a § 2254 petition. See 28 U . S.C. § 2244(d)(1).2 The statute of
limtations begins to run from the latest of several possible

events; the date Fisher's state judgnent becane final is the only

2 The linitations provision provides:

(1) A l-year period of Iimtation shall apply to an application for
a wit of habeas corpus by a person in custody pursuant to the
judgenment of a State court. The limtation period shall run from
the | atest ofSS

(A) the date on which the judgnent of conviction becane
final by the conclusion of direct review or the
expiration of the time for seeking such review,

(B) the date on which the inmpedinment to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved, if
the applicant was prevented fromfiling by such State
action;

(© the date on which the constitutional right asserted
was initially recognized by the Suprene Court, if that
ri ght has been newy recogni zed by the Suprene Court and
nade retroactively applicable to cases on collateral
review, or

(D) the date on which the factual predicate of the claim
or clains presented could have been di scovered through
t he exercise of due diligence.

(2) The tinme during which a properly filed application for State
post-conviction or other collateral review with respect to the
pertinent judgnment or claimis pending shall not be counted toward
any period of limtation under this subsection.

28 U.S.C. § 2244(d).



rel evant event here. See id. 8§ 2244(d)(1)(A).

Fisher's judgnent becane final in 1993, prior to AEDPA s
effective date. Retroactively applying AEDPA would tine-bar his
petition as of AEDPA's 1996 effective date. In accord with AEDPA' s
| anguage, and to prevent the apparent inequity of such a techni cal
result, we have allowed a prisoner whose conviction becane final
before AEDPA s effective date a reasonable I ength of tineSSa grace
peri odSSduring which to file his petition.? Drawing on
8§ 2244(d)(1), we have decided that one year presunptively
constitutes a reasonable tine. See Fl anagan, 154 F.3d at 200;
Flores, 135 F.3d at 1006. This would nmake Fi sher's petition tinely
if filed on or before April 24, 1997.4

As the district court recogni zed, however, limtations should
be tolled pursuant to 8 2244(d)(2) during the tinme that properly
filed state post-conviction or other collateral review proceedi ngs
are pending.®> The time from when Fisher properly filed his state

habeas application until when it was deni ed does not count agai nst

8 See Flanagan v. Johnson, 154 F.3d 196, 200 n.2 (5th Cir. 1998); see al so
United States v. Flores, 135 F. 3d 1000, 1004-05 (5th Cir. 1998) (applying sane to
28 U.S.C. § 2255 notions), cert. denied, 119 S. C. 846 (1999).

4 See Flanagan, 154 F.3d at 202 (applying FED. R QV.P. 6(a) to decide that
the ef fective date does not fall within the one-year period, and hence petitions
filed “on or before April 24, 1997[,] are tinely.”).

> See Fields v. Johnson, 159 F.3d 914, 916 (5th Cir. 1998) (appl!ying
§ 2244(d)(2)"'s tolling provisiontoone-year “reasonabl eness peri od” under Fl anagan
and Flores).



the limtation period. See § 2244(d)(2).°

Fisher filed his state habeas application on April 22, 1997,
two days before the initial one-year statute of limtations was to
expire. The state courts denied relief, thus termnating the
pendi ng application, on August 27, 1997.7 Adding to that date the
two days within the limtation period remaining before the state
application was filed, Fisher needed to file his federal petition

by August 29, 1997, but he did so on Septenber 15, 1997.8

L1l
Fi sher argues that the district court should have equitably

tolled the limtation period. |In Davis v. Johnson, 158 F.3d 806,

6 See also Fields, 159 F.3d at 916 (holding that, because state post-
convi ction proceedi ngs were pendi ng during reasonabl e one-year linmtation period
for 91 days from filing to denial, petitioner had additional 91 days after
April 24, 1997, to file); Flanagan, 154 F.3d at 199 & n.1 (concl uding petitioner
had one year from denial of state habeas application filed before, and pendi ng
on, AEDPA's effective date to file federal petition).

" Fisher clains his state application for post-conviction relief was

“pendi ng” before the state courts |l onger thanthis, tollingthe limtation period
by 12 nore days. At the front end, Fisher argues he mailed his state application
on April 17; it should be deened filed then under the "nmail box rule" (although
he does not explain howthe application can be deenmed “pending,” as § 2244(d) (2)
requires, before it reaches the court). At the back end, he clains he did not
receive notice that the application was denied until Septenber 3; under a notice
rule, the tolling should continue until then (although he again fails to explain
how t he application “is pending” after it is denied). Because the district court
did not grant a COA on these issues, we reserve them See Lackey v. Johnson, 116
F.3d 149, 151 (5th Gr. 1997). W note, however, that, even if Fisher were
correct on both fronts, the 12 additi onal days would not alter the outcone.

8 The district court actually recorded the application as filed on
Sept enmber 22, 1997; but Fisher mailed his application on Septenber 15. As
recogni zed by the parties, we treat the date a pro se prisoner deposits a federal
petition in the prison nmail systemas the filing date for purposes of AEDPA's
statute of limtations. See Spotville v. Cain, 149 F. 3d 374, 378 (5th Gr. 1998)
(per curiam.



811 (5th Gr. 1998), we held that AEDPA's filing provision is not
jurisdictional but, instead, is a statute of limtations that, |ike
all limtation statutes, could be equitably tolled. 1d.; see also
Cantu-Tzin v. Johnson, 162 F.3d 295, 299 (5th Gr. 1998), cert.
denied, 119 S. Ct. 847 (1999).

The district court declined to invoke equitable tolling. Such
a decision is left to the district court's discretion; we review,
therefore, only for abuse of discretion. See Barrs v. Sullivan,

906 F.2d 120, 122 (5th Gr. 1990).°

A

As a discretionary doctrine that turns on the facts and
circunstances of a particul ar case, equitable tolling does not |end
itself to bright-line rules, but we draw on general principles to
gui de when equitable tolling is appropriate. W nust be cautious
not to apply the statute of limtations too harshly. “Di sm ssal of
a first habeas petitionis a particularly serious matter, for that
di sm ssal denies the petitioner the protections of the Geat Wit
entirely, risking injury to an inportant interest in human

liberty.” Lonchar, 517 U S. at 324.

9 See also FDIC v. Dawson, 4. F.3d 1303, 1308 (5th Gr. 1993) (applying
de novo review rather than abuse of discretion because court denied equitable
tolling as a matter of |law rather than in exercise of discretion); accord Truitt
v. County of Wayne, 148 F.3d 644, 648 (6th Gr. 1998); dark v. Runyon, 116 F.3d
275, 277 (7th Gr. 1997); Dixon v. Shalala, 54 F.3d 1019, 1031 (2d G r. 1995).
But cf. Calderon v. United States Dist. C., 163 F.3d 530, 541 (9th Cir. 1998)
(en banc) (finding decision to apply equitable tolling under AEDPA “not clear
error as a natter of law').



At the sanme tinme, the Suprene Court has expressed deference to
the rules that Congress fashioned concerning habeas. See id.
at 321-23. Congress enacted AEDPA, in part, to curb abuse of the
writ of habeas corpus. See HR Conf. Rep. No. 104-518, at 111
(1996), reprintedin 1996 U S.C.C. A N 944. This purpose manifests
itself in the one-year statute of limtations, which wll speed up
t he habeas process considerably.

The court's judicious discretion equitably to toll helps
saf eguard habeas while still fulfilling Congress's express desire
to accelerate the process. A court can allow an untinely petition
to proceed wunder the doctrine of equitable tolling “in
extraordinary circunstances.” Flanagan, 158 F.3d at 810. W and
the district courts, guided by precedent, nust exam ne each case on
its facts to determ ne whether it presents sufficiently “rare and
exceptional circunstances” to justify equitable tolling. | d.

at 811. 1

10 See Flanagan, 154 F.3d at 198 (noting that “AEDPA severely constricts
the time period allowed for filing a federal habeas corpus action,” conpared to
pre- AEDPA peri od, when a “prisoner could wait al nbst a decade to file his habeas
petition”) (quotation omtted); accord MIler v. New Jersey State Dep't of
Corrections, 145 F.3d 616, 618 (3d Cir. 1998) (explaining that AEDPA speeds up
process to curb abuse of wit).

1 Other circuits that have addressed equitable tolling under AEDPA have
been no nore specific. For exanple, the NNnth Grcuit explains that equitable
tolling is appropriate under AEDPA “if extraordinary circunstances beyond a
prisoner's control nake it inpossible to file a petition on tine.” Calderon,
163 F.3d at 541 (quotation onmtted). The Third Crcuit finds tolling proper
“only when the principles of equity would make [the] rigid application [of a

limtation period] wunfair,” generally when “the petitioner has in sone
extraordinary way . . . been prevented fromasserting his or her rights” despite
exercising “due diligence in investigating and bringing the clains.” Mller,

(continued...)



For exanple, in Cantu-Tzin, the only case in which we have
applied equitable tolling to AEDPA 2 we addressed whether the
state's failure to appoint conpetent habeas counsel, forcing the
petitioner to represent hinself, justified equitably tolling the
limtation period to allow an untinely petition. We held that,
wth facts “wholly unfavorable to the petitioner,” “the fully-
devel oped record denonstrates the wunavailability of equitable
tolling of the AEDPA |limtations period.” Cantu-Tzin, 162 F.3d at
299-300. Cantu-Tzin dism ssed one attorney and sought to represent
himsel f and failed diligently to pursue his 8§ 2254 petition despite
awareness of the limtation period. Seeid. This “disdain for and
| ack of cooperation with state access-to-counsel procedures and the

AEDPA deadline” neant equity did not favor tolling. 1d. at 297.

(... continued)

145 F. 3d at 618-19 (alterations in original; quotations omtted). W |ook to our
non- AEDPA cases for further elucidation of when totoll. See Rashidi v. Amrerican
President Lines, 96 F.3d 124, 127 (5th Cr. 1996) (“Equitable tolling applies
principally where the plaintiff is actively msled by the defendant about the
cause of action or is prevented in sone extraordinary way from asserting his
rights.”); Ynclan v. Departnment of the Air Force, 943 F.2d 1388, 1392-93 (5th
Cr. 1991) (delays by the court infiling while related notions pending); Loeber
v. Bay Tankers, Inc., 924 F.2d 1340, 1343 (5th Cr. 1991) (when tolling does not
def eat purpose of encouraging diligence and injustice to plaintiff would
ot herwi se result); Covey v. Arkansas River Co., 865 F.2d 660, 662 (5th Gr. 1989)
(must show diligence, because “equity is not intended for those who sleep on
their rights.”); cf. Barrowv. New Orleans S.S. Ass'n, 932 F.2d 473, 478 (5th
Cr. 1991) (“lack of knowedge of the filing deadlines,” “lack of
representation,” “unfamliarity with the | egal process,” and “i gnorance of |ega
rights” generally do not justify tolling).

12 |'n Davis, although we held that equitable tolling was appropriate under
AEDPA, we assunmed, without deciding, that the petitioner's circunstances would
justify it. See Davis, 158 F.3d at 808 n.2

8



B

Fi sher points to two circunstances. First, he did not receive
notice of AEDPA's statute of limtations until June 9, 1996, forty-
three days after AEDPA's effective date, because a copy of AEDPA
did not arrive in the prison library until that day. Second, he
clains the statute should be tolled for the seventeen days he spent
confined in a special unit for psychiatric evaluation, wthout his
gl asses and w thout access to legal materials. Because Fi sher
filed only seventeen days |l ate, equitably tolling for either reason

woul d render his petition tinely.

1

Fi sher requests that the statute of |limtations be equitably
tolled for forty-three days, the tinme between AEDPA' s effective
date, when the statute began to run for him and the day on which
he received actual notice of AEDPA. W disagree; this does not
present a rare and exceptional «circunstance that justifies
equitable tolling.

First, ignorance of the |aw, even for an incarcerated pro se
petitioner, generally does not excuse pronpt filing.'® W recognize

that Fisher's incarceration prevented him from know ng sooner of

13 ¢f. Saahir v. Collins, 956 F.2d 115, 118-19 (5th Cr. 1992) (hol di ng
that neither prisoner's pro se status nor ignorance of the law constitutes
“cause” for failing to include legal claimin prior petition); Barrow, 932 F.2d
at 478 (holding that “lack of knowl edge of the filing deadlines” and “l ack of
representation” do not justify equitable tolling).

9



AEDPA's limtation period; even due inquiry could not have yiel ded
the necessary know edge. Nonetheless, we are wary of finding it
sufficient to toll the limtation period.

Second, petitioner's circunstance is not rare. Qur one-year
grace period for those incarcerated as of AEDPA s effective date
af fects hundreds of prisoners. Mst likely, not a single one of
them | earned of AEDPA on its effective dateSSits enactnent date.
When we fornul ated the rule, however, we found one year fromthe
effective date a reasonable period of time, regardless of this
obvi ous delay in notice to prisoners.

Furthernore, Congress knew AEDPA woul d affect incarcerated
individuals with limted access to outside information, yet it
failed to provide any tolling based on possible delays in notice.
In the face of Congressional silence, we are reticent to create
this type of tolling judicially. Al though we would apply it here
under the rubric of equitable tolling, the sane concept woul d apply
equally to many other prisoners and in different variations of
del ayed i nformati on, becomng a judicial tolling rule. Such broad
deci sions are for Congress, not equity.

Finally, equity sinply does not call for tolling on these
facts. Even after learning of AEDPA's limtation period, Fisher
had 322 days to conplete his 8§ 2254 petition. That is nore than

enough tinme. See Covey, 865 F.2d at 662 (“[EJquity is not intended

10



for those who sleep on their rights.”).

In the right circunstances, a delay in receiving information
m ght call for equitable tollingSSsuch as if the prison did not
obtain copi es of AEDPA for nonths and nonths, or if an essenti al
pi ece of information was del ayed near the filing deadline. That is
not the case here. Fi sher has not shown a rare and exceptiona

circunstance that calls for equity to intervene.

2.

In the alternative, Fisher asks us to toll the limtation
period for the seventeen days he spent in a psychiatric ward. On
Septenber 6, 1996, he was transferred for eval uation and care after
turning violent as a result of a post-traumatic stress syndrone
attack. He was confined, nedicated, separated fromhis glasses and

hence rendered legally blind, and deni ed neani ngful access to the

14 Fisher relies on our rule that a statute of linitations should be tolled
if the plaintiff denonstrates that essential information could not be found by
diligent inquiry. W apply this rule to those who coul d not discover intinmethe
factual predicate of their claim See, e.g., Pacheco v. Rice, 966 F.2d 904,
906-07 (5th Cr. 1992) (“Equitable tolling is appropriate where, despite all due
diligence, aplaintiff is unable to discover essential information bearing onthe
exi stence of his claim?”). Congress already has addressed this in AEDPA's
statutory tolling provisions. See 28 U. S.C. 8§ 2244(d)(1)(D). Fisher also points
to our reliance in Flores on St. Louis v. Texas Wrker's Conpensation Comin,
65 F.3d 43, 44 (5th Cr. 1995), where we found no inequity in applying a new,
shortened statute of limtations, in part because the plaintiff had notice of the
amended period. But Flores turns on allow ng a habeas petitioner a reasonable
amount of time, not on notice. See Flores, 135 F.3d at 1004 (“It is essential
that such statutes allow a reasonable tine after they take effect for the
comencenment of suits upon existing causes of action.”) (quoting WIlson v.
| seminger, 185 U.S. 55, 62 (1902)); id. (noting that shortened period in
St. Louis “still allowed the plaintiff a reasonable tine within which to pursue
his claimin court.”). Here, Fisher's year was a reasonable anpunt of tine,
despite the delay at the beginning.

11



courts. He was returned to his regular facility on Septenber 23,
1996. Agai n, although equity sonetines mght favor tolling in
simlar circunstances, it does not here.

We have recogni zed the possibility that nental inconpetency
m ght support equitable tolling of a limtation period. See Hood
v. Sears, Roebuck & Co., 168 F.3d 231, 232-33 (5th Cr. 1999) (and
cases cited therein). Conmbined wth forced confinenent and
medi cation, no access to legal materials, and the tenporary | oss of
one's glasses, a pro se petitioner such as Fisher sinply cannot
pursue his legal rights during such a period. But a brief period
of incapacity during a one-year statute of |imtations, even t hough
rare, does not necessarily warrant equitable tolling.

The period during which Fisher could not work on his federal
habeas petition, although outcone determ native here, is not a
significant length of tinme. More inportantly, he still had over
six nonths to conplete his federal habeas petition after his return
to his usual quarters.?® |f this event had occurred shortly before
the required filing, Fisher would have a stronger case. But
considering it occurred at a tine so renote to his deadline, and
absent a showing that he diligently pursued his application the

remai nder of the time and still could not conplete it on tine,

15 Fisher still needed to conplete his state habeas application during this
tinme, but that does not excuse his tardiness. He had several years to conplete
that petition, during which he sat on his federal rights. Even if he could not
file the state application until he received a transcript sonetinme in 1996, he
coul d have been alnost ready to file when it arrived, |eaving hinself severa
nonths to conplete the 8 2254 petition after his state application was deni ed.

12



equity does not require tolling.

AFFI RVED. 6

16 Fisher's notion to strike the state's brief is DEN ED.
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