IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50562

CESAR ROBERTO FI ERRQ,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,
Texas Departnment of Crim nal

Justice, Institutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas

Novenber 23, 1999
Before KING Chief Judge, JOLLY, and WENER, C rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Cesar Roberto Fierro, a death row inmate, has been here
before. Fierro has been awaiting execution for over nineteen years
after having been convicted of capital nurder and sentenced to
death for the nmurder of a taxi driver in El Paso, Texas. He has
petitioned the federal courts for a wit of habeas corpus three
times, and his fourth petition--which we authorized--is now pendi ng
in the district court.

Today he conmes to our court to challenge the district court’s
denial of his notion to vacate its earlier judgnent denying his

petition for habeas relief. Fierro argues that because of the



di scovery of certain evidence, it is now indisputable that his
confession was involuntary and that police officers commtted
perjury in obtaining his conviction. He argues that the earlier
j udgnent of the federal court denyi ng habeas relief was obtai ned by
fraud on the court and that the judgnent should therefore be
vacated. For the reasons stated below, we affirmthe judgnent of
the district court refusing to set aside its earlier judgnent
denyi ng habeas relief.
I
The facts underlying today’'s appeal have been reported in

several published opinions. See Ex Parte Fierro, 934 S.W2d 370

(Tex. Crim App. 1996) (en banc); Fierro v. State, 706 S.W2d 310

(Tex. Cim App. 1986) (en banc); Fierro v. Lynaugh, 879 F.2d 1276

(5th Gr. 1989). W wll not burden the federal reporters with
another lengthy recitation. The procedural history of this case,
however, requires thorough consideration for our purposes today.
Prior to Fierro’s trial for nmurder in the Texas state court in
1980, Fierro noved the trial court to suppress his confession
statenent. He argued that the police coerced himinto giving the
confession by telling himthat his parents were in a Mexican jail
and that they would remain there until he confessed. The state
court held a suppression hearing at which Oficer Medrano--the

of ficer who took Fierro's confession--testified. At this hearing,



Medrano testified that he did not have any information of Fierro’s
parents being held in custody. Fierro, 706 S.W2d at 315. Anot her
officer testified that Fierro was not threatened and that he gave
the confession freely. 1d. Fierro also testified at the hearing
and contradicted the testinony of the two officers with his own
version of the facts. |1d. at 316. After hearing this testinony,
the trial court decided to allowthe confession into evidence. The
argunents over the confession’s voluntariness were also submtted
to the jury and rejected. Fierro was convicted and he appeal ed
t hrough the Texas court system His conviction and sentence were
affirmed. The Texas Court of Crimnal Appeals explicitly approved
of the trial court’s determnation that Fierro had made his
confession voluntarily. [1d. at 316.

Fierro then sought a wit of habeas corpus in the state and
federal courts. He first filed a pro se petition in the federa
district court. The district court refused to grant the petition,
and Fierro then unsuccessfully sought relief in the state courts.
We affirmed the denial of his second federal petition for the wit

in Fierro v. Lynaugh, 879 F.2d 1276 (5th G r. 1989). In our

affirmance, we gave the state court findings of fact their due
presunption of correctness as directed by the federal habeas

statutory provisions and case law. See Fierro, 879 F.2d at 1279.

Fierro then sought certiorari in the Suprene Court. This petition



was al so denied. Fierrov. Collins, 494 U S. 1060 (1990). Fierro

then filed a third federal habeas petition. W affirnmed the
dismssal of this petition in an unpublished opinion. Soon
thereafter, in 1994, Fierro s attorney found what Fi erro now argues
is a “snoking gun.” Fierro' s attorney discovered a “supplenenta
police report” that “reflected that [Fierro’'s] parents were in the

custody of the Juarez police.” Ex Parte Fierro, 934 S.W2d at 371.

Fierro took this “new evidence to the Texas Court of Crimna
Appeal s and obtained a ruling ordering the trial court to conduct
a hearing and to enter findings of fact and conclusions of |aw
addressing Fierro' s allegations of perjury.

After holding a hearing, the state trial court nade the
follow ng findings of fact:

1) That at the time of eliciting the Defendant's
confession, Det. Mdrano (now deceased) did have
information that the Defendant's nother and stepfather
had been taken into custody by the Juarez police with the
intent of holding themin order to coerce a confession
from the Defendant, contrary to said Det. Medrano's
testinony at the pretrial suppression hearing.

2) That the District Attorney's Ofice did not wthhold
this Supplenental O fense Report fromthe attorneys for
t he Def endant.

3) That Det. Medrano presented fal se testinony regarding
the nature and extent of the cooperation between the E
Paso police and the Juarez police in this particular

case, as It existed in 1979. There was no evidence
produced to show that such practices are still taking
pl ace.



See Ex parte Fierro, 934 S.W2d at 371. The trial judge concl uded

that Fierro should receive a new trial. The Texas Court of
Crim nal Appeals disagreed. Al t hough it accepted the trial
court’s findings of fact, the appellate court denied any relief.
The court held, under its harnmless error analysis, that “it is
nor e probabl e than not that the outcone of applicant’s trial would
have been the sane absent the confession.” |[d. at 376.

After this setback, Fierro again sought relief in federa
court. On Novenber 11, 1997, the Fifth Grcuit granted Fierro
leave to file a successive habeas petition. See 28 U S C
§ 2244(b)(3).* Fierro then proceeded to file the petition in the
district court.

Along with this successive habeas petition, Fierro also filed
a notion requesting that the district court vacate its earlier
j udgnent denying his first habeas petition. In his notion, Fierro
argued that the district court had the authority to vacate its

earlier judgnent under (1) its “inherent equitable powers,” (2)

W stated in our order that

[I]n addition to the claimthat an El Paso police officer
gave perjured testinony at Fierro's pretrial suppression
hearing, Fierrois authorized to raise the related i ssue
whet her the attorneys who represented Fierro at trial and
on direct appeal were ineffective for failing to di scover
t he exi stence of the suppl enental offense report on which
the claimof perjured testinony is based.



Fed. R CGv. P. 60(b)(5), and (3) Fed. R Civ. P. 60(b)(6).2 The
district court denied this notion, relying on our precedent hol di ng
that Rule 60(b) notions are to be treated as successive habeas
petitions. The district court then concluded that it had no

jurisdiction to consider the argunents in this notion because we

2Fed. R Civ. P. 60(b) states the follow ng:

(b) M stakes; Inadvertence; Excusable Neglect; Newy
Di scovered Evi dence; Fraud, Etc. On notion and upon
such terns as are just, the court may relieve a party or
a party's legal representative from a final judgnent,
order, or proceeding for the follow ng reasons: (1)
m st ake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence
coul d not have been discovered in tinme to nove for a new
trial under Rule 59(b); (3) fraud (whether heretofore
denom nated intrinsic or extrinsic), msrepresentation,
or other msconduct of an adverse party; (4) the
judgnent is void; (5) the judgnent has been satisfied,
rel eased, or discharged, or a prior judgnent upon which
it is based has been reversed or otherw se vacated, or it
is no longer equitable that the judgnent should have
prospective application; or (6) any other reason
justifying relief from the operation of the judgnent.
The notion shall be made within a reasonable tine, and
for reasons (1), (2), and (3) not nore than one year
after the judgnent, order, or proceeding was entered or
t aken. A notion under this subdivision (b) does not
affect the finality of a judgnent or suspend its
operation. This rule does not limt the power of a court
to entertain an independent action to relieve a party
froma judgnent, order, or proceeding, or to grant relief
to a defendant not actually personally notified as
provided in Title 28, U S.C., 8 1655, or to set aside a
j udgnent for fraud upon the court. Wits of coramnobis,
coram vobis, audita querela, and bills of review and
bills in the nature of a bill of review, are abolished,
and the procedure for obtaining any relief from a
j udgnent shall be by notion as prescribed in these rules
or by an i ndependent action.



had not authorized a successive habeas petition on grounds stated
in the notion. The successive habeas petition (for which we gave
aut hori zation) remains pending in the district court.

After having his notion denied, Fierro sought a Certificate of
Appeal ability (“COA”) in our court, hoping to obtain authorization
for an appeal of the denial order. On Cctober 20, 1998, we deni ed
the petition for a COA as unnecessary; we instructed Fierro that he
did not need to seek a COA to appeal the denial of his notion based
on equitable clains.® W also instructed the parties to brief the
foll ow ng issue:

Whet her there exists an equitable renedy, i ndependent of

28 U. S.C. § 2244(b), which would allow a federal court to

vacate a fraudulently-obtained judgnment in a prior

f ederal habeas proceedi ng.

We have determ ned, however, that we need not provide an
answer to the question of whether the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996 (the

“AEDPA”) preenpt our use of inherent powers in the context of a

petition for a wit of habeas corpus.* W do not need to answer

SAlthough Fierro still has a successive habeas petition
pending in the federal district court, the denial of Fierro's
nmotion to vacate is a final decision ripe for appeal. The notion
to vacate was filed in the case styled Fierro v. Lynaugh, No.
EP- 87- CA- 377. The pending, successive petition involves an
i ndependent proceedi ng under case No. EP-97-CA-480.

‘4l ssues relating to any other constitutional chall enges that
Fierro m ght present nust, of course, proceed through the ordinary
habeas procedures.



t he question because even if the AEDPA does not forecl ose the use
of courts’ inherent powers to vacate prior judgnents, Fierro has
not net the standards for vacating a decision due to fraud on the
federal courts.
|1

We begin our analysis by noting that according to 28 U S. C
8§ 2244(b)(1), “[a] claim presented in a second or successive
habeas corpus application under section 2254 that was presented
in a prior application shall be dismssed.” Fierro argued in a
previ ous habeas petition, as he does now, that his confession was
not voluntary and it should not have been admtted at his trial.
Fierro’ s argunent has not changed, but he now clains to have new
evi dence that gives nore credence to his previous argunent. Thus,
the plain |anguage of § 2244(b)(1) would bar any ruling in
Fierro's favor upon a Rule 60(b) nmotion if that notion is
construed as a “second or successive habeas corpus application.”

Qur own court and other circuit courts have decided that Rul e
60(b) notions should be construed as successive habeas petitions

governed by the AEDPA s provisions. See, e.q., United States v.

Rich, 141 F.3d 550, 551-52 (5th Cr. 1998), cert. denied, 119

S.C. 1156 (1999); see also Burris v. Parke, 130 F.3d 782, 783

(7th Cr. 1997) (Easterbrook, J.) (“Appellate courts agree that

a post-judgnent notion under Fed. R G v. P. 60(b) inthe district



court, or the equivalent notion in the court of appeals--whichis
to say, a notion to recall the nmandate--is a " second or
successive’' application for purposes of § 2244(b).”). In Burris
v. Parke, 130 F.3d 782 (7th Cr. 1997), the habeas petitioner
asked the Seventh Circuit to recall its nmandate based on new
testinoni al evi dence froma neuropsychol ogi st. The court rejected
the request:

Burris wants us to recall our nmandate to take a step that

every court of appeals that has addressed the subject

bel i eves forbi dden by § 2244(b): reassessing ol d theories

in light of new evidence. A state governor or clenmency

board nmay receive and act on such evidence; under

§ 2244(b), a federal court may not.

ld. at 785.

Fierro argues, however, that his “new evidence attacks the
very integrity of the proceedings, both in the district court and
this court.® Thus, the question beconmes whether we treat a Rule
60(b) notion as a successive habeas petition even when the
argunents allege that fraud on the court has occurred. St ated

differently, can the court’s inherent powers save Fierro's Rule

60(b) motion froma quick dismssal under § 2244(b)(1)?°

SFierro argues (1) that the district court should have
recalled the mandate in its judgnent on his first habeas petition
to that court, and (2) that we should recall the mandate and vacate
our opinion in Fierro v. Lynaugh, 879 F.2d 1276 (5th Cr. 1989).

Only one circuit appears to have confronted this issue. The
Fourth G rcuit addressed the question in an unpublished opinion.
See United States v. MacDonald, No. 97-7297, 1998 W. 637184 (4th




It is exceedingly difficult to answer this question because
the search for an answer pits the clear statutory |anguage (of
8§ 2244(b)(1)) against |ong-established “inherent” powers of the
judiciary.” The Suprene Court has repeatedly held that federal
courts possess the inherent power “to vacate [their] own
j udgnent [s] upon proof that a fraud has been perpetrated upon the

court.” Chanbers v. NASCO, Inc., 501 U S 32, 44 (1991) (citing

Hazel -Atlas dass Co. Vv. Hartford-Empire Co., 322 U.S. 238

(1944)) .8 The power to grant “[e]lquitable relief against

fraudul ent judgnents is not of statutory creation.” Hazel-Atlas,

322 U.S. at 248. This equitable power was “firmy established in

English practice | ong before the foundation of our Republic,” id.

Cr. Sept. 8, 1998). The court concluded that the AEDPA does not

bar a Rule 60(b) notion prem sed upon fraud on the court. 1d. at
*3. The court reached this conclusion, in part, because “actions
all eging fraud upon the court . . . attack the validity of a prior

j udgnent, based on the theory that ‘a deci sion produced by fraud on
the court is not in essence a decision at all and never becones
final.”” 1d. (quoting 11 Wight and M|l er, FEDERAL PRACTICE AND
PrRoCEDURE 8§ 2870 at 409 (1995) (quoting Kenner v. Conm ssioner of
Internal Revenue, 387 F.2d 689, 691 (7th Cir. 1968)). The court
al so went on to conclude, however, that the facts alleged did not
constitute fraud on the court. MacDonald, 1998 W. 637184 at *3-6.

The | ower federal courts were, of course, created by acts of
Congress. Congress may, therefore, be able to curtail any of the
i nherent powers possessed by those courts that Congress creates.
See Chanbers v. NASCO, Inc., 501 U S. 32, 47 (1991).

8The Chanbers case dealt with the federal courts’ inherent
power to inpose sanctions for bad faith conduct. The court held
that Rule 11 does not displace the courts’ inherent power to i npose
sancti ons.

10



at 244, and the power is vested in courts by their very creation.

See Chanbers, 501 U S. at 43-44. . id. at 58 (Scalia, J.

dissenting) (“Sone elenents of th[e] inherent authority are so
essential to ‘[t]he judicial Power,” US. Const., art. Ill, § 1,
that they are indefeasible . . .7).°

Neverthel ess, the Suprene Court’s review of an appellate
court’s use of its inherent powers in habeas cases is influenced
by “the statutory and jurisprudential limts applicable in habeas

corpus cases.” Calderon v. Thonpson, 118 S.Ct. 1489, 1499 (1998).

“I'n light of ‘the profound societal costs that attend t he exercise
of habeas jurisdiction,” we have found it necessary to inpose
significant limts on the discretion of federal courts to grant

habeas relief.” [d. (citing Smth v. Mirry, 477 U S. 527, 539,

106 S.Ct. 2661, 2668, 91 L.Ed.2d 434 (1996)). “These limts
reflect our enduring respect for the State’'s interest in the
finality of convictions that have survived direct review within

the state court system . . . Finality is essential to both the

But see id. at 47 (with internal quotation nmarks and
citations omtted):

It is true that the exercise of the inherent power of
| ower federal courts can be limted by statute and rul e,
for [t]hese courts were created by act of Congress.
Nevert hel ess, we do not |ightly assune that Congress has
intended to depart from established principles such as
the scope of a court’s inherent power.

11



retributive and the deterrent function of crimnal | aw. ”
Thonpson, 118 S. . at 1500-01.
I n Thonpson, the Suprene Court held that the Ninth Crcuit

abused its discretion in recalling its own mandate in a habeas

case. ld. at 1494. The case involved the appellate court’s
i nherent power to recall its own nandate, a power specifically
recogni zed by the Suprene Court. 1d. at 1498. It is inportant

to note, however, that in discussing Thonpson in the context of
today’ s case, Thonpson did not concern the use of inherent powers
to correct a fraud upon the court. |Instead, an en banc panel of
the Ninth Grcuit recalled its nmandate sua sponte because “the
deci sion of the original panel ‘would [have | ed] to a m scarriage

of justice.”” 1d. at 1497 (quoting Thonpson v. Calderon, 120 F. 3d

1045, 1048 (9th Cir. 1997)).° The Ninth Crcuit exercised its
i nherent power to recall the nmandate so that it could reconsider
the nerits of the petitioner’s first habeas petition. Thonpson,
118 S. Ct. at 1500. The court did not consider any evidence
presented in subsequent notions and petitions. Id.

In contrast to the situation faced by the Ninth Crcuit, we

confront a case involving a prisoner’s notion to vacate a

The Ninth Circuit recalled its mandate 53 days after the
mandat e had issued. Thonpson, 118 S. Ct. at 1497.

12



j udgnent . Wth respect to such a notion, the Thonpson Court
st at ed:

In a 8 2254 case, a prisoner’'s notion to recall the
mandate on the basis of the nerits of the underlying
decision can be regarded as a second or successive
application for purposes of § 2244(D). O herw se,
petitioners could evade the bar against relitigation of
clains presented in a prior application, 8§ 2244(b)(1),
or the bar against litigation of clains not presented
in a prior application, 8 2244(b)(2). I f the court
grants such a notion, its action is subject to AEDPA
irrespective of whether the notion is based on old
clainms (in which case § 2244(b) (1) would apply) or new
ones (in which case § 2244(b)(2) woul d apply).

Thonpson, 118 S. Ct. at 1500. This |anguage suggests that a
court’s recall of its mandate in this case would be governed by
8§ 2244(b) because the evidence supporting any relief would be
“new. . . evidence presented in [Fierro s] successive application
for habeas relief.”1! A straightforward application of the
Thonpson rule, conbined with a literal application 2244(b)(1),
appears to | eave the court powerless to correct any ruling when
(1) fraud on the court is subsequently uncovered and (2) that

fraud sonehow interrelates with a habeas claim previously

present ed.

1This new evidence includes affidavits submtted by various
people as well as the state trial court’s new findings of fact
(which are, of course, based on “new evidence--i.e., oral
testinony as well as affidavits--produced since this court affirned
the denial of Fierro s prior petition).

13



On the ot her hand, perhaps the Suprene Court woul d not apply
the above general principles to Fierro s case. The Court
qualified its Thonpson opinion with the foll ow ng | anguage:

We shoul d be clear about the circunstances we address
inthis case. . . . This [] is not a case of fraud upon
the court, calling into question the very |l egitinmacy of
t he judgnment. See Hazel-Atlas dass Co. v. Hartford-
Enpire Co., 322 U. S. 238 (1944).

Thonpson, 118 S. Ct. at 1501-02. The Court thus suggests that
cases involving clains of fraud on the court may warrant different
treat nent.

After reviewing the parties’ argunents, we conclude that we
need not decide whether the provisions of AEDPA preenpt, or
ot herwi se nodify, courts’ use of their inherent powers in habeas
cases involving clains of fraud on the court.

Even if an inherent power gives |life to a challenge that 8§
2244(b) (1) would otherwise forbid, Fierro's allegations do not
support the use of such an i nherent power because he has failed
to allege any facts that would constitute a fraud on the federal
courts.

1]
A

Before analyzing Fierro's “fraud on the court” argunent as

it applies to the federal district court and to this court, it is

inportant to state clearly the evidence that Fierro does, and does

14



not, allege. Consistent with the findings of the state courts,
Fierro alleges that Oficer Medrano testified falsely at the
suppression hearing in state court. Fierro does not, however
all ege that the prosecuting attorney knewthat Medrano’ s testinony
was fal se. Mdst inportant to this appeal, Fierro does not all ege
that the attorneys representing the Director of the Texas
Departnent of Corrections in these federal habeas proceedi ngs had
any know edge that the subject testinony was fal se. Furthernore,
it is inportant to keep in mnd that in reviewng the district
court’s denial of the notion to vacate, we deal only wth
all egations of fraud on the federal courts, not any fraud that may
have been perpetrated upon the state courts.'? Thus we wll
consider only the conduct of the relevant parties during the
federal habeas proceedi ngs.

Both parties cite our precedent in which we stated the bl ack
letter law for finding a fraud on the court:

To establish fraud on the court, it is necessary to

show an unconsci onabl e pl an or schene which i s desi gned

to inproperly influence the court in its discretion

Ceneral |l y speaki ng, only the nost egregi ous m sconduct,

such as bribery of a judge or nenbers of a jury, or the

fabrication of evidence by a party in which an attorney
is inplicated, wll constitute a fraud on the court.

2Fraud on state courts cannot be the basis of habeas relief
unless that fraud anobunts to the denial of a federal right.
Sawers v. Collins, 986 F.2d 1493, 1497 (5th Cr. 1993); citing
Barefoot v. Estelle, 463 U S. 880, 893, 103 S.C. 3383, 3394, 77
L. Ed. 2d 1090 (1983). No such claimis nade here.

15



Less egregi ous m sconduct, such as nondi scl osure to the
court of facts allegedly pertinent to the matter before
it, wll not ordinarily rise to the level of fraud on
the court.
First Nat’'|l Bank of Louisville v. Lustig, 96 F.3d 1554, 1573 (5th

Cir. 1996) (quotation marks and citations omtted).?®®

BFierro relies heavily on two cases--Hazel-Atlas and Rozier
v. Ford Mbtor Co., 573 F. 2d 1332 (5th Cr. 1978)--to construct what
he considers to be the elenents of an action for “fraud on the
court.” Direct reliance on these cases, however, is sonmewhat
questionable. The court in Rozier analyzed a notion brought under
Rule 60(b)(3), not an equitable action for fraud on the court.
Furthernore, the Rozier court explained at Ilength that the
requi renents for a “fraud on the court” action were nore stringent
than those for a Rule 60(b)(3) notion. Rozier, 573 F.2d at
1337-39; see also G eat Coastal, 675 F.2d at 1356 (“fraud on the
court” concept “should be construed very narrowy,” otherw se the
concept could “easily overwhel mthe specific provision of 60(b)(3)
and itstine limtation and thereby subvert the bal ance of equities
contained in the Rule”); deason v. Jandrucko, 860 F.2d 556, 558
(2d Cr. 1988) (stating that “fraud on the court” action is
narrower in scope than Rule 60(b)(3)). Fierro does not, and coul d
not, base his argunent on Rule 60(b)(3). That provision includes
a one-year statute of |[imtations:

On notion and upon such terns as are just, the court may
relieve a party or a party’s |legal representative froma
final judgnent, order, or proceeding for the follow ng

reasons: . . . (3) fraud (whether heretofore denom nated
intrinsic or extrinsic), msrepresentation, or other
m sconduct of an adverse party . . . The notion shall be
made . . . not nore than one year after the judgnent,

order or proceeding was entered or taken.

Fierro presented his Rule 60(b) notion to the district court nore
than ten years after the district court’s judgnent from which
Fierro seeks relief.

Aside from Rozier, Fierro's reliance on Hazel - Atl as--w thout
al luding to our subsequent case lawinterpreting that decision--is
questionabl e; our court has interpreted Hazel-Atlas in the |ight of
ot her Suprene Court and sister circuit precedent. See especially
Browning v. Navarro, 826 F.2d 335, 342-45 (5th Gr. 1987). I n
Browni ng, we thoroughly reviewed Suprene Court precedent in an

16



After noting this | anguage, the argunents in the state’'s and
Fierro's briefs take predictable paths. The state essentially
argues that false testinony by a police officer (when the state’s
attorneys in federal habeas proceedi ngs are not aware of its fal se
nature) anounts to “nondi scl osure to the court of facts allegedly
pertinent to the matter before it.” As a result, such
nondi scl osure would not establish fraud on the court. Fierro
argues that the false testinony constitutes “fabrication of
evidence by a party in which an attorney is inplicated.” Although
Fierro does not argue that the state’'s attorneys knew about
Oficer Medrano’s false testinony, Fierro maintains that the
state’s attorneys--both the prosecuting attorneys and the
attorneys representing the Director of the Texas Departnent of
Corrections--are inplicated because testifying officers and the
state’s attorneys constitute the “prosecution team”

Qur decision in Browning v. Navarro, 826 F.2d 335 (5th Cr

1987), provides further guidance on the standard for considering
fraud upon the court. In Browning, this court analyzed two
Suprene Court cases dealing with “fraud on the court” actions:

United States v. Throcknorton, 98 U.S. 61 (1878), and Hazel -Atl as.

The court summari zed the | essons of these two cases:

effort to define “judgnent procured by fraud.” Fierro’ s briefs do
not contain a whi sper of Browning.

17



Throcknmorton stands clearly for the proposition that
intrinsic fraud, that is, fraudulent evidence upon
whi ch a judgnent is based, is not grounds to set aside
a judgnent. It also makes clear that extrinsic fraud,
that is, fraud that was not the subject of the
litigation, that infects the actual judicial process,
is grounds to set aside a judgnent as procured by

fraud. . . . Hazel-Atlas is to be read as an expansi on
of the Ilimts set by Throcknorton in attacking
judgnents generally . . . Hazel-Atlas allows a judgnment

to be attacked on the basis of intrinsic fraud that
results fromcorrupt conduct by officers of the court.

Browni ng, 826 F.2d at 344 (footnotes omtted).

The allegedly false testinony of Oficer Medrano standing
alone clearly constitutes intrinsic fraud and will be i nsufficient
to set the judgnment aside.? Fierro's only hope to prove fraud
sufficient to set aside the federal judgnent is to show that the
unknowi ng reliance on Oficer Medrano' s false testinony by the
state’ s habeas attorney constitutes “corrupt conduct by officers

of the court.”1® Fierro notes that our court recently stated that

1“See also Browning, 826 F.2d at 343 (“According to Justice
Mller’'s reasoning [in Throcknorton], in order to collaterally
attack the judgnent, it nust have been obtained by fraud, as
di stingui shed from havi ng been based on fraud.”).

15See Browning, 826 F.2d at 344 n.11 (noting that sone
comentators have criticized the intrinsic/extrinsic distinction);
d eason, 860 F.2d at 560 (refusing to recognize the
intrinsic/extrinsic distinction as a factor in analyzing a “fraud
on the court” action).

I n a footnote, the Browning court stated that “[t]he courts
have uniformy held that perjury of a single wtness, false
evidence (in the absence of attorney involvenent) or nere
nondi scl osure are insufficient to establish fraud upon the court.”
Browni ng, 826 F.2d at 344 n. 12.

18



gover nnment prosecutors have constructive notice of a police report
that contradict the elicited testinony of a governnent w tness.

Creel v. Johnson, 162 F. 3d 385, 391 (5th Cr. 1998). Applying the

rule in Creel to his own case, Fierro argues that the state
attorneys’ conduct in the state trial (and on appeal) was corrupt

because of their constructive know edge of a police report that

contradi cted Medrano’s testinony. This is only the first step,
however . To succeed in the federal court, Fierro asks us to
extend the rule in Creel to hold that attorneys representing the
State Departnment of Corrections in a federal habeas case have
constructive notice of policereports that contradict theelicited
testi nony of governnment w tnesses at the trial.

Even if we accepted Fierro's argunent that prosecuting
attorneys constructive know edge of fal se testinony could satisfy
the requirenent for a show ng of fraud upon the court, we have no
basis in lawor fact to extend such a theory to the state’s habeas
attorneys. Al though the prosecuting attorney and O ficer Medrano
m ght arguably be considered a solitary prosecution unit, the
relati onshi p between O ficer Medrano and the state’s attorneys in
a federal habeas proceedings is too attenuated to allow the
necessary i nputation.

The attorneys for the Texas Departnent of Corrections in a

federal habeas case do not act as prosecutors of the crine
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investigated by the |law enforcenent officers. Prosecutors are
actively involved in trial preparation, production of evidence,
exam nation of wtnesses, and evaluating the credibility of
prosecution w tnesses. Thus prosecutors work hand in hand with
the police in presenting the case before the courts. The
attorneys for the Director of Corrections, however, act in
response to a petitioner’s charge of unlawful detention that
usual l'y centers ar ound t he | arger gquesti ons of t he
constitutionality of the judgnents of the crimmnal «courts.
Al t hough these attorneys wi ||l undoubtedly point to the work of the
prosecuting attorneys to defend the petitioner’s continuing
detention, the Director’s attorneys neither work with the police
in a combn enterprise, nor are they in the business of
prosecuting crine. Lacking such a connection as part of a
prosecution team any constructive know edge of police reports
that m ght be inputed to the prosecutors cannot be inputed to the
state’s attorneys in a federal habeas case.
B

Finally, we do recognize that Fierro argues that the Texas
Court of Crimnal Appeals seriously erred in its ruling related
tothe state trial court’s finding that O ficer Medrano gave fal se
testinony. For exanple, Fierro argues that the Texas court erred

in its application of the harm ess error standard. For the
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federal courts to provide any relief based on these argunents,
however, Fierro nust allege sone violation of a federal right.
Any petition based on federal law will be governed by 8§ 2244(b)
as a successive habeas petition. It is not appropriate for us to
address these argunents in an appeal fromthe denial of a notion
to vacate an earlier judgnent. W therefore state no opinion as
tothe validity of any potential constitutional challenges to his
conti nued detention.
|V

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED
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