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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50527

JACK M WEBB,
Speci al Deputy Receiver for
Enpl oyers National |nsurance Conpany in Receivership,

Pl ai ntiff-Appellee,
VERSUS
B. C. ROGERS POULTRY, | NC.,
and
B. C. ROGERS PROCESSORS, | NC.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

May 21, 1999
Bef ore REAVLEY, PCLITZ, and SMTH, G rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

B.C. Rogers Poultry, Inc., and B.C. Rogers Processors, Inc.
(collectively, “B.C. Rogers”), appeal a remand to state court
ordered pursuant to the Burford abstention doctrine. Concluding

that the court acted without the doctrine's strictures as defi ned



by the Suprene Court, we reverse.

| .

The State of Texas brought Enployers National |nsurance
Conpany (“ENIC’), an insurance conpany regul ated under Texas | aw,
into state court, where it was declared insolvent and placed in
recei vership. Pursuant to the Texas I|nsurance Code, the state
obt ai ned a permanent injunction and order, appointing Jack Wbb as
Speci al Deputy Receiver (“SDR’) for EN C and enjoi ni ng any person
frominterfering with the state receivership court proceedi ngs or
the awful acts of the SDR and fromtaking any action i nvol ving the
SDR outside of the state receivership court.

Webb, carrying out his duties as SDR, brought suit in state
court against B.C. Rogers, as ENC policyholders, to collect
asset sSSunpai d wor kers' conpensati on prem unsSSal | egedl y bel ongi ng
to ENC Webb asserts three alternative causes of action:
(1) breach of contract, (2) quantumneruit, and (3) suit on sworn
account . He seeks $674,335 in damages, plus interest and
attorney's fees.

B.C. Rogers renpoved to federal court pursuant to 28 U S. C
8§ 1441, alleging original jurisdiction based on diversity of
citizenship. See 28 U.S.C. 8§ 1332. Wbb sought remand, advanci ng

three grounds: (1) B.C. Rogers had failed to conply with the



renoval statute, (2) the permanent injunction enjoined B.C. Rogers
fromlitigating the dispute in a forumother than the receivership
court, and (3) under the Burford abstention doctrine, the district
court should refrain fromexercising jurisdiction.! The district
court summarily rejected the first two bases but elected Burford
abstention and remanded, hol di ng that

[a] bstention is appropriate in this case, for if this

Court were to exercise federal jurisdiction, it could

well interfere wwth the State of Texas' efforts to effect

a coherent policy on a matter of public concern, that is,

the coll ection of assets of an insol vent insurer through

a state district court receivership proceeding wherein

the state district court retains continuing jurisdiction
over the liquidation proceedi ngs.

1.

W always nust be certain that our |imted jurisdiction
enconpasses the appeal before us. See Castaneda v. Falcon,
166 F. 3d 799, 801 (5th Cir. 1999); Jones v. Collins, 132 F. 3d 1048,
1051 (5th Cr. 1998). We sua sponte requested briefing on the
i ssue and now clarify our jurisdiction.

The order abstaining under Burford and remanding is a final
order disposing of all issues. W have jurisdiction, therefore,
pursuant to 28 U S. C. § 1291. See Quackenbush v. Allstate Ins.
Co., 517 U S 706, 715 (1996); Minich Am Reinsurance Co. V.

Crawford, 141 F.3d 585, 589 (5th Cr. 1998), cert. denied,

! See Burford v. Sun Q| Co., 319 U S. 315 (1943).
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119 S. Ct. 539 (1999).

In 28 U . S.C. 8§ 1334(d), Congress has denied us jurisdiction
over an appeal froma decision to abstain under 8 1334(c) (all ow ng
abstention, in the interest of comty or respect for state |aw,
from state |aw causes of action arising under, or related to,
title 11). Here, the receivership proceedings in state court arose
under the Texas | nsurance Code, not the Bankruptcy Code. See O ark
v. Fitzgi bbons, 105 F.3d 1049, 1051 (5th Gr. 1997) (“Insurance
conpanies are ineligible for the protections afforded by the
federal Bankruptcy Code. 11 U. S.C. 8§ 109."). The district court,
therefore, did not exercise jurisdiction over the renoved action
under 28 U. S. C. § 1452(a) (providing for renoval of any action over
which the court has jurisdiction under 28 U S C 8§ 1334) and
28 U.S.C. 8§ 1334(b) (providing for original jurisdiction in the
district courts “of all civil proceedings arising under title 11,
or arising in or related to cases under title 11.”7). Rather, it
based its jurisdiction on diversity of citizenship, found in
28 U.S.C. 8§ 1332. The court's decision to abstain, then, did not
fall within 28 U.S.C. 8§ 1334(c), so 8§ 1334(d) is inapposite.

Simlarly, in 28 US C 8§ 1447(d), Congress denied us
jurisdiction over remands pursuant to 28 U S.C. 8§ 1447(c), which
requires a district court to remand if it |acks subject matter

jurisdictionor if the renoval was defective; conversely, 8§ 1447(d)



does not preclude review of remands on other grounds.? Neither
party argues that the district court |acked subject matter
jurisdiction. Rather, they dispute whether the court abused its
discretionin abstaining fromexercisingits jurisdiction. Section
1447(d), therefore, is also inapposite, and we have jurisdictionto

consi der the appeal.

L1,
The Burford doctrine allows a federal court to abstain from
exercising its jurisdiction in deference to conplex state
adm ni strative procedures. The Suprenme Court has described the

Burford doctrine as foll ows:

Where tinely and adequate state-court review is
avai l abl e, a federal court sitting in equity nust decline
to interfere with the proceedings or orders of state
adm ni strative agencies: (1) when there are “difficult
questions of state law bearing on policy problens of
substanti al public inport whose i nportance transcends t he
result in the case then at bar”; or (2) where the
“exercise of federal reviewof the question in a case and
insimlar cases would be disruptive of state efforts to
establish a coherent policy with respect to a natter of
substanti al public concern.

New Ol eans Pub. Serv., Inc. v. Council of New Ol eans ("NOPSI"),

491 U. S. 350, 361 (1989) (quoting Col orado Ri ver Water Conservation

2 See Things Renenbered, Inc. v. Petrarca, 516 U.S. 124, 127 (1995);
Thermtron Products, Inc. v. Hermansdorfer, 423 U. S. 336, 345-52 (1976); see al so,
e.g., Angelides v. Baylor College of Med., 117 F.3d 833, 835-36 (5th CGr. 1997);
Soley v. First Nat'l Bank of Commerce, 923 F.2d 406, 407-08 (5th Gr. 1991). CQur
inability to reviewa 8§ 1447(c) remand obtains even if the order was erroneous.
See Therntron, 423 U S. at 351; Angelides, 117 F.3d at 836.
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Dist. v. United States, 424 U.S. 800, 814 (1976)).2® Essentially,
Burford instructs a district court to weigh the federal interests
in retaining jurisdiction over the dispute against the state's
interests in independent action to uniformy address a matter of
state concern, and to abstai n when the bal ance tips in favor of the
|atter. See Quackenbush, 517 U. S. at 728; NOPSI, 491 U S. at 363;
Burford, 319 U S. at 334. But this “balance only rarely favors
abstention.” Quackenbush, 517 U S. at 728. Typically, “federa
courts have a virtually unflagging obligation . . . to exercise the
jurisdiction given them” Colorado R ver, 424 U S at 821
(quotation omtted).

I n Quackenbush, the Court determ ned that an action seeking
damages never warrants abstention. The Court exam ned the
foundation and history of abstention doctrines, and Burford
abstention in particular, finding that the power to abstain
originated in “the discretion federal courts have traditionally
exerci sed i n deci di ng whet her to provi de equi tabl e or discretionary
relief.” Quackenbush, 517 U S. at 730. The Court disagreed with
the Ninth Grcuit's limtation of abstention to equitable cases,
instead extending the doctrine “to all cases in which a federa

court is asked to provide sone formof discretionary relief.” 1d.*

8 See al so Baran v. Port of Beaunmpnt Navigation Dist., 57 F.3d 436, 441 (5th
Cir. 1995).

4 See al so Quackenbush, 517 U.S. at 718 (recognizing that “the authority
(continued...)



A damages action, however, allows the court no discretion and may

not be remanded. Id. at 731.°

A

We review an abstention for abuse of discretion. See d ark,
105 F.3d at 1051; see also Burford, 319 U S. at 318 (describing
court's choice of whether to abstain as a matter of discretion).
The exercise of discretion nmust “fit[] within the narrow and
specific limts prescribed by the particular abstention doctrine
involved.” dCdark, 105 F.3d at 1051 (quotation omtted). A court
necessarily abuses its discretion when it abstains outside of the

doctrine's strictures.

B
B.C. Rogers presents a sinple argunent for reversal: Under
Quackenbush, a court may not remand pursuant to Burford abstention
if the plaintiff seeks damages. Wbb seeks danmages, so a Burford

abstention remand is not permtted.

4(...continued)
of a court to abstain fromexercising its jurisdiction extends to all cases in
whi ch the court has discretion to grant or deny relief.”).

> See id. at 731 (“[F]ederal courts have the power to dismss or remand
cases based on abstention principles only where the relief being sought is
equitable or otherw se discretionary. Because this was a damages action, we
conclude that the District Court's remand was an unwarranted application of the
Burford doctrine.”). Although remandi ng a danages case is inappropriate, the
Court noted that a court could stay an action pending resolution in state court
of an issue relevant to the federal case if the Burford doctrine called for
abstention. Id.



Webb counters with three ultimtely unsuccessful argunents.
First, he cites precedent no |onger applicable after Quackenbush
and argues to support an exerci se of discretion where no discretion
exi sts. He next incorrectly avers that the Quackenbush rule on
which B.C. Rogers relies is not ironclad. He finally contends
t hat, because one of his causes of action sounds in the equitable
doctrine of quantum neruit, Burford abstention is appropriate
within Quackenbush's Ilimtations.® We conclude that, because
Quackenbush denies the legal authority to remand, the district

court abused its discretion.

1

Webb vi gorously argues that the usual Burford considerations
support remand. The M Carran-Ferguson Act, 15 U. S.C. 8§ 1011-1015,
assigns primary responsibility for regulating the insurance
industry to the states. Texas has enacted an extensive regul atory
schene for dealing with insolvent insurers and has an interest in
applying its law to marshal efficiently all the assets of such
insurers in a uniform manner. Webb contends that the federa

governnent, on the other hand, has a “conpl ete absence” of interest

6 This argument relies on two prenises: (1) A quantumneruit claimfalls
within the set of cases fromwhich the Supreme Court has found a district court
may abstain, and (2) a court may abstain and remand an entire case, including
danmages actions, so | ong as one cause of action falls within that set Quackenbush
approved. Because we reject the first prem se, we do not reach the second.
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inthis dispute. The causes of action sound solely in state |aw,
no federal statutes or interests are involved.

Webb buttresses this argunment by citing several of our
decisions in which we have affirned abstention and have nenti oned
the strong interests states have i n addressing i nsol vent insurers.’
But these cases indicate only that we probably would find the
remand to be within the court's discretion if it had acted within
the bounds of the Burford doctrine.® The analysis ignores
B.C. Rogers's argunent that the district court had no discretion.

Rel atedly, Wbb overlooks that these cited cases precede
Quackenbush and the linmts it inposed on abstention.?® As we

expl ained i n Muni ch Aneri can, we previously had approved abstention

” See, e.g., Barnhardt Marine Ins., Inc. v. NewEngland Int'l Sur. of Am,
Inc., 961 F.2d 529, 531-32 n. 4 (5th Cr. 1992) (affirmng remand and noti ng near
unanimty anong the circuit courts that Burford abstention is appropriate in
cases related to a state's adnm nistration of an insolvent insurer); Martin Ins.
Agency, Inc. v. Prudential Reinsurance Co., 910 F.2d 249 (5th Cr. 1990).

8 This is true even though Webb overstates his case in declaring the
“conpl ete absence” of federal interest. The district court assumed renoval
jurisdiction based on diversity pursuant to 28 U.S.C. § 1332. The Constitution,
in At. Il1l, 8 2, allows for federal court jurisdiction in cases and
controversies “between Gtizens of different States.” When Congress first
created | oner federal courts in the Judiciary Act of 1789, Act of Sept. 24, 1789,
1 Stat. 73, it included diversity jurisdiction as one basis for original federal
court jurisdictionSSa basis that has survived since. The presupposition for
diversity jurisdiction is to provide diverse parties with a federal forumin
which an out-of-state party night escape |ocal bias. See, e.g., Jerone B.
Gubart, Inc. v. Geat Lakes Dredge & Dock Co., 513 U S. 527, 546 n.6 (1995)
(noting this purpose). By this grant of jurisdiction, Congress has expressed a
federal interest in adnmnistering inpartial justice to diverse parties.

9 Webb cites one case, Aark, in which we affirmed an abstention remand in
an i nsurance case post-Quackenbush. See C ark, 105 F.3d at 1052. d ark does not
control our outcone, because we did not confront the i ssue we face here. W did
not di scuss whet her the damages sought precluded remand under Quackenbush and,
i ndeed, we did not cite Quackenbush.



remands in cases related to insolvent insurers involved in state
proceedi ngs; but this changed wth Quackenbush's prohibition on
remandi ng damages action. See Munich Anmerican, 141 F.3d at 589.
Now a court nay abstain “only when the district court has
discretion to grant or deny relief.” Id. Accordingly, we found
that the court abused its discretion by invoking Burford, because
it had no discretion in the relief sought. I1d. at 590.1°

Webb' s argunent and the cited precedent woul d provide a sound
basis for affirmng the district court's application of the Burford
doctrine if it were wthin its discretion. Because, however, we
find that the nature of Webb's cl ai ns precl udes Burford abstenti on,
we do not reach whether the Burford doctrine otherw se favors

abstention on these facts.

2.
Webb's contention that Quackenbush does not inpose an
ironcl ad, per se bar to remandi ng damages action | acks nerit. Wbb

guot es a passage!! froma section in which the Court explained the

10 webb attenpts to distinguish Minich Anerican by conparing the alleged
| ack of federal interest here to the federal interest in the Federal Arbitration
Act (“FAA’) on which the Munich Anerican plaintiffs relied. But our discussion
of the FAA focused on the |ack of discretion in the relief sought, which bars a
remand; we did not reference, even in passing, a federal interest.

B «“Utimtely, what is at stake is a federal court's decision, based on
a careful consideration of the federal interests in retaining jurisdiction over

(continued...)
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roots and purpose of abstention. See (Quackenbush, 517 U. S

at 727-28. It also noted that prior casel aw does “not provide a
formulaic test for determ ning when dismssal [or remand] under
Burford is appropriate.” 1d. at 727. But the Court had not even
begun its application of these general principles to the case
before it. Wen it did reach its holding, it left no exceptions:
abstention is appropriate “only where the relief being sought is

equitable or otherwi se discretionary.” ld. at 731 (enphasis

added) . 2

3.

Webb nakes the superficially appealing argunent that the
“equitable nature” of quantum neruit brings the case wthin
Quackenbush and all ows for remand. “Quantumneruit is an equitable
doctrine based on the principle that one who benefits from

another's labor and materials should not be unjustly enriched

(... continued)
the dispute and the conpeting concern for the 'independence of state action,'
that the State's interests are parampunt and that a dispute would best be
adjudicated in a state forum” Quackenbush, 517 U. S. at 728 (internal citation
omtted).

12 gee also id. at 730 (noting that staying a dammges action is
perm ssible, “but we have not permtted [courts] to dismiss the action
al together”). Wbb al so resourceful ly quotes a deci sioninterpreti ng Quackenbush
to nean “that abstention, under Burford or otherw se, may be appropriate in suits
for damages.” See DeMauro v. DeMauro, 115 F. 3d 94, 98 (1st Gr. 1997). Although
true, this |l ends no support to Webb's position. The court further expl ai ned t hat
a “district court may only order a stay pending resol ution of state proceedi ngs;
it cannot invoke abstention to dismss the suit altogether.” |Id. Here, the
court did not stay the action; it renmanded, the functional equivalent of
di smssal in this context.
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t hereby.” SMP Sal es Managenent, Inc. v. Fleet Credit Corp.,
960 F.2d 557, 560 n.3 (5th Gr. 1992). Texas courts al so have
noted the equitable nature of quantum neruit.!® Because the case
includes this claimfor equitable relief, the argunent goes, it

falls within Quackenbush and nay be renanded.

a.

Webb reads Quackenbush too sinply and fails to conprehend the
conplexity of quantum neruit. For Burford to apply, a federa
court nmust be sitting inequity with the discretion to deny relief.
See Quackenbush, 517 U. S. at 728 (explaining that the power to
abstain “derives from the discretion historically exercised by
courts of equity.”). As part of the Court's fornmulation of when

abstention doctrines apply, the court nust be sitting in equity.?

13 see, e.g., Hel denfel s Bros., Inc. v. City of Corpus Christi, 832 S. W 2d 39,
41 (Tex. 1992) (“Quantumneruit is an equitable theory of recovery which is based
on an i nplied agreenent to pay for benefits received.”); Vortt Exploration Co. v.
Chevron U S. A, Inc., 787 S.W2d 942, 944 (Tex. 1990) (“Quantum nmeruit is an
equi tabl e remedy whi ch does not arise out of a contract, but is independent of
it.”); seealso, e.g., Branklinev. Capuano, 656 So. 2d 1, 5 (La. App. 3d Cir. 1995)
(“Quantumneruit i s an equi tabl e renedy founded upon t he princi pl e that no one who
benefits fromthe | abor or materi als of anot her shoul d be unjustly enriched at the
ot her's expense.”); McCGee v. McGee, 648 A 2d 1128, 1133 (N.J. Super. C. App. Div.
1994) (describing “equitablerenedies suchas. . . quantumneruit,” “invocabl e for
equi tabl e reasons”); Feingoldv. Pucello, 654 A 2d 1093, 1094 (Pa. Super. Ct. 1995)
(“Quantumneruit is an equitable renedy.”); Castelli v. Lien, 910 S. W 2d 420, 428
(Tenn. C. App. 1995) (“quantumneruit is an equitable renedy” available if the
contract i s nolonger enforceable); Po Ri ver Water & Sewer Co. v. | ndian Acres C ub,
Inc., 495 S. E. 2d 478, 482 (Va. 1998) (describingrelief under quantumneruit theory
as equitable); Bowes v. Sunrise Hone Ctr., Inc., 847 P.2d 1002, 1004 (Wo. 1993)
(“Unjust enrichnent (or quantumneruit) is an equitable renmedy which inplies a
contract”).

14 see Quackenbush, 517 U.S. at 728; id. at 717 (“[I]t has long been
established that a federal court has the authority to decline to exercise
(continued...)
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I n Quackenbush, the Court enphasized a court of equity's
discretion to grant or deny relief, holding that abstention based
remands or dism ssals are appropriate “only where the relief being
sought is equitable or otherw se discretionary.” Quackenbush
517 U.S. at 731.% The source of the power to abstain confirnms the
centrality of the court's sitting in equity and hence possessing
discretion in the relief afforded. See Quackenbush, 517 U. S
at 728. That discretion allows it to deny relief; the abstention
doctrines nerely add that “the exercise of this discretion nust
reflect principles of federalismand comty.” 1d. Wen a court
considers these factors, balancing state and federal interests,

di scretion may favor withholding relief by way of abstention-based

14(...continued)

jurisdiction when it 'is asked to enploy its historic powers as a court of
equity.'”) (quoting Fair Assessnent in Real Estate Ass'n, Inc. v. MNary,
454 U.S. 100, 120 (1981) (Brennan, J., concurring)); NOPSI, 491 U S. at 361
(explaining that in certain circunstances “a federal court sittingin equity nmust
decline to interfere with the proceedings or orders of state administrative
agenci es”); see also Tribune Co. v. Abiola, 66 F.3d 12, 16 (2d Cr. 1995) (“We
find it significant that the Suprene Court [in NOPSI] traced the origin of
abstention doctrines to the federal court's discretion to withhold equitable
relief, and refornul ated the Burford doctrine to require federal courts '"sitting
in equity' to abstain from exercising their jurisdiction in certain
circunstances.” (citation onmtted)); id. at 15-16 (“Wen a federal court sits in
equity[,]” abstention nmay be warranted).

> The use of “or otherwise” rather than sinply “or discretionary” in
“equitable or otherw se discretionary” inplies that the Court assumed that the
equitable relief to which it referred also was discretionary. See al so
Quackenbush, 517 U.S. at 730 (hol ding abstention extends “to all cases in which
a federal court is asked to provide some formof discretionary relief”); Minich
Am, 141 F.3d at 589 (“Burford abstention is permissible only when the district
court has discretion to grant or deny relief.”).
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remand or di sm ssal .

Thi s wi t hhol di ng of extraordinary relief by courts having

authority togive it is not a denial of the jurisdiction

whi ch Congress has conferred on the federal courts
On the contrary, it is but a recognition

that a federal court of equity . . . should stay its hand
in the public interest when it reasonably appears that
private interests will not suffer . . . . It is in the

public interest that federal courts of equity should
exercise their discretionary power to grant or wthhold
relief so as to avoid needless obstruction of the
donestic policy of the states.

Al abama Pub. Serv. Commin v. Southern R R, 341 U S. 341, 350-51

(1951).

b.

When a court hears a claimfor quantumneruit, it neither sits
in equity nor possesses discretion. Courts frequently refer to
gquantum neruit as an equitable doctrine and even as seeking
equitable relief. Despite its equitable nature, however, quantum
meruit is an action at | awSSa | egal cause of action seeking noney

damages. |Indeed, courts recognize that they do not sit in equity

1 The hi gher degree of interference with state proceedi ngs that injunctive
or declaratory relief inposes, as opposed to a damages award, also favors
al |l om ng abstention when a court sits in equity, but not in an action at |aw
See Quackenbush, 517 U S. at 717-18 (“The history of equity jurisdictionis the
hi story of regard for public consequences in enploying the extraordi nary renedy

of the injunction . . . Few public interest have a higher claimupon the
di scretion of a federal chancellor t han the avoi dance of needless friction with
state policies [by neans of abstention] . . ."); Tribune Co., 66 F.3d at 16

(holdlng t hat abstention is available only when the court sits in eQU|ty, because

“[i]lnjunctions are the nost intrusive sort of judicial relief, and may directly
interfere with the proceedings or orders of state admi ni strative agenci es.”
(quotation onmtted)).
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when they hear a quantumneruit claim?’ and they recogni ze that a
di vi sion between equity and | aw places quantum neruit on the | aw

si de. 18

17 See Anerican Nat'l Ins. Co. v. Warnock, 114 S.wW2d 1161, 1165 (Tex.
1938) (holding that, although “courts of equity will not enforce” the statute of
frauds if doing so would work a fraud, specific performance will not be granted
for land contract barred by statute of frauds, “since the value of the
consi deration may be recovered in an action at |aw on a quantumneruit.”); Upson
v. Fitzgerald, 103 S . W2d 147, 150 (Tex. 1937) (sane); Richardson v. Iley,
299 S.W2d 187, 188 (Tex. App.SSSan Antoni o 1957, wit ref'd n.r.e.) (sane); see
al so, e.g., Tonpkins v. Hoge, 250 P.2d 174, 178 (Cal. C. App. 1952) (denying
equitabl e relief of specific performance because, the services bei ng conpensabl e
“in quantumnmeruit, the renedy at law is adequate”); Frontier Properties Corp.
v. Swanberg, 488 N.W2d 146, 147 (lowa 1992) (“[A]ctions for anounts due under
a contract or for quantumneruit recovery based on inplied contract are actions
at law. ”); Canpbell v. WlIlsh, 460 A 2d 76, 82 (Md. C. Spec. App. 1983)
(referencing cases that permt “recovery at |law, on a quantumneruit basis”); Van
Horn v. DeMarest, 77 A 354, 367-68 (N.J. 1910) (referring to “an action at |aw
upon a quantumneruit”); Ogletree, Deakins, Nash, Snoak & Stewart P.C. v. Al bany
Steel Inc., 663 N V.S 2d 313, 315 (App. Div. 1997) (rejecting categorization of
claimas equitabl e because a “quantumneruit action is essentially an action at
law, inasmuch as it seeks noney damages in the nature of a breach of contract,
not wi t hst andi ng that the rational e underlying such causes of action is fairness
and equitable principles in a general rather than legal sense.”) (quotation
omtted); Cordrey v. Cordrey, 579 P.2d 209, 213 (Ckla. C. App. 1978) (descri bing
guantum nmeruit action as “one at |law and not equity”); Wlch v. Webb, 615 P.2d
391, 393 n.3 (O. . App. 1980) (“This case, brought as a suit in equity, has
becone an action at |aw for quantumneruit.”); Tri-State Honme | nprovenent Co. v.
Mansavage, 253 N.W2d 474, 479 (Ws. 1977) (“A cause of action for quantum
neruit, while equitable in nature, is an action at |aw' usually heard by jury,
and not by court sitting in equity).

18 See, e.g., Allen v. Peachtree Airport Park Joint Venture, 499 S E. 2d

690, 691 (Ga. C. App. 1998) (rejecting argument that district court |acked
jurisdiction “to determine equitable issues such as quantum neruit” because
“state courts have subject matter jurisdiction of quantumneruit clainms, which
are considered actions at law'); Odon v. Johnson, 77 N.W2d 377, 383 (Mch.
1956) (affirm ng transfer of cause by chancery judge to |l awside to al |l ow hearing
on quantumnmeruit clain); Craig v. Jo B. Gardner, Inc., 586 S.W2d 316, 325 (M.
1979) (hol ding court of equity could hear quantumnmeruit claim “a suit at |aw,”
but only because equity court already had “rightful possession” of case because
of equitable claim; Galloway v. Eichells, 62 A 2d 499, 502 (N.J. Super. C. Ch.
Div. 1948) (transferring action to Law D vision because only possible relief
woul d be damages “at |aw upon quantum neruit”); Turcott v. G lbane Bldg. Co.,
179 A 2d 491, 493 (R 1. 1962) (holding that quantumneruit action, “a renmedy at
l aw,” must be brought “in an action at |aw’ and not in a court of equity); Lannor
Corp. v. BM& KBuilders, Inc., 1990 Va. Cr. LEXIS 443, at *7 (Va. Cr. Ct.
Sept. 10, 1990) (denying leave to anend bill of equity to add quantum neruit,
whi ch “involves |egal principles cognizable at law, not in equity,” because
(continued...)
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Furthernmore, in a quantum neruit action, the court |acks
discretion to balance interests between the state and federa
governnents. Relief turns not on a wei ghing of the equities but on
a straightforward application of law to facts. If the facts
justify relief under the | egal standardSSa question often answered
by jurySSthe court has no discretion to weigh the equities and
deci de against relief.?®

Sitting at law, without discretion to deny relief, a court
cannot remand a quantum neruit claim under Quackenbush. The
state's interests nust yield to the federal court's “strict duty to
exercise the jurisdictionthat is conferred upon [it] by Congress.”
Quackenbush, 517 U. S. at 716. Because the district court |acked
discretion to remand these damages actions, we REVERSE and REMAND

for further proceedings consistent with this opinion.

18( ... continued)
sustaining demurrer on equitable clains left no basis for equitable
jurisdiction).

19 ¢f. Knebel v. Capital Nat'l Bank, 505 S.W2d 628, 631 (Tex.
App. SSAustin) (describingthe “equitabl e concept” of unjust enrichnment, “enforced
t hrough t he conmon | aw courts as Quantumneruit,” which “obligated the common | aw
courts” to enforce certain inplied proni ses) (enphasis added), aff'd in part and
rev'd in part on other grounds, 518 S.W2d 74 (Tex. 1974).
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POLITZ, G rcuit Judge, dissenting:

My coll eagues in the majority have issued a forceful opinion
fromwhich | respectfully nust dissent.

My col |l eagues conclude that the district court abused its
di scretion by abstaining under Burford?® because the nature of
Webb’s clains precludes abstention. According to the Burford
abstention doctrine, a federal court may abstain and remand a case
to state court “only where the relief being sought is equitable or
ot herwi se di scretionary.”? After determ ning that Webb' s cl ai mfor
guantumneruit is an action at law — a determnation that in part
spurs ny dissent — the majority concludes that the district court
was not sitting in equity and did not possess discretion to grant
or deny relief. Thus, they opine, the district court acted outside
the strictures of the doctrine by abstaining. | dissent,
concl udi ng that guantum neruit nore appropriately should be
considered an equitable action, and fully convinced that the

district court’s abstention order should be affirned.

The nature of quantum neruit is, indeed, “conplex[].”? The

20 Burford v. Sun G| Co., 319 U S. 315 (1943).
21 Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 731 (1996).
22 Supra, at __ [mpjority draft, p. 12]. Cf. 5 ALAN LINTON

CorBIN, CoRBIN ON CONTRACTS 8§ 1103, at 557 (1964) (“The renedy of
(continued...)



maj ority describes quantum neruit as an action at law — a |l ega
cause of action seeking noney danages — and cites nunerous cases in
support thereof. There is contrary jurisprudence describing
guantumneruit as an equitable action.?® “The battle of the string
citations [, however,] can have no wi nner.”? Thus, reflection on
t he Suprene Court’s di scussion in Quackenbush v. Allstate | nsurance
Conpany? i s appropri ate.

Congress inposed upon the federal courts a duty to exercise
their jurisdiction, but the statutes conferring jurisdiction were

enacted against a background of traditional principles that

22(, .. continued)
restitution [, a broad remedy within which quantumneruit has been

classified,] cannot properly be described as either ‘legal’ or
‘equitable’ in any narrowWy restricted signification of those
terms. It was once a renedy that was created and applied by both
t he Judges and the Chancellors . . . .7).

2 See supra, at n.13 [majority draft, p. 11]; FDI C v.
Plato, 981 F.2d 852, 858 n.14 (5'" Cr. 1993) (treating quantum
nmeruit damages as equitable relief); see also United States Gypsum
Co. v. National Gypsum Co., 352 U. S 457, 478 (1957) (Bl ack, J.
dissenting) (hinting that quantumneruit is an action in equity by
stating that recovery under that theory runs counter to the
equi tabl e doctrine of “unclean hands”). But see Mertens v. Hewitt
Assocs., 508 U. S. 248, 255 (1993) (“Mney danmges are, of course,
the classic formof legal relief.”); cf. Reich v. Continental Cas.
Co., 33 F.3d 754, 756 (7" Cr. 1994) (dictum (In seeking
restitution,“[plaintiff] was seeking not a profit, but nerely a
recei pt, an insurance prem um net of sone expenses; to call this
a ‘profit,” it could be argued, would convert every suit for the
price of a contract into a suit for restitution, contrary to the
law. ”).

24 Smth v. Wade, 461 U S 30, 93 (1983) (O Connor, J.,
di ssenti ng).

25 517 U.S. 706 (1996).
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included a court’s ability to abstain in certain circunstances. ?®
Thus, “it has |l ong been established that a federal court has the
authority to decline to exercise its jurisdiction when it is asked
to enploy its historic powers as a court of equity.”? And nore
specifically, “the power to dism ss under the Burford doctrine .
derives from the discretion historically enjoyed by courts of
equity.”? Thus, the appropriate issue to be resolved is whether

courts of equity historically heard clains of quantum neruit.

Gven the Suprenme Court’s historical enphasis, it is ny
perception that the focus should be upon the origin of the relief
and its position at the tinme the federal judicial system was
created, not how the cause of action has since evolved.? The roots
of quantumneruit are in the courts of equity;3 clains for quantum
meruit appeared in those courts before the cause of action coul d be

pursued at | aw. Clains for quantum neruit were pursued in the

26 1d., at 716-17.
21 1d., at 717 (internal quotations onitted).
28 1d., at 727-28.

2 |t appears that courts conpeted for jurisdiction, see JOHN
P. DAWSON ET AL., CASES AND COWENT ON CONTRACTS 107 (6'" ed. 1993) (“Since
judges derived their incone from litigants’ fees, it is not
surprising that conpetition for judicial business devel oped . :
.”), so enphasis on the evolution of the cause of action does not
seem appropri ate.

30 JAMES BARR AMES, LECTURES ON LEGAL Hi sTORY 156 (1913).
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courts of equity at the birth of our judicial system3 Thus
despite sonme indications, historically speaking, that quantum
neruit was a legal cause of action,® | am not prepared to
di spositively rule that quantumneruit is a | egal cause of action.
.

Havi ng personally concluded that a federal court sits in
equity when hearing a claimfor quantumneruit,2 | continue with
the Burford analysis. The Suprene Court describes the Burford

abstention doctrine as foll ows:

3% Morton J. Horwitz, The Historical Foundations of Moddern
Contract Law, 87 Harv. L. Rev. 917, 934 (1974) (“As |late as the
turn of the century, it was also the prevailing practice in Anerica
to sue in indebitatus assunptsit for an express contract and for
counts in both indebitatus and quantumneruit to be ‘usually joi ned
in the declaration; so that on failure of proof of an express debt
or price, the PIf. may resort ad debitumequitatis,’” that is, to an
equitable action in quantum neruit.”) (footnote omtted, italics
added) (quoting AMERI CAN PRECEDENTS OF DecLARATIONS 95 (B. Perham ed.
1802) .

2 See J.L. Barton, Contract and Quantum Meruit: The
Ant ecedents of Cutter v. Powell, 8 J. Legal Hi st. 48 (1987);
Horwitz, supra note 12, at 936 (discussing the jury’s power to set
a reasonable price in quantum neruit); see also RESTATEMENT OF
ReESTI TUTION: QUASI CONTRACTS AND CONSTRUCTIVE TRUSTS 8 4 cmt. e, at 21
(1937) (“Although ordinarily such noney judgnment is obtained by an
action at law, a decree for noney wll sonetines be rendered by a
court of equity.”).

3% Besides quantumneruit, Webb al so pursued causes of action
for breach of contract and for suit on sworn account, but these
legal clains do not underm ne the conclusion that the district
court was sitting in equity. Quackenbush, 517 U. S. at 730 (“We
have not strictly limted abstention to equitable cases, . . . but
rat her have extended the doctrine to all cases in which a federal
court is asked to provide sone form of discretionary relief.”)
(internal quotations and citations omtted).
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Where tinely and adequate state court review is
avai l abl e, a federal court sittinginequity nust decline
to interfere with the proceedings or orders of state
adm nistrative agencies: (1) when there are difficult
questions of state law bearing on policy problens of
substanti al public inport whose i nportance transcends the
result in the case then at bar; or (2) where the exercise
of federal review of the question in a case and in
simlar cases would be disruptive of state efforts to
establish a coherent policy with respect to a natter of
substantial public concern.3*

The district court abstained under the second noted circunstance, 3°

and, in doing so, in ny opinion, it did not abuse its discretion.

Prior to Quackenbush, this court and other courts consistently
had approved Burford abstention in actions involving an insurance
conpany that, in turn, was involved in ongoing state delinquency
proceedi ngs. 3 Being persuaded that the holding of Quackenbush

does not torpedo the district court’s decision to abstain, |

3% New Ol eans Pub. Serv., Inc. v. Council of New Ol eans, 491
U S. 350, 361 (1989) (internal quotations and citations omtted).

3% Webb v. B.C. Rogers Poultry, Inc., No. A 98-CA-005-SS (WD
Tex. Feb. 19, 1998) (“Abstention is appropriate in this case, for
if this Court were to exercise federal jurisdiction, it could well
interfere with the State of Texas' efforts to effect a coherent
policy on a matter of public concern, that is, the collection of
assets of an insolvent insurer through a state district court
recei vership proceeding wherein the state district court retains
continuing jurisdiction over the |liquidation proceedings. Failure
to abstain could lead to renoval of cases to federal court and
possi bl e changes of venue, |eaving the receiver facing litigation
in several foruns and under different circunstances. This would be
detrinental to the overall schene of the |iquidation proceedings in
Texas when an insurance conpany becones insolvent.”).

% Munich Am Reins. Co. v. Crawford, 141 F.3d 585, 589 n.2 (5"
Cr.) (collecting cases), cert. denied, 119 S. . 539 (1998).
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briefly reflect only on the remai ni ng anal ysi s because of the solid
background of precedent upholding Burford abstention in simlar
si tuati ons.
A
Texas’ regulation of the insurance industry is “a matter of
substantial public concern.” Congress manifestly considers such
regulation a matter of public concern.® Precedent teaches that
this concern is substantial .3
B
Texas has established a coherent policy regulating the
i nsurance industry. It has fornmulated a conpl ex and conprehensi ve
schene involving nunmerous actors, including the Departnent of
| nsurance, the Conm ssioner of |Insurance, as well as the District
Court of Travis County. Under Texas |aw, the governor, with the
advice and consent of the senate, appoints a Conm ssioner of
| nsurance who is charged with the primary responsibility of

adm ni stering, enforcing, and executing provi sions of the | nsurance

3 15 U. S.C. 81011 (“Congress hereby declares that the
continued regulation . . . by the several States of the business of
insurance is in the public interest . . . .7).

38 See Martin Ins. Agency, Inc. v. Prudential Reins. Co., 910
F.2d 249, 255 (5™ Cir. 1990) (necessarily finding the concern
“substantial” because it was “appropriate to abstain on Burford
abstention grounds”); see also Lac D Am ante du Quebec, Ltee v.
Ameri can Home Assurance Co., 864 F.2d 1033, 1045 (3d G r. 1988)
(“essential state concern”).
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Code. * Decisions by the Comm ssioner nmmy be challenged by
interested parties inthe District Court of Travis County, “and not
el sewhere. "4 The Attorney General for the State of Texas is
charged with representing and advising the Comm ssioner in all
| egal matters.*

Texas’ conprehensive schene also quite appropriately covers
matters concerning those insurance conpanies that becone
i nsol vent.* Particular financial considerations nust be net before
an insurance conpany may be incorporated in Texas,* and the
Departnent of Insurance is charged with nonitoring the continuing
performance of insurance conpanies.* |f the departnent determ nes
that an insurance conpany’s financial position has dipped below a
prescribed | evel, the Comm ssioner nust notify the conpany of this

determ nation and provide the conpany with a |ist of requirenents,

3 Tex. INs. CobE ANN. Art. 1.09(a), (b).
40 Tex. INs. CobE ANN. Art. 1.04(a).
41 Tex. INs. CobE ANN. Art. 1.09-1(a).

42 See generally Tex. INs. CooeE ANN. Arts. 21.28, 21.28-A; EH
Paso Elec. Co. v. Texas Dep’'t of Ins., 937 S.W2d 432, 434-35 (Tex.
1996) (“Article 21.28 of the Texas Insurance Code sets forth a
conprehensive schene for the liquidation, rehabilitation, and
reorgani zati on of insolvent insurers.”); see al so TEX. I Ns. CoDE ANN.
Art. 21.28 8§ 16 (“In the event of conflict between the provisions
of this Article and the provisions of any existing law the
provisions of this Article shall prevail, and all |aws, or parts of
law, in conflict with the provisions of this Article, are hereby
repealed to the extent of such conflict.”).

43 Tex. INs. CopoE ANN. Art. 2.02.
44 Tex. INs. CooE ANN. Art. 1.10.
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conpliance with which will absolve the earlier departnental
determnation.* |f, after a specified period of tinme, the conpany
has not net the requirenents set forth by the Comm ssioner and
other criteria have not been net, the Conm ssioner nust notify the
Attorney Ceneral who may apply to any Travis County court for

remedi al action, including the appointnent of a receiver.* Texas

| aw charges an appointed receiver with the duty of conducting
t he busi ness of the delinquent insurer and conserving the
assets and protecting the rights of policyholders and
claimants. % Additionally, Texas | aw specifies where the
proceeds collected by the receiver shall be held.“
Finally, Texas |aw specifies that the excl usive venue for

del i nquency proceedings shall be in Travis County.* It

I s abundantly clear that Texas indeed has established a

coherent policy in this area.

45 Tex. INs. CopE ANN. Art. 21.28-A
46 Tex. INs. CopE ANN. Art. 21.28-A
47 Tex. INs. CooE ANN. Art. 21.28 § 2(e).

“ TEX. INs. CobE ANN. Art. 21.28 8§ 2(h) (“Except as provided by
this subsection, all noney collected by the receiver shall be
forthwith deposited into the Texas Treasury Safekeeping Trust

Conpany . . . .7).

4 Tex. INs. CobE ANN. Art. 21.28 8§ 2(i) (“Exclusive venue of
del i nquency proceedi ngs shall be in Travis County, Texas.”).
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C.

| find no basis for suggesting that the district
court abused its discretion in concluding that federal
review of the questions presented in this case and
simlar cases would be disruptive of Texas efforts to
effectuate its coherent policy. Congress del egated the
regul ati on of the business of insurance to the states,®°
and Texas has created a conpl ex and conprehensive schene
to do exactly that. The Texas |legislature has
concentrated judicial review of insurance proceedings in
Travis County, and consequently those courts, like the
Departnent  of | nsurance and the Conm ssioner of
| nsur ance, have developed a specialized know edge
regardi ng these proceedings.> In ny view, reversing the
district court and allowng this case to continue in

federal court inappropriately “usurp[s]” Texas’ control

0 15 U.S.C. § 1012(a) (“The business of insurance, and every
person engaged therein, shall be subject to the | aws of the several
States which relate to the regulation or taxation of such
busi ness.”). But see 15 U . S.C. 8§ 1012(b) (“No Act of Congress
shall be construed to invalidate, inpair, or supercede any |aw
enacted by any State for the purpose of regul ating the business of
insurance . . . unless such Act specifically relates to the
busi ness of insurance . ").

51 See Burford, 319 U. S. at 325-27.
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over the liquidation proceeding. >

Finally, Texas requires the receiver to “take such
steps as may be necessary to conserve the assets
for the purpose of liquidating . . . the affairs of the
insurer.”® By holding that the federal district court
possessed jurisdiction over this case, the mjority
potentially sacrifices one of the chief purposes of the
Texas regulatory schenme by effectively requiring the
“di ssi pation of the insolvent conpany’s funds”> likely to
result from litigation conducted outside Travis County
and away fromthe court with the responsibility for this
| nsurance conpany sal vage operation.

Splintering a portion of this on-going proceedi ng and
I nsisting on jurisdiction herein for the federal district
court unduly threatens the schene enacted by Texas as

specifically authorized by Congress. As our courts have

52 Barnhardt Marine Ins., Inc. v. New England Int’'|l Surety of
Am, Inc., 961 F.2d 529, 532 (5" Cr. 1992).

3 TeEX. INs. CooE ANN. Art. 21.28 8§ 2(e) (enphasis added).

% Munich Am Reins. Co., 141 F.3d at 593 (“[C]onsolidation
prevents the unnecessary and wast eful dissipation of the insolvent
conpany’s funds that would occur if the receiver had to defend
unconnected suits in different foruns across the country.”).
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so forcefully noted: “‘in instances, where states have

formul at[ ed] conpl ex and speci alized adm nistrative
and judicial schenes to regqulate insurers, especially the
| i qui dation of insolvent insurers,’” the federal court

shoul d abstain from exercising jurisdiction in disputes

occurring in the larger context of state |iquidation
proceedings.”® | am in absolute agreenment with this
st at enent .

L1l
In sum we should conclude that quantum neruit
historically was, and therefore should be deened to be,
an equitable action and that the district court did not

abuse its discretion in abstaining under Burford. I

 Martin Ins. Agency, Inc., 910 F.2d at 254 (quoting Gines
v. Crown Life Ins. Co., 857 F.2d 699, 703 (10'" Cir. 1988)); cf.
Sierra CQub v. Cty of San Antonio, 112 F.3d 789, 796 (5'" Cr.
1997) (“Burford abstention is particularly appropriate where by
proceeding the district court would have risked reaching a
different answer than the state institutions with greater interest
in and famliarity with such matters.”) (internal quotations and
citations omtted). True, the district court noted that “the case
at bar nmay be a sinple determnation of what, if any, premumis
owed by the defendants to the receiver acting through his appointed
authority.” Wbb v. B.C. Rogers Poultry, Inc., No. A 98-CA-005-SS
(WD. Tex. Feb. 19, 1998). Qur precedent, nonethel ess, reveals
that “disruption” nmay stemeither fromunsettlied |aw or fromthe
application of settled law to conplex, |ocal facts. Wl son v.
Val l ey El ec. Menbership Corp., 8 F.3d 311, 314-15 (5'" Gir. 1993).
And on the record before this court, | cannot conclude that the
district court abused its discretion in abstaining.
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woul d affirmthe judgnent appeal ed.
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