IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50485

JERRY McFADDEN
Peti ti oner- Appel | ant

ver sus

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON
Respondent - Appel | ee

Appeal fromthe United States District Court
For the Western District of Texas

January 29, 1999
Before HI GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Jerry MFadden appeals the district court’s denial of his
petition for federal habeas. MFadden attacks his conviction of
capital nurder and sentence of death by a Texas jury, contending
that the state trial judge applied an incorrect constitutional
standard in excluding two prospective jurors in the course of jury
sel ection wthout insisting on a focus upon the juror’s ability to
answer the sentencing questions. W are not persuaded the
exclusions were error, and we affirmthe denial of the petition.



On July 14, 1987, a jury in Bell County, Texas, convicted
McFadden of murdering Suzanne Harrison in the course of an
aggravat ed sexual assault. On affirmative answers to the requisite
questions asked the jury in the sentencing phase, the state
district judge sentenced MFadden to death. The Texas Court of
Crimnal Appeals affirmed the conviction and sentence in an
unpubl i shed opinion on My 26, 1993, and denied rehearing on
Novenber 3, 1993. McFadden filed his initial application for
habeas relief in the state trial court, which was overruled by
operation of |aw The Texas Court of Crimnal Appeals denied
relief on January 22, 1997, and a week |ater MFadden filed a
second application for habeas relief, which the Texas appellate
court dism ssed for abuse of the wit on March 12, 1997. On Apri
11, 1997, McFadden petitioned the federal district court for habeas
relief, which was denied in 1998. The district court granted a
certificate of appealability and denied notions to anmend its
j udgnent on June 15, 1998.

I

This appeal 1is controlled by the provisions of the
Antiterrorism and Effective Death Penalty Act of 1996. AEDPA' s
conpel | ed deference to decisions of state courts is now famliar.
Under 28 U S.C. 8§ 2254(d), a wit of habeas corpus shall not be
granted with respect to a claimthat was adjudi cated on the nerits

in state court proceedi ngs unless the adjudication of the claim



(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.

As we wi |l explain, MFadden has failed to denonstrate that
the determnation by the Texas Courts of his clains of error,
sustaining the state’s challenges for cause to two nenbers of the
venire, Segura and Locklear, were unreasonable in light of the
evidence or contrary to clearly established federal |aw as
determ ned by the Suprene Court of the United States.

111

For sone tine under the W+therspoon standard,! we were

conpell ed to engage in a nigh de novo review of the jury selection
process in capital cases. The exercise was difficult for our court
and insulting to the state systens. Attenpting a wholly fresh
review fromso distant a point of the certainty of view expressed
in a voir dire examnation of prospective jurors ignored the
realities of trial. It |ooked aside fromthe |[imted capture by a
transcript of courtroom exchanges, bereft as they are, of
inflection, pause, facial expression, and body | anguage. Wat was
clear to all at trial can becone clear to none wth only the
transcript to read. This opaqueness is inherent in the

difficulties of probing for the views of a |ay person about death

Wt herspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770 (1968).
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and crine in the unfamliar and tense environnent of a courtroomin

a capital case. Wainwight v. Wtt, 469 U S 412, 424-26 (1985),

confronted this difficulty:

This is because determ nations of juror bias cannot be
reduced to question-and-answer sessions which obtain
results in the manner of a catechism Wat common sense
should have realized -experience has proved: nmany
veniremen sinply cannot be asked enough questions to
reach the point where their bias has been nmade
“unm stakably clear”; these venirenen nmay not know how
they wll react when faced with inposing the death
sentence, or may be unable to articulate, or nmay wish to
hide their true feelings. Despite this lack of clarity
inthe printed record, however, there will be situations
where the trial judge is left wth the definite
i npression that a prospective juror would be unable to
faithfully and inpartially apply the law.... [T]Jhis is
why deference nust be paid to the trial judge who sees
and hears the juror.

Justice Rehnqui st’s opinion for the court al so recogni zed t hat
a trial judge cannot be expected to dictate findings of fact and
conclusions of law with each ruling. Hence, under Wttt the
sustaining of a challenge for cause for bias was held to be an
inplicit finding of bias enjoying the statutory presunption of
correctness. See at 430. The laconic “sustained” or “granted”
carries that force.

McFadden urges that despite Wtt, the decisions by the state
trial judge to sustain the state’s challenges for cause to Lockl ear
and Segura, prospective jurors, are not due deference. No
deference due because, MFadden contends, the voir dire did not
specifically exclude the possibility that the excluded prospects

could have answered the questions required by Texas in the



sent enci ng phase despite their expressed views regarding the death
penalty. W turn first to the relevant portions of the voir dire.
|V
Lockl ear quickly responded: To the prosecutor’s questions
about the death penalty, “I don’t believe init.” The questioning
cont i nued:

Q That’s fine, if you don’t then | need to ask
you a few nore questions, but let nme just be
sure | understand and know where you stand on
it. If 1’m understanding correctly, you
sinply are opposed to the death penalty, is
that correct?

A Yes sir.

And that is regardless of how serious or
vicious the facts of the case mght prove to
be, under no set of circunstances could you
sit on a jury and make decisions that would
result in a death verdict, is that correct?

A Yes sir.

Q Can | assune that your opposition to the death
penalty is based on feelings you have and
scruples you have that would just keep you
fromever voting death in a case regardl ess of
how vi cious the fact situation was?

A No sir, it’s just that the Lord says he wll
t ake vengeance in his own hands.

Q Soit’s areligious feeling that you have, and
it’s your religious belief that keeps you, or
has you opposed to the death penalty, is that
right?

A Yes sir.

And | presune that nothing would change your
mnd in that regard, is that correct?

A Ri ght .



Q And that under no circunstances, because of
your religious belief against the death
penal ty, that under no circunstances, under no
procedure would you ever be a part of a jury
that woul d neke decisions that would result in
a death sentence, is that correct? (enphasis
suppl i ed)

A Yes sir.
8 Sr 1702-03. The state then chall enged Lockl ear for cause. After
obj ecti ons concerni ng the procedure for conducting the voir direin
the case, MFadden’s counsel asked Locklear several questions,

i ncluding the foll ow ng:

Q Are you telling us that if that judge ordered
you in his instructions to the jury to
consider fairly and unbi ased (sic) the penalty
range for an all egation of crimnal m sconduct
that included the death penalty that you would
ignore that instruction?

A Yes, | woul d.
Vv
Segura’ s openi ng response was:

A | think if he coommtted it, for sure, | think
he should suffer in jail and be punished for
it instead of just termnating his life.

The questioning conti nued:

Q Are you a person who because of strong
feelings that you have, religious feelings
per haps, conscientious scruples, are you a
person who is opposed to the death penalty?

A In a way. |t just depends on what they did.
Like if he killed one person | think he should
suffer for it, but now if he killed three,
four, or five people, then he should die; but
for one person | don’t think he should die.



Let nme be sure that | understand you
correctly. He is charged with taking the life
one (sic) person, Suzanne Denise Harrison. Do
| understand you correctly to say that you
woul d be conscientiously opposed to the death
penalty in any case where the defendant only
kill ed one person?

Yes.

* * %

...[Alre you saying that regardless of how
aggravated the facts and circunstances of the
case, that if we convinced you that a
defendant commtted capital murder, but only
kill ed one human being, as is charged in this
i ndi ctnment, regardless of how aggravated the
facts and the circunstances, that you would
never vote the death penalty?

Ri ght .

* * %

And these feelings that you have, these
conscientious feelings that you have against
the death penalty in that kind of situation
[ where the defendant killed only one person],
is it fair to say that you honestly could not
set those feelings aside and be a part of a
jury in a case in which the result of that
process would be the death penalty for a
person charged and convicted of killing one
person, is that correct? (enphasis supplied)

| believe that's correct.

So that in a situation where we convinced you
beyond a reasonabl e doubt that the defendant
was guilty of capital nurder of one person

you woul d autonatically vote agai nst the death
penalty, is that correct?

Yes.

Regardl ess of the facts and circunstances of
t he case?



A Yes.
McFadden’s counsel did not examne Segura, and the
prosecution’s chall enge for cause was sustai ned.
Vi

Wtt set the applicable constitutional rule: “[T]he quest is

for jurors who will conscientiously find the facts and apply the
law. That is what an ‘inpartial’ jury consists of ....” Wtt, 469
U S at 423. “[T] he proper standard for determning when a

prospective juror may be excluded for cause because of his or her
views on capital punishnent ... is whether the juror’s views would
‘prevent or substantially inpair the performance of his duties as
a juror in accordance with his instructions and his oath.’” Id.
at 424,

McFadden contends that the state trial judge applied an
incorrect standard in sustaining the prosecutor’s chall enges for
cause of both Segura and Locklear. O course, the trial judge did
not recite the standard he was enpl oying, so the contention is that
in the absence of a recitation of the neasure enployed, we should
presunme that the trial judge followed then applicable state |aw.
The argunent continues that Texas law then set the neasure as
whet her the juror could consider the full range of punishnent;
jurors could be excluded even though they could answer the
sent enci ng questi ons.

This contention is wthout nerit. First, as the district
court pointed out in its thoughtful nenorandum we have rejected
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the suggestion that Wtt requires that venirenen be explicitly
asked if they could answer the sentencing questions despite their

ot her reservations. See Fuller v. Johnson, 114 F. 3d 491, 500 (5th

Cr.), cert. denied, 118 S.Ct. 399 (1997). |In any event, it was

reasonabl e for the trial judge to conclude that Lockl ear and Segura
woul d not be able to give an affirmati ve answer to the sentencing
guesti ons.

The voir dire devel oped whether the jurors could be part of a
jury in which the result of that process would be the death
penalty. There is no uncertainty about the views of Segura and
Lockl ear. Both made plain that they were unable to apply the | aw
tothe facts free of bias, a bias rooted in their oppositionto the
death penalty, and that neither could participate in a process
produci ng a death sentence.

Wtt eschewed any insistence that a state trial judge dictate
findings of fact or conclusions of law. It held that the sinple
grant of a challenge for cause is an inplied finding of bias, as we
have expl ai ned. But MFadden urges that the finding is not due
def erence because Texas law did not then focus upon whether the
views of a prospective juror would allow an answer to the death
gquestions in the sentenci ng phase.

Putting aside that MFadden’'s contention insists on |egal
explanations by the trial judge that are not required, we are
pointed to no denial of MFadden’s constitutional rights. That
Texas courts may have after this trial expressed their preference
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for this enphasis in voir dire upon the prospect’s ability to
answer the death questions does not suggest that at the tine of
trial it enployed a standard that contravened Wtt.

In short, MFadden was free to turn the focus of the inquiry
to the death questions, but he points to no rule of constitutional
magni tude that conpelled the prosecutor to do so. His effort to
attach consequences to the absence of explicit findings by the
trial judge -- to presune a standard he says was contrary to
Suprene Court authority (Wtt) and to trigger de novo review-- is
inthe teeth of Wtt’'s explicit freeing of trial judges from such
an inpractical burden in presiding over jury selection in capital
cases. And the confusing path of MFadden’s argunent, even if
| ocated and followed to its destination of de novo review, is a
fruitless journey. It does not face the reality that even under a
de novo review the absence of anbiguity permts no concl usion but
that the requirenents of Wtt were net.

W expand on MFadden’s contentions only to expose their
enpti ness. Wen all is said, MFadden cannot escape by a door
Congress has cl osed. Congress has narrowed our authority i n habeas
review of state convictions to asking if the adjudication by the
state courts was an unreasonabl e application of clearly established
federal law, as determned by the Suprenme Court of the United
States. W are persuaded that the decisions of the state trial
judge to exclude the two prospective jurors were based on a
reasonable determnation of the facts in light of the evidence
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presented in the state court proceedings, and we are pointed to no

violation of clearly established federal |aw as determ ned by the

Suprene Court.

McFadden’s federal petition for a wit of habeas corpus is

W thout nerit.

W affirm
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