IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-50183

Rl CARDO RODRI GUEZ, | ndividually
and As Next Friend of
Xavi er Val enzuel a, ET AL
Plaintiffs

BRI DGET VALENZUELA, | ndividually
and As Next Friend of
Xavi er Val enzuel a; ARGELI A PEREZ,
I ndi vidually and On Behal f of O hers
Simlarly Situated; PALM RA GARCI A;
XAVI ER VALENZUELA
Pl aintiffs-Appellees

ver sus

M KE NEELEY, Director, Ector County
Adult Probation Ofice, ET AL
Def endant s

M KE NEELEY, Director, Ector County
Adult Probation Ofice
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas

March 5, 1999
Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
H G3 NBOTHAM Circuit Judge:
A state enployee of a county probation departnent appeals
denial of the district court’s partial rejection of his defense of

qualified i munity to cl ai ns t hat plaintiffs wer e



unconstitutionally detained in the course of a sting operation
carried out with federal immgration officials and calculated to
gather felons illegally in the country.

I

M ke Neeley is the director of the Ector County Adult
Community Supervision and Corrections Departnent. In the early
fall of 1995, INS Agent Villareal asked Neeley for a list of al
forei gn-born probationers currently under its supervision. Agent
Villareal wanted to investigate their alien status and crimna
convi cti ons. Neel ey furnished a list of 200 foreign-born
probati oners.

In late fall 1995, INS Agents Villareal and Wodward net with
Neel ey to discuss 42 of the |listed probationers. |INS agents want ed
to question them at their hones, acconpanied by Border Patrol
agents and CSCD officers. Neeley declined, fearful of the dangers
of such an effort. It is undisputed that Neeley and CSCD officers
do not nake arrests and are not trained to do so. Neel ey
vol unteered to ask the targeted probationers to report to the CSCD
office at a specified date and tine wth the understandi ng that the
state woul d take no action agai nst any who did not report.

Neel ey then drafted a letter in English, and Agent Vill areal
translated the draft into Spanish. The letters were witten on
Ector County l|etterhead, signed by Neeley, and on Novenber 30
1995, nmailed to the probationers advising themto report to the
CSCD on Decenber 13, 1995, to discuss the terns of their probation.
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On Decenber 13, 1995, at approximately 10:00 a.m, 26 of the
42 targeted probationers arrived at the CSCD. Pl ai ncl ot hes I NS
agents and a sheriff’s deputy positioned thensel ves at the doors.
Four persons, three adults and a child, who were not probationers
acconpani ed sone of the targeted probationers. These bystanders,
Bri dget Val enzuela, her four-year old son Xavier, Argelia Perez,
and Palmra Garcia, were citizens of the United States.

After the doors were closed, Val enzuel a sought perm ssion to
| eave, asserting that she and her son were citizens and that she
w shed to contact an attorney for her husband. [INS agents did not
i mredi ately accept her explanation and none of the four were
allowed to |l eave i mMmedi ately. Rather, according to Val enzuela, it
t ook approxi mately an hour for the INS to take the proper persons
into custody, accept their clained identity, and allow them to
| eave.

The four bystanders sued Neeley for nobney danages under 42
US C § 1983, asserting that by not allowing them to |eave
i medi ately, defendants deprived them of their Fourth Anendnment
rights. The district court granted Neeley’'s notion for sunmary
judgnent, dismssing the clains to noney damages, finding Neeley
was entitled to qualified immunity. The district court |ater
nmodified its ruling, denying Neeley qualified immunity to the
conspiracy claim but adhering to its earlier ruling in all other
respects. The district court was apparently persuaded t hat whet her
the detentions should be attributed to Neeley as a nenber of the
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cl ai med conspiracy presented genuine i ssues of material fact, that
is, whether Neeley's actions in coordinating with other county
officials, the Border Patrol, and the INS caused the plaintiffs to
be illegally detained.

Neel ey argues to this court that plaintiffs failed to state a
claim and in any event the district court erred in denying summary
j udgnent .

|1

A denial of qualifiedimunity is i medi ately appeal abl e under

the coll ateral order doctrine, when based on an issue of |aw. See

Cantu v. Rocha, 77 F.3d 795, 802 (5th Gr. 1996) (citing Mtchel

v. Forsyth, 472 U. S. 511, 526 (1985)). After giving plaintiffs the
benefits of all disputed questions of fact, determning fromthe
summary judgnent record whet her the bystanders’ claimunder § 1983

agai nst Neeley may proceed is a question of law. See Siegert v.

Glley, 500 U S 226, 232 (1991). W have jurisdiction over this
interlocutory appeal.
11

The bystanders allege, under 8§ 1983, that Neeley conspired
with the other defendants to violate their Fourth Arendnent rights
by illegally detaining themat the CSCD. The bystanders argue that
Neel ey’ s conduct in coordinating the “neeting” at the CSCD office
was objectively unreasonable in |ight of the bystanders’ clearly
est abl i shed Fourth Anendnent right to be free froman unreasonabl e

sei zure



Neel ey does not dispute that the bystanders were detained and
concedes that in the procedural posture of this case we should
assune the detentions violated the Fourth Amendnent. It is
undi sputed that Neeley cooperated with the INS by (1) providing
themthe |ist of foreign-born probationers; (2) drafting, signing,
and nmailing the letters to the targeted probationers; and (3)
allowing the INS to use the probation office for the operation
Neel ey argues that by the summary judgnent evidence, viewed in the
light nost favorable to the bystanders, he did no nore; that his
acts wll not support a finding that he was a nenber of any
conspiracy.

The district court found that the affirmative acts Neel ey
t ook, such as sending of letters to probationers and permtting the
INS to use the CSCD office, were objectively reasonabl e and barred
by Neeley’'s qualified immunity. According to the district court:
“The use of the probation system to require resident alien
probationers to appear at a county facility for INS purposes and
the letters circulated to probationers were not actions that
injured the bystander citizens.” As we observed, the district
court also concluded that there was no evidence that Neeley or
other CSCD officials directly supervised or participated in the
detention or questioning of the bystanders. We have in other
contexts observed that, “[o]nly if [the] state action is determ ned
not to be objectively reasonable should [this court] look to

whet her the officer’s actions were taken pursuant to a conspiracy.”
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See Pfannstiel v. Cty of Marion, 918 F.2d 1187 (5th Gr. 1990),

abrogated on other grounds by Martin v. Thomas, 973 F.2d 449 (5th

Cr. 1992).

Plaintiffs persist that the INS detention of the bystanders is
attributable to Neeley as a nenber of a conspiracy. Plaintiffs
must develop facts from which a trier of fact could reasonably
conclude that Neeley agreed with others to conmt an illegal act
and that a deprivation of constitutional rights occurred. See

Cnel v. Connick, 15 F. 3d 1338, 1343 (5th Gr.), cert. denied, 513

US 868 (1994). A conclusory allegation of conspiracy is

insufficient. See McAfee v. 5th Crcuit Judges, 884 F.2d 221 (5th

Cr. 1989), cert. denied, 493 U S 1083 (1990). Speci fically,

plaintiffs nust identify an illegal objective of the agreenent
anong I NS agents and Neeley. Gving plaintiffs all inferences from
the summary judgnent record, a trier of fact could not reasonably
conclude that there was a schene to deprive the bystanders of their
constitutional rights by detaining them at the CSCD office. The
target of the coordinated plan of Neeley and the ot her defendants
was aliens with felony convictions, not the bystanders. No trier
of fact could reasonably conclude fromthe summary judgnent record
that Neeley conspired to violate the bystanders’ constitutiona
rights.

Rel atedly, plaintiffs appear to contend that the conspiracy
may have been to achieve | awful objectives but by unl awful neans.
Yet the detentions of the bystanders conplained of were neither
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necessary nor anticipated, at |least to a |level of certainty to nake
the detentions a part of the “conspiracy” or to the neet the
certainty requirenment of qualified imunity, that “a reasonable
official would understand that what he is doing violates that

right.” See Anderson v. Creighton, 483 U S. 635, 639-640 (1987).

We are persuaded that the district court erred in denying Neeley’s
nmotion for summary judgnent.

REVERSED.



