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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-50117

SM5 FI NANCI AL, LIM TED LI ABI LI TY COVPANY,
Plaintiff - Appellant,
VERSUS

ABCO HOMVES, | NC.; ABBOIT CONSCLI DATED | NDUSTRI ES, | NC. ;
ABBOTT DEVELOPMENT COMPANY; H. EUGENE ABBOTT; RI CHARD E ABBOIT,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Western District of Texas

February 18, 1999
Before SM TH, DUHE, AND WENER, Circuit Judges
JOHN M DUHE, JR, Circuit Judge:

SM5 Financial L.L.C (“SM5"), sued to recover on a prom ssory
note issued by ABCO Hones, Inc. (“ABCO), Abbott Consolidated
| ndustries, Inc. (“ACl"”), Abbott Devel opnent Co. (“ADCO), H Eugene
Abbott, and Richard E. Abbott (collectively, “Defendants”). SMs
appeals on the following grounds the district court’s grant of
summary j udgnent for the Defendants: (1) it is the hol der and owner

of the note; (2) wequitable estoppel; (3) Ilimtations; (4)



comercially unreasonable disposition of collateral; and (5) no
relati on back of SM5 s anended conpl aint. Because we hold that SMS
is the holder of the note and find that genuine issues of materi al
fact exi st concerning the remaini ng i ssues rai sed by t he Def endant s,
we reverse and remand to the district court for further proceedi ngs.
| . Background

Thi s appeal involves a prom ssory note made by the Defendants
payable to the FDIC. ADCO was the nmaker of a previous note owed to
Western State Bank of M dl and. The FDI C took over that bank’s
oper ati ons when the bank failed. Wen ADCO defaulted on that note,
the FDIC all owed the Defendants to refinance the debt through the
note payable tothe FDIC.! In 1993 the FDIC sold its note to SM5in
a bulk sale of notes. The FDI C endorsed its note to SMS, but did
not physically deliver it to SMs. Subsequently, SMS requested a
refund of the purchase price for this note as provi ded for under the
terns of their contract. The FDIC issued a refund check to SMS and
requested return of the endorsed note.? O course, SM5 did not have
possessi on of the note, and therefore could not returnit. |In 1997,

the FDIC sent the note to SMS “in a box” with other docunents.:?

IAIl of the Defendants were co-makers of this note.

2ln 1994, the FDIC sent SM5 a letter containing a check for
$2, 752.10, the amount SMS paid for the note, and the request for
return of the note.

3There i s no ot her expl anation provided by the parties for the
return of the note “in a box” except that it was inadvertently
done.



SMS sued t he Defendants on the note shortly after receivingit.
The district court granted the Defendants’ Motion For Summary
Judgnent as to all Defendants on the grounds that SMS was not the
owner or hol der of the note, as to ABCO on the additional ground of
a settlenent with the FDIC, and as to ADCO on the additional ground
t hat the debt was di scharged in bankruptcy.?

1. Discussion
A. |Is SM5 the holder or owner of the note?

SMS argues the district court erred in granting the Defendants’
Motion for Summary Judgnent because a fact issue exists concerning
whet her SM5 is the owner or holder of the note. W hold SM5is the
hol der of the note.

This court reviews the district court’s determ nation de novo.

See La. Bricklayers & Trowel Trades Pension & Welfare Fund V.

Alfred Mller Gen. Masonry Contracting Co., 157 F.3d 404, 407 (5th

Cir. 1998); see also WIlis v. Roche Bionedical Lab., Inc., 21 F. 3d

1368, 1370 (5th Gr. 1994). W nust determ ne whet her t he pl eadi ngs
and summary judgnent evi dence denonstrate there i s no genui ne i ssue
as to any material fact, and whether the Defendants are entitled to
judgnent as a matter of law 1d. at 1371

SMS argues it becanme the note’s owner and hol der through the

FDI C s negotiation of the note in 1997 by delivery of the endorsed

“SM5 does not appeal ABCO and ADCO s dism ssal on summary
j udgnent .



note to SMs. Alternatively, SMs contends it is the owner and hol der
of the note because the Defendants failed to prove the FDI C
reacquired the note from SM5 through the refund check in 1994.°
SMS asserts the FDI C did not reacquire the note because the FDICdid
not strike out the endorsenent to SMS even though the FDI C had
possession of and had paid for the note.?®

The Defendants contend SM5 is not the holder or owner of the
note because the FDI C reacquired the note through the letter and
check dated 1994 di scussed above. The Defendants al so assert that
SMSjudicially admtted the FDIC s reacqui sition of the note in 1994
and the FDIC s status as hol der and owner of the note in 1996 when
SM5 conceded the correctness of the district court’s grant of
sunmary judgment to ABCO.’ The Defendants argue if the FD C
settled wwth ABCOin 1996 in a di spute concerning the note, then the

FDI C nust have owned the note in 1996. Finally, the Defendants

The Plaintiff also relies on the affidavit of a |oan
specialist with the FDIC, Cynthia WIKkKins, in which she opined
that the FDI C has not reacquired or obtai ned delivery or possession
of the note since the FDI C endorsed the note to the Plaintiff. Her
affidavit conflicts with the evidence that the FDI Crepurchased t he
note from SM5 through the refund check and letter dated February
16, 1994.

5SMB' s reliance on Tex. Bus. & Com Code § 3.207 (\Vernon Supp.
1999), which provides how a note is reacquired, is msplaced. The
i ssue i s not whether the FDIC reacquired the note, but whether SMS
is the holder of the note therefore entitling it to enforce the
instrunment through this [awsuit.

The district court held ABCO should be dismssed fromthis
|l awsuit due to its settlenent with the FDICin a 1996 | awsuit over
t he note.



claimthe Plaintiff msstated the FDIC s position through Cynthia
Wl kins' affidavit because her affidavit does not constitute the
official position of the FDI C

To recover on a prom ssory note, the plaintiff nust prove: (1)
the existence of the note in question; (2) that the party sued
signed the note; (3) that the plaintiff is the owner or hol der of
the note; and (4) that a certain balance is due and owing on the

not e. Bean v. Bl uebonnet Savings Bank FSB, 884 S.W2d 520, 522

(Tex. App.--Dallas 1994, no wit). “‘Negotiation’ neans a transfer
of possession, whether voluntary or involuntary, of an instrunent
by a person other than the issuer to a person who thereby becones
its holder.” Tex. Bus. & Com Code § 3.201(a) (Vernon Supp. 1999).
“[I'lf an instrunment is payable to an identified person, negotiation
requires transfer of possession of the instrunment and its
i ndorsenment by the holder.” 1d. 8§ 3.201(b). When an instrunent
is payable to an identifiable person, the “holder” is the personin
possession if he is that identified person. See Tex. Bus. & Com
Code 8§ 1.201(20) (Vernon Supp. 1999). \Wen a hol der indorses an
instrunment, whether the instrunment is payable to an identified
person or payable to bearer, and “the indorsenent identifies a
person to whomit nekes the instrunent payable,” it is a “special
i ndorsenent”. Tex. Bus & Com Code § 3.205 (Vernon Supp. 1999).

“When specially indorsed, an instrunent becones payable to the

identified person and may be negotiated only by the indorsenent of



that person.” 1d. (enphasis added). A “person entitled to enforce”
an instrunment includes the holder of an instrunent. See Tex. Bus.
& Com Code 8 3.301 (Vernon Supp. 1999).

The district court did not recognize the distinction between
the status of hol der and owner under the Uniform Commercial Code.
The district court relied on an outdated version of the Texas
Busi ness and Commerce Code.® SMs is a holder of the note as defined
in 8§ 3.201 because it is in possession of a note which is payable
to itself. SMS becane a hol der when the FDI C negotiated the note
toit through the endorsenent and delivery of the note in 1997. See
Tex. Bus. & Com Code § 3.201 (Vernon Supp. 1999). SM5 is the
hol der of the note even if the FDIC s delivery of the note was
i nadvertent. As holder of the note, SM5is also a person entitled
to enforce the instrunent under 8§ 3.301. See Tex. Bus. & Com Code
§ 3.301 (Vernon Supp. 1999). Wiether SM5 is the owner of the note
is a separate question which does not affect whether it is the
hol der of the note. Wether the FDIC reacquired the ownership of

the note by refunding the purchase price of the note to SM5 is

8The Texas Busi ness and Conmer ce Code contai ns Texas' version
of the U C.C. This statute was anended in 1995 to conformto the
Uni form Commercial Code. Prior to this anmendnent, the definition
of “negotiate” did not include an involuntary transfer of an
instrunment, which is likely what occurred in this case. The
effective date of this anmendnent was January 1, 1996. The
Hi storical and Statutory Notes provide that the Act does not apply
to a right accrued before its effective date. The Plaintiff
obt ai ned possession of the indorsed note fromthe FDIC in 1997
Therefore, the Plaintiff’s right as a holder did not accrue until
1997, long after the effective date of the Act.
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irrelevant to the issue of whether SM5 is the holder of the note.
B. The Defendants’ alternative grounds for summary judgnent.

The Defendants contend we could also affirm the district
court’s grant of their Mtion For Summary Judgnent on these
alternative grounds: (1) equitable estoppel; (2) limtations; (3)
comercially unreasonable disposition of collateral; and (4) no
relation back of SM5 s anended conpl ai nt.

1. Equitable Estoppel

The Defendants argue the FDIC falsely represented to them
during settlenment negotiations in a 1996 |l awsuit that it did not own
the note and that they relied to their detrinment on that false
st atenent because they woul d have asked for a rel ease fromthe note
in the settlenent had they known the truth. The Plaintiff did not
address the Defendants’ prom ssory estoppel theory on appeal.?®

W find a genuine issue of material fact exists concerning
whet her the FDIC falsely represented that it did not own the note

in these negotiations. See Edwin M Jones Q1 Co. v. Pend Oeille

Ol & Gas Co., 794 S.W2d 442, 447(Tex. App.-Corpus Christi 1990,

wit denied) (false representation is an el enent of the defense of
estoppel ). The Defendants’ argunent that the FDIC s representation

was false is apparently based on their belief that the FD C

°l'n 1996, the FDIC and ABCO entered into a settlenent
agreenent concerning a lawsuit brought by ABCO agai nst AmAést
all eging conversion and other causes of action inolving the
wrongful sei zure and sal e of col |l ateral ABCO gave to secure anot her
not e.



reacquired the note through the letter and refund check sent by the
FDIC to SM5 in 1994. SMS argued in its Response to Defendants
Motion for Summary Judgnent that the FDIC s statenent was not fal se
because the FDIC sold the note to SM5in 1993. There is conflicting
evidence in the record concerning the ownership of the note.?°
Because we find a genuine issue of material fact exists concerning
this issue, we cannot affirmon this ground.
2. Limtations

The Defendants argue |limtations also bars the Plaintiff’s
suit. The note matured on February 15, 1991. In April and May of
1991, Fairnont Park Lanes Bow ing Center nade two paynents on the
note. At that tinme, ABCO operated the bowing alley and owned the
bow ing alley’s equi pnent but | eased the | and and bui | di ng where t he
bowing alley was | ocated from ADCO. On July 30, 1991, H Eugene
Abbott sent a letter to the FDI C requesting an extension of tinme on
the note, offering a reduced nonthly paynent, and assuring that
“they” anticipated “their” cash flow would soon increase enabling
“thent to retire “their” debt with the FDIC. SMS sued on the note
on April 9, 1997.

Both 28 U.S.C. A. § 2415(a) and 12 U.S.C. A. 1821(d)(14) on their

face apply to this action. Section 2415 provides the limtations

10The Defendants introduced copies of the FDIC s 1994 letter
and refund check. The Plaintiff introduced the affidavit of
Cynthia WIlkins in which she averred that at no tinme since the FDI C
indorsed the note to the Plaintiff has the FD C reacquired or
obt ai ned delivery or possession of the note.

8



period for actions on contracts brought by the United States or its
agencies. See 28 U S.C A 8 2415(a) (West 1994). Section 1821 was
enacted as part of the Financial Institutions Reform Recovery, and
Enforcenment Act of 1989 (“FIRREA’) and provides the limtations
period for contractual clainms held by the FDI C when appointed as a
receiver or conservator of a failed bank. See 12 U S.CA 8
1821(d) (14) (West 1989 & West Supp. 1998). Both statutes provide
a six year limtations period. However, 8§ 2415 contains a tolling
provi sion while § 1821 does not.

Assi gnees of the FDIC, such as SM5, are entitled to the sane
six year period of limtations under 8§ 2415(a) and § 1821(d)(14).

See FDIC v. Bledsoe, 989 F.2d 805, 811 (5th GCr. 1993).

Additionally, 8 1821 applies to the FDIC s action even when the FDI C
sues in its corporate capacity, rather than as a receiver or a
conservator of a failed bank.'? See 12 U.S.C A 1823(d)(3) (A (West
1989) (giving FDIC, in its corporate capacity, the sane rights,

powers and privileges as FDI C acting as receiver); see also FDI C v.

Bat es, 838 F. Supp. 1216, 1217 (N.D. Chio 1993); EDIC v. Thayer Ins.

Agency, Inc., 780 F.Supp. 745, 749 (D. Kan. 1991); ED C v. Howse,

1Section 2415(a)’s tolling provision provides that “in the
event of later partial paynent or witten acknow edgnent of debt,
the right of action shall be deened to accrue again at the tine of
each such paynent or acknow edgnent.” 28 U S.C A 2415(a) (West
1994) .

12Because the FDIC was the original payee of the note, SMS5 is
the assignee of the FDICin its corporate capacity rather than the
FDI C as a receiver or conservator of a failed bank.
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736 F. Supp. 1437, 1445 (S.D. Tex. 1990).

If we determne that 8§ 2415 applies, a genuine issue of
material fact will exist concerning whether the Defendants tolled
the statute of limtations period through the partial paynents or
the letter.?® If we determine that only 8 1821 applies, the
Plaintiff’s case will be time barred, and we could affirm the
district court’s grant of summary judgnent on this alternative
gr ound.

a. case |law
SMS relies on the only case addressing this issue, Mdstates

Resources Corp. Vv. Farners Aerial Sprayving Service, Inc., 914

F. Supp. 1424, 1426-27 (N.D. Tex. 1996), in arguing that the two
statutes should be construed together resulting in the tolling of
§ 1821's period. SMS also argues the two paynents from Fairnont
Lanes tolled the period because the bowing alley was the
Def endants’ agent authorized to make paynents on the | oan. SMS
clains this agency relationship resulted from the Defendants’
practi ce of maki ng paynents t hrough the bow ing alley throughout the
life of the note. Finally, SMS5 contends that H Eugene Abbott’s
June 30, 1991 letter constituted an acknow edgnent which was al so

sufficient to toll the limtations period.

13SMS al | eged a paynment nmade by one of the Defendants tolled

the statute of limtation under 82415 for all of the Defendants
because that Defendant was acting as an agent for the others. |If
we determ ne that 8 2415 applies, the fact issue will be whether

the paynents or the June 30, 1991 letter were nade by an agent of
the Defendants therefore tolling the limtations period for all.

10



The Def endants repeatedly m scharacterize cited cases, arguing
that only 8 1821 should apply, therefore tine barring SM8 s suit.?
They argue that even assum ng 8 2415's tolling does apply, they did
not toll the limtations period. The Defendants argue that no
agency relationship existed between the bowing alley and the
Def endants, and that H Eugene Abbott clearly signed the June 30,
1991 letter to the FDIC as a representative of ABCO and not in his
i ndi vidual capacity.?® Additionally, the Defendants argue that SMS
cannot raise the agency theory for the first tinme on appeal .

In Mdstates, the court held 8§ 2415's tolling provision should
apply because it does not conflict with one of § 1821's

provisions. The court relied on Resolution Trust Corp. v. Seale,

13 F.3d 850, 854 (5th Gr. 1994) in stating that “section 1821
controls only when one of its specific statutory ‘rules’ conflicts

W th one of section 2415's general statutory rules.” Mdstates, 914

14The Defendants often attribute legal conclusions in their
brief to cases which clearly did not decide the issue they claimit
did. Their brief does nore to obscure the i ssue than el ucidate the
correct course of the lawin this area.

BNothing in the |l etter evidences that H Eugene Abbott signed
it in his representative rather than individual capacity.

1SMS did not raise this issue for the first tinme on appeal.
SMS alleged in its conplaint that the partial paynents and letter
tolled the limtations period.

Y'n further support of its position, Mdstates relied on cases
whi ch stated that § 1821 was neant to “clarify” the earlier |aw of
§ 2415. See M dstates, 914 F. Supp. at 1427 (citing Jackson v.
Thweatt, 883 S.w2d 171, 177 (Tex. 1994)); see also FDC v.
Schoenberger, 781 F. Supp. 1155, 1158 (E.D. La. 1992); see also
FDIC v. Howse, 736 F.Supp. 1437, 1446 (S.D. Tex 1990).

11



F. Supp. at 1426. A closer examnation reveals that Mdstates
m sconstrued Seal e.

Seal e i nvol ved whether the |later enacted 8 1821 could revive
clains previously barred by a state statute of limtations. After
exploring the |legislative history of 8§ 1821, the court determ ned
it should not revive the previously barred clains. In an effort to
bol ster its position, the court briefly addressed whet her § 2415(h)
revived the sane clains. The court held that 8§ 2415(b) did not
revive the previously barred clains, but the court was indecisive
concerni ng whet her 8 2415(b) should apply at all. The court first
stated that “[a] general statutory rule usually does not govern if
a nore specific rule covers the case” and, therefore § 1821, as the
nore specific rule, should apply rather than § 2415(b).*® Then the
court noted that we gave effect to both § 2415 and § 1821 in FED C
v. Belli, 981 F.2d 838, 842 (5th Cr. 1993). M dstates used the
first |l anguage to prove the opposite conclusion when it held that
the tolling provision of 8§ 2415(a), as the nore specific rule
should prevail over the nore general rule, i.e. no tolling
provi sion, of § 1821.

In Belli, the court assuned both § 2415 and 8§ 1821 applied to
an action brought by the FDIC. Belli involved a suit by the FD C
on notes that were executed before Congress enacted FIRREA. First,

the court decided that a cause of action “accrues” for the purposes

8This is the language Mdstates relied on in applying the
tolling provision of 2415(a).
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of § 2415(a) when the debtor defaults and not when the FDI C acquires
the right to sue on the note by being appointed receiver or
conservator of the bank. See Belli, 981 F.2d at 840. After
determining that the FDIC s suit was barred under 8§ 2415(a), the
court applied 8 1821 retroactively to the action. 1d. at 842. The
court held 8 1821 also barred the FDIC s suit because 82415(a)’s
time period for the action expired before § 1821 becane effective.
Section 1821's tinme period does not revive clainms that expired
before its effective date. 1d. |In determning that § 1821 barred
the FDIC s suit, the court assuned that both § 1821 and § 2415
appl i ed.
b. legislative history

Bef ore the enact nent of FI RREA, 8§ 2415 governed the [imtations
peri od when the FDI C sued on a contract.® A split inthe circuits
devel oped concerning when a cause of action “accrued” under 8§

2415.2° Congress resolved this split of authority by providing in

19See J. M chael Dorman & Janmes E. Essig, Annotation, Special
Comrentary: Limtation of Actions Under 8§ 2(d)(14) of Federal
Institutions Reform Recovery, and Enforcenent Act of 1989 ( FI RREA)
(12 U.S.C. A 8 1821(d)(14)) in Actions Brought by Federal Deposit
| nsurance Corporation as Receiver, 126 A L.R Fed. 1 (1995

2One line of cases held the cause of action accrued when the
debtor defaulted. See FDIC v. Peterson, 770 F.2d 141 (10th Gr.
1985); see also FDIC v. Ashley, 754 F. Supp. 179 (D.C. Kan. 1990).
Anot her |ine of cases held the cause of action accrued when the
FDI C acquired the right to sue by being appointed receiver of the
bank. See FDIC v. Forner Oficers & Directors of Mtropolitan
Bank, 884 F.2d 1304 (9th G r. 1989); see also FDIC v. Hi nkson, 848
F.2d 432 (3rd GCir. 1988).
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FI RREA t hat a cause of action accrues either when the FDI C acquires
the cl ai mby assi gnnment or receivership, or when the cause of action
accrues under state l|law, whichever is |ater. See 12 U S.C A
1821(d) (14) (West 1989 & West Supp. 1998).

The little amount of |legislative history concerning this
section evidences Congress’ intent to broaden the FDIC s powers.
Congress’ brief analysis in debate indicates it intended to extend
the limtations period through this section.?? Additionally, one of
Congress’ stated purposes in enacting FIRREA was to “strengthen the
enf or cenent power s of Feder al regul ators of depository
institutions.” Financial Institutions Reform Recovery, and
Enf orcenent Act of 1989, Pub.L. No. 101-73, 103 Stat. 183, 187.
Applying the tolling provision of § 2415 in connection with § 1821
woul d fulfill Congress’ stated goals in Fl RREA

Because we hold that 8 2415's tolling provision should be

21 Extending these limtations periods wll
significantly increase the anmount of noney
t hat can be recovered by the Federal
Governnent through litigation, and hel p ensure
the accountability of the persons responsible
for the massive |osses the Governnent has
suffered through the failures of insured
institutions. The provisions should be
construed to nmaxi m ze potential recoveries by
the Federal Governnent by preserving to the
great est extent perm ssible by |aw cl ai ns t hat
woul d ot herw se have been |ost due to the
expiration of hitherto applicable Iimtations
peri ods.

135 Cong. Rec. S10182-01 (1989)
14



construed with 8 1821's |imtations period, a genuine issue of
material fact exists concerning whether the bowling alley’s parti al
paynments or H. Eugene Abbott’s June 30, 1991 letter tolled the
limtations period for all of the Defendants. As a result, we
cannot affirmthe district court’s grant of summary judgnent on this
gr ound.
3. Commercially unreasonabl e disposition of collateral; notice.

The Defendants contend that we could also affirmthe district
court on the grounds that the FDIC did not provide the Defendants
with sufficient notice of the | ease of their collateral, the FD C
did not dispose of the Defendants’ collateral in a comercially
reasonabl e manner, and the FDI C violated Tex. Bus. & Com Code §
9.504(c) by effectively selling the collateral to itself in a
private sale. Because we hold the Defendants received adequate
notice and genuine issues of material fact exist concerning the
ot her grounds, the Defendants’ argunents fail.
a. Notice

On July 17, 1991, the FDI C sent to each Defendant a notice of
intent to foreclose on the collateral securing the note.?2 (n
Decenber 17, 1991, the FDIC sent a second notice of intent to
forecl ose on the collateral to H Eugene Abbott and ABCO The FDI C

| eased the collateral to Ammest Savings on January 21, 1992, and

22The collateral at issue is the bowing alley’'s equipnent.
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ultimately sold it to Amnest on Septenber 3, 1992. 2

When di sposing of collateral securing a debt, a creditor nust
“give reasonable notification of the tinme and place of any public
sal e or reasonable notification of the tinme after which any private
sal e or other intended dispositionis to be nade.” Tex. Bus. & Com
Code 8 9.504(c) (Vernon 1991). “The purpose of this notification
is to give the debtor an opportunity to di scharge the debt, arrange
for a friendly purchaser, or to oversee that it is conducted in a

comercially reasonable manner.” FEDICv. Lanier, 926 F. 2d 462, 464

(5th Gr. 1991) (citing 2 J. Wite & R Summers, Uniform Commer ci al
Code 8§ 27-12 at 598-99 (3d ed. 1988)).

The Defendants argue the two letters sent by the FDIC were
insufficient notice because the first did not nmention a | ease, and
the second letter, although nentioning the possibility of a | ease,
was sent only to H Eugene Abbott and ABCO after the | ease began.

The July 17, 1991 letter provided,

[d]emand is nmade upon you to pay such indebtedness in

full on or before the 16th day of August, 1991. |In the

event you do not pay this sumto the FDI C by such date,

the FDIC will exercise its legal rights and renedies to

col |l ect such i ndebt edness, including, but not [imtedto,

forecl osure of the Deed of Trust and sal e of the property
covered thereby in accordance with the ternms of such Deed

of Trust.

This letter notified the Defendants that the FDI C woul d di spose of

2Because Amwest had already foreclosed on the bowling alley
building and land as a result of ADCO s default on another note,
Amnest t ook possession of the collateral on Decenber 3, 1991. The
January 21, 1992 | ease was retroactive to Decenber 3, 1991.
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their collateral if they did not pay by August 16, 1991. The letter
was adequate to “inform reasonabl e business persons” that their

property woul d be sold after that date. Siboney Corp. v. Chicago

Pneumatic Tool Co., 572 S.W2d 4, 6 (Tex. G v. App.-Houston [1st

Dist.] 1978, wit ref’d n.r.e.). Wile the letter does not state
whet her the disposition will be by public or private sale, “the
notice is not defective sinply because it does not specifically
state that the goods would be sold privately.”? Lanier, 926 F.2d

at 465; see Hall v. Crocker Equip. Leasing Inc., 737 S.W2d 1, 3

(Tex. App.-Houston [14th Dist.] 1987, wit denied). Because the
notice to the Def endants was adequate, we cannot affirmthe district
court’s grant of sunmary judgnent on this ground.
b. comercially reasonabl e manner

The Defendants also argue SMS should be precluded from
obt ai ni ng a deficiency judgnent because the FDI C did not di spose of
the collateral in a commercially reasonable manner as required by
8§ 9.504(c). They claim the FDIC s disposition was comrercially
unreasonabl e because the FDIC sold the collateral for a price
substantially belowits value, and the FDIConly offered to sell the
collateral to one person.

Section 9.504(c) allows the disposition of collateral “as a

unit or in parcels and at any tine and place and on any terns”, but

24Because the sale was ultimtely private, the FDI C was only
required to provide the date after which the collateral would be
sold, rather than the tine and place of any public sale. See Tex.
Bus. & Com Code 8§ 9.504(c) (Vernon 1991).
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“every aspect of the dispositionincludingthe nmethod, manner, tine,
pl ace and terns nmust be commercially reasonable.” Tex. Bus. & Com
Code 8 9.504(c) (Vernon 1991). I n Texas, the creditor nust allege
in his conplaint either specifically that he disposed of the
collateral in a comercially reasonable manner, or generally that
he satisfied all conditions precedent to his right of recovery. See

G eat house v. Charter National Bank-Sout hwest, 851 S.W2d 173, 176-

77 (Tex. 1992). |If pleaded generally, the creditor nust prove that
the disposition of the collateral was commercially reasonabl e only
if the debtor specifically denies it in his answer. 1d. at 177
| f pl eaded specifically, the creditor nust prove the allegation to
recover on the debt. Id. Here, SMS alleged generally that it
satisfied all conditions precedent to its right to recover on the
note, and the Defendants denied that allegation. Therefore, it was
SM5's burden to produce evidence that the FDI C disposed of the
collateral in a commercially reasonabl e manner.

SM5S contends the sale was commercially reasonabl e because it
sold the equipnent for a reasonable price. The Defendants argue
it was commerci al | y unreasonabl e because the price was substantially
bel ow the equi pnent’s actual value, and the FDIC only offered to
sell the equi pnent to one person, Amnest.?®

The price of the equipnent is not dispositive of this issue.

2The parties dispute whether various appraisals valued the
bow i ng al l ey equi pnent in place or renoved fromthe prem ses. The
Defendants argue the value of the equipnent in place was
substantially higher than if renoved.
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Section 9.507(b) provides that “the fact that a better price could
have been obtained by a sale at a different tine or different nethod
fromthat selected by the secured party is not of itself sufficient
to establish that the sale was not made in a commerci ally reasonabl e
manner.” Tex. Bus. & Com Code § 9.507(b) (Vernon 1991). Section
9.507(b) al so provides:

[i]f the secured party either sells the collateral in the

usual manner in any recogni zed nmarket therefor or if he

sells at the price current in such market at the tine of

his sale or if he has otherwise sold in conformty with

reasonabl e comrerci al practices anong dealers in the type

of property sold he has sold in a commercially reasonabl e

manner .

Tex. Bus. & Com Code 8 9.507(b) (Vernon 1991). Because there is
no evi dence that a “recogni zed market” exi sts for used bow ing all ey
equi pnent, that part of the section is inapplicable. The answer
turns on whether the FDIC sold the equipnent in conformty wth
reasonabl e commercial practices anongst dealers of used bowing
al | ey equi pnent.

The district court correctly found that a genuine issue of
material fact existed concerning this issue, and we agree. Wile
the Defendants assert that the FDI C made only one attenpt to sel
the equipnent, the record reflects that at | east one other inquiry
was made to Don Tucker of Tulia, Texas.? The Defendants point to

no other procedural irregularities in the sale indicating that it

was conducted in a comercially unreasonabl e manner. Because a

2Don Tucker was described in the record as the “largest
whol esal er of bow ing equipnent in the United States.”
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genui ne issue of material fact exists concerning whether the FD C
di sposed of the collateral ina comercially reasonabl e manner, this
alternative ground for sunmary judgnent fails.

c. creditor as the buyer at a private sale

The Defendants also argue as an alternative ground that the
FDI C viol ated 8§ 9.504(c)’ s prohibition against the creditor buying
collateral at a private sale.? Section 9.504(c) provides that
“[t]he secured party may buy at any public sale and if the
collateral is of a type customarily sold in a recogni zed nmarket or
is of a type which is the subject of wdely distributed standard
price quotations he may buy at a private sale.” Tex. Bus. & Com
Code 8§ 9.504(c) (Vernon 1991).

The Defendants’ argunent rests on its conclusion that Amest
was the agent of the FDI C when the equi pnent was sold. They argue
because Amnest was the FDIC s agent, the sale of the collateral to
Amnest violated 8 9.504(c).?% The Defendants point to an
“assi stance agreenent” between t he FDI C and Amwest briefly nentioned
inasettlenment agreenent between those parties and in the affidavit
of H. Eugene Abbott. The Defendants neglected to include this

agreenent in the record, and did not explain the nature of this

2’SMB did not address this argunent in its brief.

28The district court recognized that there is no recognized
mar ket for bowing alley equipnent and that the equipnent is not
the subject of wdely distributed price quotations. Therefore
neither of the exceptions in 8 9.504(c) allowing the creditor to
buy collateral at a private operate in this instance.
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agreenent . Because there is insufficient evidence in the record
supporting the exi stence of an agency rel ati onship between the FD C
and Amnest, we cannot affirmthe district court’s grant of summary
j udgnent on this ground.

4. Rel ation back

Finally, the Defendants argue we should affirm the district
court’s grant of sunmary judgnent on the ground that the Plaintiff’s
anended conplaint did not relate back to its original conplaint.
SMS's claimwi Il be tine barred if its anended conpl ai nt does not
rel ate back, because the anendnent occurred nore than six years
after any of the alleged tolling events occurred. Because we hold
the Plaintiff’s anended conplaint relates back to the filing of the
original, the Defendants’ argunent fails.

The Plaintiff mstakenly identifieditself as SM5 Financial |1,
L.L.C in its original conplaint. As a result, the Plaintiff
anended its conplaint with its correct nane, SM5S Financial, L.L.C
The conplaints are identical with the exception of the deletion of
a roman nuneral .

Fed. R Cv. P. 15(c)(3) allows an anended pleading to relate
back when: (1) it changes the party or the nam ng of the party ; (2)
t he cl ai marose out of the conduct, transaction, or occurrence in
the original pleading; (3) the party brought in by the anmendment
has received notice so that the party will not be prejudiced in

mai ntaining a defense on the nerits; and (4) the party knew or
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shoul d have known that, but for a m stake concerning the identity
of the proper party, the action would have been brought agai nst the
party. Fed. R CGv. P. 15(c)(3). Wiile Rule 15(c) as witten only
applies to anendnents addi ng defendants to an action, the Advisory
Comm ttee Notes for the 1966 Amendnent to Rule 15 indicate that the
rule also applies to anendnents changing a plaintiff.?®
Addi tionally, we have consistently applied Rule 15(c) criteria to

anendnents changing plaintiffs. See Flores v. Caneron County,

Texas, 92 F. 3d 258, 272-73 (5th Cr. 1998); see also FDICv. Conner,

20 F. 3d 1376, 1385-86 (5th Cir. 1994).
SM5' s anendnent corrected an insignificant error in its nane.
The claim asserted in the anmended conplaint is identical to the
original conplaint, and the Defendants do not claimthat they were
prejudi ced i n any way. Because SM5' s anended conpl ai nt rel ates back
tothe filing date of the original conplaint, we cannot affirmthe

district court’s grant of summary judgnent on this ground.

29 The relation back of anmendnents changing
plaintiffs is not expressly treated in revi sed
Rule 15(c) since the problem is generally
easi er. Again the chief consideration of
policy is that of the statute of [imtations,
and the attitude taken in revised Rule 15(c)
towar d change of defendants extends by anal ogy
to anmendnents changing plaintiffs.

Fed. R GCv. P. Rule 15(c) advisory committee’'s note, 1966
amendnent .
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CONCLUSI ON
For the foregoing reasons, we reverse the district court’s
grant of summary judgnent and remand this case to the district court
for further proceedings.

REVERSED AND REMANDED
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