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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50063

TOM ZENCR,
Pl ai ntiff-Appellant,
ver sus
EL PASO HEALTHCARE SYSTEM LI M TED,
doi ng busi ness as Col unbi a Medi cal
Cent er - East; COLUMBI A MEDI CAL CENTER- EAST,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

May 24, 1999
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Tom Zenor (Zenor) appeals the district
court’s grant of judgnent as a matter of lawin favor of his forner
enpl oyer, Vista Hlls Medical Center, now defendant-appellee El
Paso Healthcare Ltd., d/b/a/ Colunbia Medical Cent er - East
(Colunbia). W affirm

Facts and Proceedi ngs Bel ow

In 1991, Colunbia hired Zenor to work as a pharnacist in the



pharmacy at its Col unbia Medical Center-East hospital. Wen Zenor
began his enpl oynent, he received an enpl oynent manual expressing
the at-will nature of his enploynent and disclaimng any
contractual obligations between the enpl oyer and enpl oyee. Zenor
al so received a copy of Vista HIl’s then-existing drug and al cohol
policy. In 1993, Zenor received a copy of Colunbia s Drug-
Free/ Al cohol -Free W rkplace Policy (the Policy), which was in
effect at all tinmes relevant to this case.

In 1993, Zenor becane addicted to cocaine. Between 1993 and
1995, Zenor injected hinself wth cocaine as nmany as four to five
tinmes a week. He al so snoked marijuana on three or four occasions
and nore frequently used tranquilizers to offset the cocaine’s
effects. Despite his drug use, Zenor remai ned a general | y adequat e
enpl oyee and usually received favorable enploynent eval uations.
However, his evaluation for the year ended July 8, 1994, discussed
with Zenor in October 1994, was not favorable, his perfornmance was
rated “bel ow average,” and he was placed in a probationary status
for two nonths with the adnoni shnent that di scharge was possible if
i nsufficient inprovenent were noted. Zenor successfully conpl eted
the probationary status. The record does not show any subsequent
annual evaluation. Zenor testified he never used drugs at work,
nor cane to work under the influence of drugs. Col unbi a was
unaware of Zenor’s addiction until August 15, 1995.

Zenor had been working the night shift at the pharmacy. Wen
Zenor |eft work on August 15, 1995, at approximately 8:30 a.m, he
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injected hinself with cocaine. As Zenor prepared to return to work
t hat night, he becane dizzy and had difficulty wal king. Suspecting
that he was still inpaired fromthe norning’ s cocaine injection

Zenor called the pharmacy director, Joe Quintana (Quintana), and
stated that he could not report to work because he was under the
i nfl uence of cocaine. During the conversation, Qintana asked
whet her Zenor would take advantage of Colunbia's Enployee
Assi stance Program “ACCESS.” Zenor replied that he would.
Quintana then stated that he was on vacation, and i nstructed Zenor
to contact Quintana’ s supervisor, Paschall |ke (Ike).

Zenor spoke to I ke, who was al so on vacation and told Zenor to
call his (Zenor’s) own doctor. Zenor then called his persona
physi ci an, who arranged for Zenor to receive energency treatnment
t hat eveni ng. Zenor stayed overnight at R E. Thomason Cenera
Hospital. The next norning, Zenor was transferred to the El Paso
Al cohol and Drug Abuse Service Detox Center, where he renained
hospitalized for nine days.

On August 23, while still at the Detox Center, Zenor becane
concerned about losing his job. Zenor and one of his Detox Center
counselors, Pete McMIlian (McMIlian), contacted Yol anda Mendoza
(Mendoza), Col unbia’ s Human Resources Director. This was the first
time Zenor had contacted Col unbia since his conversation with |ke
ei ght days earlier. Nobody at Col unbia knew where Zenor had been
since the night of August 15.

Zenor told Mendoza that he wished to enter a rehabilitation
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program and asked her whether his job would be secure until he
returned. Al t hough the evidence is disputed, there is evidence
t hat Mendoza assured Zenor that his job would be secure until he
conpleted the program Mendoza then told McM |l an that Zenor was
eligible for a twelve-week |eave of absence under the Famly
Medi cal Leave Act (FMLA), 29 U . S.C. § 2601 et. seq. Later that
afternoon, McMIlian retrieved fromMendoza t he paperwork necessary
for Zenor to take FMLA | eave. Zenor conpl eted the paperwork. The
next day, August 24, Zenor checked into an i ndependent residenti al
rehabilitation facility, Landmark Adult Intensive Residential
Services Center (Landmark). Landmark was not owned or operated by
Col unbi a and was not part of its ACCESS program

After consulting with Colunbia’ s | awers, Mendoza and Qui nt ana
decided to term nate Zenor’s enploynent. On Septenber 20, 1995,
Mendoza, Quintana, and ACCESS di rector Joe Provenci o had a neeting
with Zenor, his Landmark counselor, and Landmark’s Director of
Adult Treatnent Services Dorrance GQuy (Quy). Zenor was told that
he would remain an enployee of Colunbia until his nedical |eave
expi red, and then he would be term nated.

Zenor protested that Colunbia could not fire himbecause the
Policy stated that enpl oyees who conpl eted rehabilitation would be
returned to work. Zenor also argued that he had been told if he
“self-reported” his addiction he would not be fired. Mendoza

explained that Colunbia was concerned because pharnaceuti cal



cocaine would be readily available to Zenor in the pharmacy, and
t herefore Col unbia would not allow Zenor to return to work.

Zenor offered to transfer to a day shift where he could be
monitored, or to a satellite pharmacy where pharmaceuti cal cocai ne
woul d not be available. Colunbia rejected these suggestions. The
next day Guy wote a letter to Provencio calling Colunbia’ s action
unfair, and contrary to Quy's interpretation of the Policy.
Col unbia did not respond to the letter.

Zenor conpleted the residential portion of his treatnent
program and was released from Landmark on COctober 9, 1995. On
Cct ober 18, Zenor net with Mendoza and again asked to keep his job.
Mendoza told Zenor that his termnation stood. Zenor then
requested that Mendoza wite an official letter regarding his
termnation, in order to assist Zenor in continuing his nedical
benefits.

Zenor |ater sued Colunbia, alleging that he was fired in
violation of the Americans with Disabilities Act (ADA) and the
Texas Conm ssion on Human Rights Act (TCHRA). Zenor also alleged
clains of fraud, breach of contract, prom ssory estoppel, and
intentional infliction of enotional distress.

Fol | ow ng di scovery, Col unbi a noved for summary judgnent. The
district court granted summary judgnent for Colunbia on Zenor’s
intentional infliction of enotional distress claim but denied
summary judgnent on the other clains. The case proceeded to tria
on the remaining clains. At the conclusion of Zenor’'s case-in-
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chief, Colunbia noved for judgnent as a matter of |aw The
district court granted Colunbia judgnent as a matter of |aw on
Zenor’s disability discrimnation, fraud, and breach of contract
claims. Only Zenor’s prom ssory estoppel claimwas submtted to
the jury.

The jury found for Zenor on the prom ssory estoppel claim and
awar ded hi m substanti al damages, including damages for past | ost
earnings, future lost earnings, and nental anguish. Col unbi a
renewed its notion for judgnent as a matter of law. The district
court granted Colunbia’ s renewed notion, holding that there was
insufficient evidence to support two elenents of the prom ssory
estoppel claim the existence of any promse altering the at-w |
relationship or foreseeable and reasonable reliance by Zenor.
Zenor appeals and in this Court challenges only the dism ssal of

his ADA, breach of contract, and prom ssory estoppel clains.!?

Di scussi on
The ADA
The ADA, 42 U S.C. 8§ 12101 et. seq., prohibits an enpl oyer

from discrimnating against a “qualified individual wth a

. Zenor does not raise his TCHRA claim on appeal. The TCHRA
claimis anal ogous to the ADA claim and generally would be treated
simlarly. See Talk v. Delta Air Lines, Inc., 165 F.3d 1021 (5th
Cr. 1999). W are pointed to nothing under the Texas |aw which
woul d in this appeal authorize a different disposition of the TCHRA
claimthan of the ADA claim Hence we do not separately address
the TCHRA cl aim



disability” on the basis of that disability. 42 U S.C. § 12112(a).
To establish a prima facie discrimnation claimunder the ADA a
plaintiff nust prove: (1) that he has a disability; (2) that he
was qualified for the job; (3) that he was subject to an adverse
enpl oynent deci sion on account of his disability. Robertson v.
Neuronedi cal Center, 161 F.3d 292, 294 (5th Gr. 1998) (per
curianm). See also Burch v. Coca-Cola Co., 119 F.3d 305, 320 (5th
Cr. 1997); Robinson v. dobal Marine Drilling Co., 101 F. 3d 35, 36
(5th Gir. 1996).

At the close of Zenor’'s case-in-chief, the district court
found insufficient evidence to support the ADA claim and granted
Colunbia s notion for judgnent as a matter of law. On appeal, the
parties raise three separate questions with respect to the ADA
claim (1) whether Zenor was disqualified from the ADA s
protection because he was a “current user” of illegal drugs at the
relevant time, (2)whether Zenor was an otherwise qualified
i ndi vi dual, and (3)whet her Zenor established that he suffered from
a disability.

This Court reviews a judgnent as a matter of | aw de novo. See
Burch, 119 F. 3d at 313. Judgnent as a matter of lawis proper only
where "there is no legally sufficient evidentiary basis for a
reasonable jury to find for that party on that issue.” Fed. R
Cv. P. 50(a)(1). This Court reviews the record in the |ight nopst

favorable to the party opposing the notion. Burch, 119 F. 3d at



313.

The district court correctly granted judgnent in favor of
Col unbi a. First, Zenor is excluded from the definition of
“qualified individual” under the ADA because he was a current user
of illegal drugs. Simlarly, due to Zenor’s cocai ne use, he was
not otherwise qualified for the job of a pharnmaci st.
Alternatively, regardless of whether Zenor was a current user of
illegal drugs, Zenor failed to prove that he was disabled within
t he nmeani ng of the statute.

The first issue is whether Zenor was “currently engaging in
the illegal use of drugs” at the tine the adverse enpl oynent action
was taken. 42 U.S.C. 8 12114 specifically exenpts current illegal
drug users fromthe definition of qualified individuals. See 42
U S C 8§ 12114(a) (“For purposes of thistitle, the term‘qualified
individual with a disability’ shall not include any enpl oyee or
applicant who is currently engaging in the illegal use of drugs,
when the covered entity acts on the basis of such use.”). [In other
wor ds, federal | aw does not proscribe an enployer’s firing soneone
who currently uses illegal drugs, regardl ess of whether or not that
drug use coul d otherw se be considered a disability. The issue in
this case, therefore, is whether Zenor was a “current” drug user
within the neaning of the statute.

As a threshold matter, this Court nust determ ne the proper

time at which to eval uate whether Zenor was “currently engaging in



the illegal use of drugs.” Zenor urges this Court to look to the
date his enploynent status officially ended: Novenber 24, 1995.
The Second Circuit adopted this approach in Teahan v. Metro-North
Commuter R R Co., 951 F.2d 511 (2d G r. 1991). Teahan was an
al coholic who had m ssed an extensive anount of work due to his
al cohol i sm On Decenber 28, 1987, Metro-North wote a letter
inform ng Teahan that his enploynent was term nated. That sane
day, before receiving the termnation letter, Teahan voluntarily
entered a rehabilitation program |Id. Whil e Teahan was in the
rehabilitation program Metro-North initiated procedures to fire
Teahan pursuant to its collective bargaining agreenent with the
I nternational Brotherhood of Electrical Wrkers (IBEW. However,
the disciplinary procedures were not conplete on January 28, 1988,
when Teahan conpleted the rehabilitation program Pursuant to its
agreenent with IBEW therefore, Metro-North permtted Teahan to
return to work tenporarily. Metro-North finally term nated Teahan
on April 11, 1989. Id.

Teahan sued Metro-North, alleging that his dism ssal violated

the Rehabilitation Act.? Teahan alleged that his absenteei smwas

2 The Rehabilitation Act s considered generally as a
predecessor to the ADA, and cases under the Rehabilitation Act are
relevant to the ADA See, e.g., Johnson . Ganbri nus

Conpany/ Spoet zI Brewery, 116 F.3d 1052, 1060 n.4 (5th Cr. 1997)
(citing 36 Fed. Reg. 35544, 35545 (1991)). But see Washi ngton v.
HCA Heal t h Servi ces of Texas, Inc., 152 F. 3d 464, 470 n.9 (5th Gr
1998) (“A case decided under the Rehabilitation Act is not
controlling over the legislative history and admnistrative
gui delines of the ADA. . . .7).



caused solely by his alcoholism since the Second Circuit
consi dered al coholism a handicap under the Rehabilitation Act,
Teahan al |l eged that Metro-North fired himsolely by reason of his
handi cap. Like the current ADA, the Rehabilitation Act did not
protect “an al coholic whose current use of al cohol prevents such
i ndi vidual fromperformng the duties of the job in question.” See
Teahan, 951 F.2d at 51 n.1 (discussing 1990 Anendnents to the
Rehabilitation Act of 1973, 29 U S.C. 8§ 794, 8§ 706(8)). The case
t herefore turned on whether Teahan was a current abuser of al cohol
at the relevant tine.

Metro-North asked the court to consider Teahan's status as a
current al cohol abuser on Decenmber 28, 1987, at which time Metro-
North began procedures to fire Teahan, although it was legally
unable to do so until April 11, 1989. See Teahan, 951 F.2d at 517.
The Second Circuit disagreed, and decided instead to focus on the
date on which Teahan was actually fired. The court reasoned that
the word “current” within the statute prohibited an enpl oyer from
firing an enpl oyee based on past substance abuse problens that the
enpl oyee had overcone. That court feared that Metro-North's theory
woul d create a | oophole which would expose recovering substance
abusers to retroactive puni shnment. Therefore, the court |ooked to
the April 11, 1989, actual termnation date to determ ne whet her
the drug use was current. |Id.; accord, Dauen v. Board of Fire and

Pol i ce Comm ssioners of the City of Sterling, Ill., 656 N E. 2d 427
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(rrr. App. &. 1995) (following Teahan); D Amco v. Gty of New
York, 132 F.3d 145 (2d Cr. 1998).

This Court has already, at least inplicitly, rejected the
Second Circuit’'s approach.® See MDaniel v. M ssissippi Baptist
Medi cal Center, 877 F.Supp. 321 (S.D. Mss. 1995) (interpreting
current user provision under the ADA), aff’'d 74 F.3d 1238 (5th Cr
1995) (table)™ McDani el was a recovered substance abuser who
wor ked as an adol escent narketing representative for a substance
abuse recovery program On or around Septenber 2, 1992, MDani el
voluntarily entered a rehabilitation program after suffering a
relapse. On Septenber 1, the day before MDaniel entered the
program MDaniel’s enployer notified himthat he would not return
to his current position but mght be transferred within the
conpany. The enpl oyer subsequently fired McDani el on Septenber 20,
1992. See id. at 324-26.

McDani el argued that he was not a current drug user on

Septenber 20, the date he was fired, and therefore he was protected

3 We note that our disagreenent with the Teahan case is only
with the narrow aspect of identifying the relevant date by which to
determ ne whet her an enployee is a current user of illegal drugs.

4 On the appeal of the plaintiff MDaniel, this Court, in an
unpubl i shed opi ni on i ssued Decenber 8, 1995, affirned “essentially
on the authorities cited and anal ysis nade by the district court”
inits opinion. MDaniel v. Mssissippi Baptist Medical Center,
No. 95-60038 (5th Cr. Dec. 8, 1995). As this Court’s opinion,
t hough unpublished, was issued before January 1, 1996, it is
precedential and binding on this panel. 5th Cr. R 47.5.3.
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by the ADA.° The court disagreed, finding that the relevant
adver se enpl oynent acti on was conveyed to McDani el on Septenber 1,
before he entered the rehabilitation program See id. At that
time, McDaniel was a current user of illegal drugs. 1d.® See also
Ginmes v. U S Postal Serv., 872 F. Supp. 668, 675 (WD. M. 1994)
(rejecting actual termnation date as relevant point of inquiry
where plaintiff had been arrested for drug possession in January
but termnation was not finalized until April).

Simlarly, the rel evant adverse enpl oynent action in this case
occurred on Septenber 20, 1995, when Qui ntana and Mendoza i nforned
Zenor that he would be termnated upon the expiration of his
medi cal | eave. W do not share the Second Crcuit’'s fear that
considering the notification date, rather than the actual
termnation date, creates a | oophol e by whi ch enpl oyers can puni sh
recovered addicts. There is nothing to suggest that Col unbia was in
any way punishing Zenor. |Instead, Colunbia was carrying out its
rational and |egally sound decision not to enploy illegal cocaine
users in its hospital pharnmacy.

Looking to the notification of termnation date provides a
fair remedy both to the enpl oyer and enpl oyee. OQherwise, inthis

case, Colunbia would effectively be penalized for allow ng Zenor to

5 McDani el in fact argued that he fell within the statute’ s safe
har bor, discussed infra.

6 W& observe that neither the district court’s nor this Court’s
opinion in MDaniel cites Teahan.
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take a nedical |eave of absence rather than term nating himright
away. Such a ruling would encourage enployers in Colunbia's
position to hasten effectuation of enploynent decisions, which
coul d have adverse effects for enployees who would benefit from
remai ning in an enployee status, such as by retaining enployer-
provided health and insurance benefits, during their recovery
progr ans.

Zenor suggests that he did not knowwi th certainty whet her he
would be fired on Septenber 20. However, this argunent is
unt enabl e. Col unbi a representati ves undi sputably told Zenor he was
bei ng term nat ed Septenber 20. |ndeed, Zenor’s counsel argued such
to the jury in his closing argunent: “They canme to the Landnmark
Center on Septenber 20th of 1995, and they told him M. Zenor, we
know we’ ve nmade sone prom ses, but we’'re going to fire you anyway.”
Zenor admts in his testinony that at this Septenber 20 neeting
“they said they were planning to termnate ne.” Zenor’s W tness
GQuy, Landmark’s director present at the neeting on Zenor’s behal f,
testified on direct examnation that at the neeting Colunbia s
“Ms. Mendoza repeated the fact that he [Zenor] woul d not be taken
back on staff there upon conpletion of the progranf and that he
protested but the neeting “broke up wiwth Tom|[Zenor] was still not
goi ng back to Colunbia.” On cross-exam nation, GQuy agreed “there
was no doubt in your mind at the end of that neeting on Septenber
20th, that Colunbia intended to fire M. Zenor.” Furt hernore
Quy’'s letter dated Septenber 21, witten on Zenor’s behalf and
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calling Colunbia’ s action wunfair, also reflects that Zenor
under st ood that he was being fired.

Nonet hel ess, Zenor persists in disputing that he understood
t he nmeani ng of those statenents. Zenor testified that although he
was told on Septenber 20 that he would be fired, he retained “the
i npression” that he “m ght” get his job back because “she [ Mendoza]
didn't say it was witten in stone at that point that | m ght be,
you know. She didn’t say, you definitely will not get your job
back.” Such speculation or confusion on Zenor’s part was
unr easonabl e and cannot be attributed to any action or inaction by
Col unbi a. Finally, Zenor suggests that he was surprised and
“enptionally destroyed” to receive his termnation letter on
Novenber 24. This is likewse legally unavailing in light of the
foregoing and the undisputed evidence that Mendoza wote that
letter at Zenor’'s request, in order to help Zenor continue his
heal th care benefits.

Col unbi a deci ded to term nate Zenor on or before Septenber 20,
1995, and that decision was adequately conveyed to Zenor on
Sept enber 20, 1995. The rel evant enpl oynent action for Zenor’'s ADA
case thus occurred on Septenber 20, 1995. Therefore, the question
is whether Zenor, who had used cocaine on August 15, 1995, was
currently engaging in the illegal use of drugs when Col unbia
i nformed him on Septenber 20, 1995, of its decision to termnate
him W conclude, as a matter of |aw, that he was.

Under the ADA, “currently” neans that the drug use was
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sufficiently recent to justify the enployer’s reasonable belief
that the drug abuse remai ned an ongoi ng problem See 143 Cong.
Rec. H 103-01 (1997). Thus, the characterization of “currently
engaging in the illegal use of drugs” is properly applied to
persons who have used illegal drugs in the weeks and nonths
precedi ng a negati ve enpl oynent action. Shafer v. Preston Menori al
Hospital Corp., 107 F.3d 274, 278 (4th G r. 1997); Col l'i ngs v.
Longvi ew Fibre Co., 63 F.3d 828 (9th Gr. 1995); MDani el

In McDaniel, the district court held that an individual who
had used drugs six weeks prior to being notified of his term nation
was not protected by the ADA. Accord, Baustian v. Louisiana, 910
F. Supp. 274, 276-77 (E.D. La. 1996) (finding plaintiff who had used
drugs seven weeks before termnation to be a current drug user),
reconsi deration denied, 929 F.Supp. 980 (E. D. La. 1996). The
Fourth and NNnth Circuits have simlarly concl uded that persons who
had used illegal drugs in the weeks and nonths prior to being fired
fromtheir jobs were current drug users for purposes of the ADA
See Shafer v. Preston Menorial Hospital Corp., 107 F.3d 274, 278
(4th Gr. 1997); Collings, 63 F.3d at 833. “Therefore, the fact
that the enployees may have been drug-free on the day of their
di scharge is not dispositive.” Id.

In Shafer, the Fourth Circuit interpreted the phrase
“currently engaging in the illegal use of drugs” to enconpass a

woman who had used illegal drugs approxi mately three weeks before
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she was fired fromher job, and had in the interimenrolled in a
rehabilitation program The plaintiff in that case argued that the
termcurrent should nean, “at the precise tine,” or “at the exact
nmonent . ” ld. at 277. The Fourth GCircuit rejected that
interpretation. The term “currently,” when nodifying the phrase
“engaging in the illegal use of drugs” should be construed in its
broader sense, “nean[ing] a periodic or ongoing activity in which
a person engages (even if doing sonething else at the precise
monment) that has not yet permanently ended.” Shafer, 107 F.3d at
278. | ndeed, “the ordinary or natural neaning of the phrase
ccurrently using drugs’ does not require that a drug user have a

heroin syringe in his armor a marijuana bong to his nmouth at the

exact nonent contenplated.” | d. Thus, the plaintiff who had
engaged in illegal drug use three weeks before her term nation was
currently engaging in illegal drug use at the tine she was fired.

These holdings reflect Congress’s unanbiguous intent that
“[t]he [current user] provision is not intended to be limted to
persons who use drugs on the day of, or within a nmatter of days or
weeks before, the enploynent action in question.” H R Rep. No.
101-596, at 64 (1990) (enphasis added). See also 143 Cong. Rec. H
103-01 (1997) (“Current illegal use of drugs neans illegal use of
drugs that occurred recently enough to justify a reasonabl e belief
that a person’s drug use is current or that continuing use is a

real and ongoi ng problem”).
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The EECC Conpl i ance Manual on Title | of the ADA al so supports
this interpretation.

““Current’ drug use neans that the illegal use of drugs

occurred recently enough to justify an enployer’s

reasonabl e belief that involvenent with drugs is an on-
going problem It is not limted to the day of use, or
recent weeks or days, in terns of an enploynent action.

It is determ ned on a case-by-case basis.” EEOC- M 1A

Title VIIl 8 8.3 Illegal Use of Drugs (enphasis added).

Addi tionally, the Second G rcuit has suggested several factors
which courts should examne to determine whether a person is a
current substance abuser, including “the level of responsibility
entrusted to the enployee; the enployer’'s applicable job and
performance requirenents; the |evel of conpetence ordinarily
required to adequately perform the task in question; and the
enpl oyee’ s past performance record.” See Teahan, 951 F.2d at 520;
D Am co, 132 F.3d at 150. Rat her than focusing solely on the
timng of the enployee’'s drug use, courts should consi der whet her
an enpl oyer coul d reasonably concl ude that the enpl oyee’ s subst ance
abuse prohibited the enployee from perform ng the essential job
duties. See Teahan, 951 F.2d at 520.

Zenor admts to having used cocaine as nuch as five tines a
week for approximately two years and to having been addicted. On
Sept enber 20, 1995, Zenor had refrained fromusing cocaine for only
five weeks, all while having been hospitalized or in a residential

program Such a short period of abstinence, particularly foll ow ng

such a severe drug problem does not renove from the enployer’s
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mnd a reasonable belief that the drug use remains a problem
Zenor’ s position as a pharnmacist required a great deal of care and
skill, and Zenor admts that any m stakes could gravely injure
Col unbia’s patients. Mor eover, Colunbia presented substanti al
testinony about the extrenely high relapse rate of cocaine
addi ction. Zenor’s own counselors, while supportive and speaki ng
hi ghly of Zenor’'s progress, could not say with any real assurance
that Zenor wouldn’t rel apse. Finally, Colunbia presented
substanti al evidence regarding the on-going nature of cocaine-
addi ction recovery. The fact that Zenor conpleted the residenti al
portion of his treatnent was only the first step in a long-term
recovery program Based on these factors, Colunbia was justified
in believing that the risk of harm from a potential relapse was
significant, and that Zenor’'s drug abuse remained an ongoing
t hreat.

Nonet hel ess, Zenor argues that because he voluntarily enroll ed
inarehabilitation program heis entitled to protection under the
ADA' s “safe harbor” provision for drug users. The safe harbor
provi des an exception to the current user exclusion of 42 U S.C. 8§
12114(a) for individuals who are rehabilitated and no | onger using
drugs. See 42 U S.C. § 12114(b):

“(b) Rules of construction. Nothing in subsection (a)

shal |l be construed to exclude as a qualified individual

wth a disability an individual who—

“(1) has successfully conpleted a supervised

drug rehabilitation program and is no |onger
engaging in the illegal use of drugs, or has
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ot herwi se been rehabilitated successfully and
is no longer engaging in such use; [or]

“(2) is participating in a supervised
rehabilitation program and 1is no |onger
engagi ng i n such use . ”

However, the nere fact that an enployee has entered a
rehabilitation program does not automatically bring that enpl oyee
within the safe harbor’s protection. MDaniel, 877 F. Supp. at 327-
28. See also Shafer, 107 F.3d at 278; H R Conf. Rep. No. 101-596,
at 64 (“This provision does not permt persons to invoke the Acts
[sic] protection sinply by showing that they are participating in
a drug treatnent program”). |Instead, the House Report explains
that the safe harbor provision applies only to individuals who have
been drug-free for a significant period of tine. See id. (“On the
ot her hand, this provision recognizes that many people continue to
participate in drug treatnment prograns | ong after they have stopped
using drugs illegally, and that such persons should be protected
under the Act.”) (enphasis added).

Zenor argues that he should be protected by the safe harbor
provi si on because he “self-reported” his addiction and voluntarily
entered the rehabilitation program At least one court has
di stingui shed enployees who voluntarily seek help for their
addi ctions fromthose enpl oyees who are caught by enpl oyers using
drugs. See Ginmes v. U S Postal Serv., 872 F. Supp. 668, 675
(WD. M. 1994) (denying federal enployee’'s Rehabilitation Act

claimafter enployee was caught selling marijuana and noting that
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the Act “is designed to protect a drug addict who voluntarily
identifies his problem seeks assistance, and stops using ill egal
drugs.”).

However, other courts have rejected the proposition that a
“chem cally dependent person . . . who is currently engaging in
illegal drug use[] can escape termnation by enrolling hinmself in
a drug treatnent program before he is caught by the enployer.”
McDani el 877 F.Supp. at 326; Baustian v. Louisiana, 901 F. Supp.
274 (E.D. La. 1996) (holding that being drug free for seven weeks
did not satisfy statute’s safe harbor provision even though
plaintiff had enrolled in rehabilitation progran); Shafer, 107
F.3d at 278 (rejecting plaintiff’s argunent that she could not be
fired after being caught with drugs nerely because she enrolled in
rehabilitation program before termnation took effect). These
hol di ngs better align with Congress’ explicit statenent that a
plaintiff may not evade termnation nerely by entering into a
rehabilitation program wthout first show ng a significant period
of recovery. Thus, to the extent that Zenor’s claim of “self-
reporting” is genuine, it does not propel Zenor into the safe
harbor’s protection sinply because he had entered a rehabilitation
program before the adverse enpl oynent action was taken.

For simlar reasons, Colunbia was free to find that Zenor was
not a “qualified individual” even in the absence of the statutory

exclusion for illegal drug users. A qualifiedindividual under the
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ADA nmust be able to perform essential job requirenents. See 42
us.C § 12111. The ADA directs courts to consider enployers’
definitions of essential job requirenents. See 42 U S C 8§
12111(8). Col unbia reasonably may have felt that having a
phar maci st who had recently been treated for cocaine addiction
underm ned the integrity of its hospital pharmacy operation. See
McDaniel, 877 F.Supp. at 328 (finding it “not unreasonable or
beyond the reach of the ADA for the Defendant [addiction recovery
center] to find that it was essential to the performance of the
mar keting job not to have a recently rel apsed person hol di ng that
job.”). See also Copeland v. Phil adel phia Police Dept, 840 F.2d
1139, 1149 (3d Cir. 1988) (under Rehabilitation Act, illegal drug
user was not qualified for position of police officer because
accommodati on would be substantial nodification of job and cast
doubt on departnent’s integrity). C. Davis v. Gty of Dallas, 777
F.2d 205, 223-25 (5th Gr. 1985) (disqualification of police
officer applicants for prior recent or excessive nmarijuana use
supported by busi ness necessity despite racially disparate i npact).
Such concl usions do not violate the ADA.

Col unbia was also entitled to consider the relapse rate for
cocai ne addiction in determning that Zenor was not qualified to
work as a pharnacist. See Teahan, 951 F.2d at 520 (directing
courts to consider the |likelihood of rel apse i n considering whet her

a recovering addict was “otherwise qualified” for a particular
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position.) As noted, cocaine addiction has a very high rel apse
rate, and the risk of harmfroma potential rel apse was great. See
D Amco, 132 F.2d at 151 (holding plaintiff’s history of cocaine
addiction coupled with risks inherent in potential relapse
justified city’'s termnation of firefighter).’

Finally, this evidence should be viewed in |ight of what was
known to Col unbia on the date it fired Zenor. See Teahan, 951 F. 2d
at 521 (holding that inquiry into whether enployee is otherw se
qualifiedis “forward-1ooking”). Thus, the fact that Zenor has not
thereafter relapsed does not affect the reasonableness of
Col unbi a’ s deci sion on Septenber 20, 1995.

As an al ternate basis for our hol ding, we determ ne that Zenor
was not disabled within the neaning of the ADA. The ADA defi nes
disability, in relevant part, as “a physical or nental inpairnent

that substantially limts one or nore of the major life activities

of [an] individual.” 42 U S.C. § 12102(2)(A).® Alternatively, a
! Col unbia al so raises a serious question as to whether Zenor
could have retained his pharmacy |icense. Al l  pharnacists

practicing in Texas nust be |licensed by the Texas State Board of
Pharmacy (Board). At the tinme Zenor was fired, Colunbia reported
hi s cocai ne addiction to the Board. The Board apparently began an
i nvestigation, but, when Zenor subsequently failed to renew his
license, the investigation ceased. Clearly, one who is not
licensed cannot be considered “otherwise qualified” for the
position of pharnmaci st.

8 Major life activities include “functions such as caring for
onesel f, performng manual tasks, walking, seeing, hearing,
speaki ng, breathing, |earning, and working.” See Ham lton wv.

Sout hwestern Bel | Tel ephone Co., 136 F. 3d 1047, 50 (5th Gr. 1998),
citing 29 CF. R 8 1630.2(i).
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person may establish that she suffers froma disability if she has
either “a record of such an inpairnent,” 42 U S. C. § 12102(2)(B)
or “[is] regarded as having such an inpairnent,” 42 U S C 8§
12102(2)(C). Zenor argues that he was perceived as being a drug
addi ct and therefore established a disability under the ADA.  See
42 U.S. C. § 12102(2)(C) . Thus, Zenor’'s claimfalls under the third
“regarded as” or “perception” category.

Under this “regarded as” or “perception” prong, a person wll
be treated as having a “substantially limting inpairnent” if he
shows that he:

“(1) has an inpairnent which is not substantially

limting but which the enpl oyer perceives as constituting

a sSubstantially Ilimting inpairnent; (2) has an

i npai rment which is substantially limting only because

of the attitudes of others toward such an inpairnent; or

(3) has no inpairnment at all but is regarded by the

enpl oyer as having a substantially imting inpairnment.”

Deas v. River West, L.P., 152 F.3d 471, 475 (5th Cr.

1998), quoting Bridges v. Gty of Bossier, 92 F.3d 329,

332 (5th Cr. 1996).

Zenor’'s claimfalls under the third sub-prong of perception
cases: Zenor argues that he was not a current drug user, but was
regarded by Colunbia as a drug addict. Zenor thus attenpts to
establish a disability by citing testinony that Col unbia officials
regarded himas an addict.

However, Zenor’s burden under the ADA is not satisfied nerely
by showi ng that Colunbia regarded himas a drug addict: the fact

that a person is perceived to be a drug addi ct does not necessarily

mean that person is perceived to be disabled under the ADA.  See
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Equal Enpl oynent Qpportunity Commi ssion v. Exxon Corp., 973 F.
Supp. 612 (N.D. Tex. 1997) (holding that rehabilitated substance
abusers are not automatically disabled but still “nust prove they
suffer froma ‘disability’ as that termis defined in 42 U S.C. 8§
12102(2).”), citing Burch, 119 F.3d at 320-321; Daigle v. Liberty
Life Ins. Co., 70 F.3d 394, 395 (5th Gr. 1995). Zenor nust also
show that Colunbia regarded Zenor’'s addiction as substantially
limting one of Zenor’s major life activities. See 29 CF.R 8
1630.3 (noting that safe harbor provision “sinply provides that
certain individuals are not excluded from the definitions of
«disability’ and <«qualified individual wth a disability.

Consequently, such individuals are still required to establish that
they satisfy the requirenents of these definitions in order to be
protected by the ADA and this part.”).?® See also Deas v. River
West, L.P., 152 F. 3d 471 (5th Cr. 1998) (rejecting argunent that
enpl oyer regarded plaintiff as disabled nerely because enpl oyer
regarded plaintiff as suffering fromseizure di sorder); Bridges v.

Cty of Bossier, 92 F.3d 329, 336 n.11 (5th Gr. 1996)

(hemophi lia).
o The regul ation goes on to state, “An individual erroneously
regarded as using illegal drugs, for exanple, would have to show

that he or she was regarded as a drug addict in order to
denonstrate that he or she neets the definition of «isability’ as
defined in this part.” 29 CF.R 8§ 1630.3. W do not read this
statenent, however, to |lessen the individual’s burden of proving
that the addiction was perceived to be substantially limting in a
major life activity.
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In Burch v. Coca-Cola Co., 119 F.3d 305 (5th Gr. 1997), this
Court held that alcoholismis not a disability per se under the
ADA. The ADA requires an individualized inquiry to determ ne
whet her a particular plaintiff is disabled. See id. at 315 (“The
determ nation of whether an individual has a disability is not
necessarily based on the nane or diagnosis of the inpairnment the
person has, but rather on the effect of that inpairnent onthelife
of the individual.”), quoting 29 CF. R Pt. 1630, App. (internal
quotation marks omtted). Thus, even a plaintiff who suffers from
a condition such as al coholismor drug addi ction—er is perceived as

suffering fromsuch a condi ti on—Aust denonstrate that the condition

substantially I|imts, or 1is perceived by his enployer as
substantially limting, his ability to perform a mjor Ilife
function.

The al coholic plaintiff in Burch produced no evidence that his
al coholismaffected himin any way qualitatively different fromthe
ef fect of al cohol on an “overi ndul gi ng soci al drinker.” See Burch,
119 F. 23d at 316. The fact that Burch felt the inebriating effects
of al cohol nore frequently than a social drinker did not transform
his probleminto a permanent inpairnment. Furthernore, this Court
refused to hold that the nere fact that Burch had undergone
hospitalization for alcoholism necessarily gave rise to a
disability, or a record of disability. See id. at 317. Instead,

we required Burch to prove that his alcoholism substantially
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limted a major life activity, which Burch failed to do. See id.
at 318, n.10 (“Wierever Congress’'s synpathies lie, we find no
evidence in the legislative history or elsewhere of a
congressionally conferred exenption for al coholics fromthe rigors
of the schene set forth in the ADA "). But see Bryant v. Madigan,
84 F.3d 246, 248 (7th G r. 1996) (noting that “al coholismand ot her
forms of addiction are disabilities wthin the neaning of the
ADA’); Shafer, 107 F.3d at 277 (“The parties do not dispute that
drug addiction is a disability.”).

Zenor argues that Colunbia perceived him as substantially
limted in the major life activity of working. 1In this context,
“[t]he termsubstantially [imts neans significantly restricted in
the ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person having
conparabl e training, skills and abilities.” See Foreman v. Babcock
& Wl cox Co., 117 F.3d 800, 805 (5th Cir. 1997), quoting 29 C.F.R
8 1630.2(j)(3) (1996) (internal quotation marks omtted). The
inability to perform one specific job or a narrow range of jobs
does not constitute substantial limtation on one’'s ability to
work. 1d. See also Deas v. River West, L.P., 152 F. 3d 471 (1998);
Bridges, 92 F.3d at 335.

In Deas, a perception case such as this one, we held that a
seizure disorder was not a substantial Iimtation on the

plaintiff’s ability to work, despite the fact that it prevented her
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fromworking in her desired field. The enployer in Deas believed
that the plaintiff’s seizure disorder prohibited her from working
as an Addi ction Technician in a substance abuse clinic, a job which
required “uninterrupted awareness or vigilance.” Deas, 152 F. 3d
at 481. In her disability discrimnation suit, however, the
plaintiff presented no evidence that her enployer regarded her as
unable to perform any job other than the specific position of an
Addi ction Technician in a substance abuse clinic. Therefore, this
Court affirmed the | ower court’s summary judgnent for the enpl oyer
finding no evidence fromwhich a reasonable jury could infer that
t he enpl oyer regarded Deas as substantially limted in her ability
to work. Deas, 152 F.3d at 482.

Simlarly, in Bridges we held that henophilia was not a
disability under the ADA nerely because it prevented the plaintiff
frompursuing his chosen Iine of work as a firefighter. The Cty
refused to hire Bridges as a firefighter because it believed his
hermophilia would render hima risk to hinself and others were he to
cone into contact with the extrene trauma routinely encountered in
firefighting. 1d. at 329. W approved the district court’s grant
of judgnent for the Cty, finding that the Cty perceived Bridges
to be unable to performonly a narrow and limted class of jobs:
firefighting. Bridges asserted that the Cty also prevented him
from becom ng a muni ci pal Enmergency Medical Technician (EMI or a

muni ci pal paranmedic, since both municipal EMI™s and mnunicipa
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paranedi cs serve as back-up firefighters. Nonet hel ess, we held
that one who is prohibited from performing only the jobs of
firefighter or back-up firefighter-EMI (or paranedic) is not
disqualified fromholding a broad range of jobs. See id. at 334
(“A *broad range’ [of jobs] inplies nore than two job types.”)
(citing 29 CF.R Pt. 1630.2(j), App.). See also Talk v. Delta Ar
Lines, Inc., 165 F.3d 1021, 1025 (5th G r. 1999) (“evidence of
disqualification froma single position or a narrow range of | obs
W ll not support a finding that an individual is substantially
limted fromthe major life activity of working”).

Li kewi se, Zenor presented no evidence that Col unbia regarded
himas limted in his ability to work in a broad range of | obs.
Zenor does not argue that he was qualified for, or sought,
alternative enploynent positions at Colunbia other than as
phar maci st. Nor is there any evidence that Col unbia perceived
Zenor as unabl e to performany nunber of clerical, service-rel ated,
admnistrative, or even other nedical positions wthin the
hospi tal . As di scussed above, Colunbia nmaintained a policy of
returning some enpl oyees to work after they had undergone addi cti on
rehabilitation prograns. Clearly, therefore, Colunbia does not
view all persons with drug-related problens as substantially
limted in their ability to work. Here, however, Colunbia felt
that a recent cocai ne addict was unqualified for one specific job:

that of a pharnmacist. Colunbia was entitled to conclude that if a
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person is a pharnmaci st, cocaine addiction is not acceptable.

As Zenor presented no evidence from which a reasonable jury
could conclude that Colunbia perceived Zenor’'s addiction to
substantially inpair his ability to work in a broad range or cl ass
of jobs, Zenor failed to establish that he was regarded as
suffering froma disability wthin the neaning of the ADA. Nor
for the reasons di scussed above, could a reasonable jury find that
Zenor was an “otherwi se qualified individual” for the position of
a pharnmaci st. Therefore, the district court correctly granted
judgnent as a matter of |aw for Colunbia on Zenor’s ADA claim
1. Breach of Contract

The district court was al so correct in granting judgnent as a

matter of | aw agai nst Zenor’s breach of contract claim Zenor was

an at-will enployee, and could be fired at any tinme and for any
| awful  reason. Col unbia’ s “Drug-Free/ Al cohol -Free Workpl ace
Policy” (Policy) in no way altered Zenor’'s at-wll enploynment
st at us.

Col unbia distributed copies of the Policy to its enpl oyees,
i ncl udi ng Zenor, in 1993. The Policy prohibits the of f-duty use of
drugs or alcohol if, in the opinion of Colunbia managenent, that
use either inpairs the enployee’'s performance or affects the
conpany’s reputation or integrity. The policy states enpl oyees who
violate the policy nmay be termnated, or at the conpany’' s

discretion, nmay be required to conplete a rehabilitation program
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“as a condition of continued enploynent.” Zenor admts that he
violated the Policy by bringing Colunbia s inmage into disrepute.
However, Zenor argues that Col unbia was nonethel ess obligated to
return himto work after he conpleted the rehabilitation program
The ACCESS portion of the Policy states in part:
“[alny enployee found to be using drugs or
al cohol whose tests have been verified
positive, shall be referred to the Enpl oyees
Assi stance Program [ EAP]. The EAP provides
assi stance by:
tfj'Réturning the enployee back to the job
(subject to availability) after successful
conpletion of treatnent.”
Under the section of the Policy discussing drug-testing

procedures, and the sub-section entitled “disciplinary actions,”

the Policy states: “Enployees who test positive for drugs or
al cohol will automatically be referred to the Enpl oyee Assi stance
Program ACCESS, for counseling. Successful conpletion of a
rehabilitation program wl]l be a condition for continued
enpl oynent.” Finally, under its sectionentitled “Rehabilitation,”
the Policy states: “Return to work. Enployees who successfully
conplete rehabilitation will be returned to their sanme or simlar
position.”

Zenor was an at-will enployee. Colunbia s Enpl oyee Handbook,
which Zenor received in 1991 when he began his enploynent,
enphasi zed the at-wi || nature of Zenor’s enpl oynent and stated that
enpl oyees coul d be fired any time and for any reason not prohibited
by | aw. The handbook expressly disclainmed the creation of any
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contractual obligations.

Texas | aw i nposes a strong presunption in favor of at-wll
enpl oynent . See, e.g., Mntgonery County Hospital D strict v.
Brown, 965 S.W2d 501 (Tex. 1998) (absent an express agreenent to
the contrary, Texas | aw presunes an at-will rel ationshi p between an
enpl oyer and enpl oyee); Federal Express Corp. v. Dutschmann, 846
S.W2d 282 (Tex. 1993). Nonethel ess, Texas courts have recogni zed
t hat enpl oynent policies may, in limted circunstances, alter the
at-wi |l nature of the enpl oynent and create enforceabl e contractua
rights. See Vida v. El Paso Enpl oyees’ Federal Credit Union, 885
S.w2d 177 (Tex. App.--EI Paso 1994, no wit). To create
contractual rights, the policy nust specifically and expressly
limt the enployer’s ability to term nate the enpl oyee. See id. at
182. See also Figueroa v. West, 902 S.W2d 701, 704 (Tex. App.--
El Paso 1995, no wit). The policy nmust contain an explicit
contractual termaltering the at-will relationship, and nust alter
that relationship “in a neaningful and special way.” See id. at
705. Texas courts have been reluctant to inply contractual rights
fromnnon-explicit statenments or enploynent policies. See, e.qg.
Fi gueroa, 902 S.W2d at 704.

For exanple, Vida involved an enpl oyee who filed a grievance
according to the conpany’s internal grievance procedure. See Vida,
885 S.W2d at 179. After she was subsequently fired, Vida sued the

conpany for wongful discharge. The enployer had a witten policy
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stating that [n]o enployee shall be penalized for using its
grievance procedure.’”” 1d. at 181. The policy narrowy and
explicitly restricted the enployer’s right to term nate an enpl oyee
for using the grievance procedure. See id. (“Although the at-wll
doctrine still governed the relationship between plaintiff and
def endant in nost areas, the enployer made a specific pledge that
it would not term nate (or otherwi se retaliate agai nst) an enpl oyee
for asingle, particular reason.”). Therefore, the court construed
the policy as avalid alteration of the parties’ at-w |l enpl oynent
st at us.

Zenor argues that the Policy created an express agreenent
altering the at-will relationship between Zenor and Col unbia.
Zenor points to language in the Policy stating that enpl oyees who
successfully conplete the rehabilitation program may return to
wor K. Zenor argues that these statenents created enforceable
contract rights, prohibiting Colunbia from term nating enpl oyees
who successfully conplete rehabilitation.

However, on the very first page of the Policy, Colunbia
explicitly retains the discretion to decide whether to term nate
t he enployee or allow the enployee to return to work, by there
stating:

“Enpl oyees who violate any aspect of this policy are

subject to disciplinary action, up to and including

termnation of enploynent. They may be required, at the
conpany’s discretion, to participatein, and successfully

conpl ete a drug abuse treatnent or rehabilitation program
as a condition of continued enploynent.” (enphasis
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added) .

Thus, unlike the enployer in Vida, Colunbia nmade no prom se
t hat enpl oyees who di sclose their addictions will automatically be
returned to work. The decision is entirely left to Colunbia’s
di scretion. The Policy was wunilaterally set by Colunbia, and
obligated Colunbia to do very little. See Figueroa, 902 S.W2d at
705. The fact that the Policy may in general encourage or favor
rehabilitation of its enployees does not in itself obligate
Col unbi a. Conpare Vida, 885 S.W2d at 181 (finding an explicit
assurance of the enployer’s intent to limt its right to fire an
enpl oyee for a narrow and specific reason) with Montgonery County
Hospital District v. Brown, 965 S W2d 501, 502 (Tex. 1998)
(hol di ng that general assurances of job security, and even prom ses
that an enployee wll be fired only “for cause” or “for good
reason” wll not, without nore, create a contractual relationship).

Any promse to allow the enployee to return to work is
anbi guous and inferential at best. Texas courts will not find
contractual enploynent rights on such a basis. See, e.g., Vida,
885 S.W2d at 182; Figueroa, 902 S.W2d at 704.

Finally, Vida is distinguishable because the policy manual in
that case contained no disclainer of contractual rights, as does
Col unbi a’ s Enpl oyee Handbook. Texas courts have held that a
di scl ai mer such as that in Colunbia s Enpl oyee Handbook negates t he

exi stence of any inplied contractual rights. See Figueroa, 902
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S.W2d at 704.

“I'n nunerous cases, discharged enpl oyees have attenpted

to recover for breach of contract by alleging that their

enpl oyers’ per sonnel manual s contai ned enforceable

prom ses altering the at-will relationship. [citations]

Texas courts have generally rejected this theory,

particularly where a specific disclainer in the enpl oyee

handbook warns the enpl oyee that the manual is intended

to provide gqguidelines only and does not create

contractual rights.” | d.

The di scl ai mer supports the presunption that Col unbia did not
intend for its policies to create contractual rights.1 Thi s
presunption has not been overcone by the anbiguous and
contradictory Policy statenents cited by Zenor.

We al so note that Colunbia did not require Zenor to conplete
the rehabilitation program as a condition of his continued
enpl oynent. Zenor had al ready entered the detoxification unit and
in fact had not contacted Colunbia for eight days at the tinme of
hi s August 23 conversation with Mendoza. Although Zenor contacted

Mendoza to ask whether his job would be secure if he entered

Landmar k, Zenor testified that his decision to enter Landmark had

10 The fact that the disclainer is located in a different
docunent from the Policy does not alter this concl usion. The
disclainer did not limt itself to the words contained in the

Enpl oyee Handbook, and t he Handbook acknow edges that it is not a
conpl ete statenent of conpany policy. Qher statenents of conpany
policy are incorporated into the Handbook, and subject to the
Handbook’ s di scl ai ner. Moreover, the Policy itself incorporates
t he Handbook through the inclusion of an “Infornmed Consent for
Drug/ Controll ed Substance/ Al cohol Testi ng” form which al
enpl oyees, including Zenor, were required to sign. The form
i ncor porates the Handbook by requiring enployees to certify that
t hey had read and under st ood, anong ot her docunents, the Policy and
t he enpl oyee Handbook.
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al ready been nade at that tinme, and he woul d have entered Landnmark
and conpleted the programthere even if Mendoza had told him on
August 23 that he was term nated. Moreover, Zenor did not contact
ACCESS director Joe Provenci o about his addiction, and never in
fact participated in the ACCESS program despite Qintera' s
recommendation that he do so. The Policy, however, does not speak
t o substance abuse recovery prograns generally, but only addresses
Col unbi a’ s ACCESS program

I11. Prom ssory Estoppel

The district court allowed Zenor’s prom ssory estoppel claim
to go to the jury, and the jury returned a substantial award for
Zenor. Afterwards, the court granted Col unbia’ s renewed notion for
judgnent as a matter of |aw, hol ding that Colunbia made no prom se
upon whi ch Zenor could reasonably rely.

Texas courts apply the Restatenent definition of prom ssory
estoppel. See, e.qg., Trammel Crow Co. No. 60 v. WIlliamJefferson
Har ki nson and Jeff Harkinson Investnments, Inc., 944 S . W2d 631
(Tex. 1997); “Moore” Burger, Inc. v. Phillips Petroleum Co., 492
S.W2d 934, 937 (Tex. 1972). “A prom se which the prom sor should
reasonabl y expect to i nduce action or forbearance of a definite and
substantial character on the part of the promsee [or a third
party] and whi ch does i nduce such action or forbearance is binding
if injustice can be avoided only by enforcenent of the promse.”

ld., quoting Restatenment (Second) of Contracts, 8§ 90. Thus,
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prom ssory estoppel has four elenents under Texas law. “(1) a
prom se, (2) foreseeability of reliance thereon by the prom sor
and (3) substantial reliance by the promsee to his detrinent

[and (4)] a definite finding that injustice can be avoi ded only
by the enforcenent of the promse.” Oardy Manufacturing Co. V.
Mari ne Mdl and Business Loans, Inc., 88 F.3d 347, 360 (5th Gr.
1996) (internal citations and quotation nmarks omtted). !

Contrary to Zenor’s assertions, the Policy does not prom se to
conti nue an enpl oyee’ s enpl oynent after the enployee self-reports
a drug addiction. Instead, as discussed above, the Policy states
Colunbia’s option of termnating that enployee or allowing the

enpl oyee to return to work upon conpletion of a rehabilitation

1 Zenor argues that Texas |aw does not inpose the fourth
requi renment of a finding that justice requires enforcenent of the
prom se. Sone Texas courts have listed only the first three

el ements of prom ssory estoppel, see Central Texas M crographics v.
Leal, 908 S.W2d 292 (Tex. App.--San Antonio, 1995, no wit) (“The
el ements of prom ssory estoppel are: (1) a promse, (2)
foreseeabliity of reliance on the prom se by the prom sor, and (3)
substantial detrinental reliance by the prom see.”), citing English
v. Fischer, 600 S.W2d 521, 524 (Tex. 1983). However, even cases
listing only these three elenents of prom ssory estoppel have
recogni zed that estoppel applies to prevent injustice. See, e.g.,
Si pco Services Marine, Inc. v. Watt Field Service Co., 857 S.W2d
602, 605 (Tex. App.--Houston (1st Dist.), 1993, wit ref’d n.r.e.)
(“The promse will be enforced if necessary to avoid injustice”);
Donal dson v. Lake Vista Community | nprovenent Assoc., 718 S. W 2d
815, 817 (Tex. App.--Corpus Christi, 1986, wit ref’d n.r.e.)
(“Estoppel is a doctrine to prevent injustice.”). Finally, the
Texas Suprene Court in 1997 reiterated its adherence to the
Restatenment (Second) definition of prom ssory estoppel, which
states that a promse will be binding “if injustice can be avoi ded
only by enforcenent of the promse.” See Trammel Crow Co. No. 60
v. WIlliam Jefferson Harkinson and Jeff Harkinson I|nvestnents,
Inc., 944 S.W2d 631 (Tex. 1997) (citations omtted).
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program Wiile the Policy may encourage enployees to seek
assi stance, it does not proscribe Colunbia s |egal options once
t hat happens.

Further, it is questionable whether Texas |law allows at-w ||
enpl oynent to formthe basis of a prom ssory estoppel claim In
Roberts v. Geosource Drilling Services, Inc., 757 S.W2d 48 (Tex.
App. - -Houston (1st Dist.) 1988, no wit), an enployee quit his job
and prepared to nove overseas in reliance on an enpl oyer’s proni se
of overseas enploynent. The enployer later repudiated the

agreenent. The Houston 1st District Court of Appeals held that the

enpl oyee’s at-will status did not prevent his recovery under a
prom ssory estoppel theory. “I't is no answer that the parties
witten contract was for an enploynent-at-will, where the enpl oyer

foreseeably and intentionally induces the prospective enpl oyee to
materially change his position to his expense and detrinent, and
then repudiates its obligations before the witten contract begins
to operate.” See id. at 50.

However, Roberts has not been universally accepted in Texas
appellate courts. The Houston 14th District Court of Appeals
di sagreed with Roberts in Collins v. Alied Pharnmacy Managenent,
Inc., 871 S.W2d 929 (Tex. App.--Houston (14th Dist.) 1994, no
wit). Collins held that a promse to provide future at-wll
enpl oynent cannot form the basis of a prom ssory estoppel claim

The Col lins court reasoned that an at-will relationship creates no

37



assurances about future enpl oynent, because the enpl oyee could be
fired at any tine. Any prom se of enploynment is illusory, and
reliance on such a promse is therefore unjustified. See Collins,
871 S.W2d at 937 (“Appellants relied upon an enpl oynent agreenent
for no specific length of tine and with no clear limt on the
enpl oyer’ s freedomof action; accordingly, any prom se was il lusory
and reliance on it was based wupon appellant’s subjective
expectations and was unjustified.”). Therefore, the at-wll
enpl oynent relationship could not formthe basis of a prom ssory
estoppel claimas a matter of law. See id. Collins explicitly
rejected Roberts, stating:

“I'n our opinion, Roberts was wongly decided; no Texas

cases have cited it and we decline to followit. Rather,

we believe Roberts abrogates the enploynent at wll

doctrine in all cases where the enployee nust quit an

existing job to find a newoffer of enploynent. Also, we

find it would be illogical to hold that an enpl oyee has

no renedy if he is fired one week after commenci ng work,

but may recover damages if the enpl oyer refuses to all ow

himto commence work at all. 1d. (citation omtted).
See also Patterson v. Leal, 942 S . W2d 692 (Tex. App.--Corpus
Christi, 1997, wit denied) (recognizing disagreenent between
Coll'ins and Roberts).

We do not, however, undertake to resolve the conflict between
Collins and Roberts. Under the undi sputed evidence here, Zenor’s
reliance on the Policy was unreasonable as a matter of law.  The

Policy did not Iimt Colunbia s discretion to term nate Zenor

Zenor has pointed to no place in the policy which contai ned any
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exception for violators who “self-report” their transgressions.
Zenor alleges that Mendoza encouraged Col unbia enpl oyees to take
advant age of the EAP and seek help for their problens. However,
these statenents do not specifically or neaningfully alter
Colunbia s discretion to termnate Policy violators. See Brown,
965 S. W2d 501.

In any event, justice does not require the enforcenent of any
such “promse.” In essence, Zenor’s claimis only that Colunbia’'s
prom se of continued enploynent induced him to disclose his
addiction to his supervisors.!? However, Zenor had conceal ed his
cocai ne addiction from Colunbia for two years, and revealed his
addiction only at a tinme when he felt that his drug use threatened
serious and i mredi ate nedi cal consequences. Zenor’s argunment that
he could have otherwi se fabricated a reason for his inability to
report to work does not persuade us that justice requires that
Zenor should be insulated fromterm nation for his cocai ne use and
addi cti on.

As the district court correctly observed,

“I'n the case at hand, Zenor essentially clains that, if

Col unbia did not honor its alleged promses in the drug

policy, Zenor would have continued to conceal his drug

use from Col unbia and would not have self-reported to

rehabilitation. To be sure, the Court cannot in good

conscience enforce a ‘promse’ which would in effect

shift the blanme of an enployee’'s continued drug
dependency on the enployer rat her than where

12 Zenor does not in any way conplain of his drug rehabilitation
program as such. See note 13 infra.
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responsibility for the dangerous habit rightfully lies:
on the enployee with the drug addiction.”

We agree, and refuse to require a hospital to indefinitely
continue its enploynent of a cocai ne-addi cted pharnaci st.

Finally, Zenor has produced no sufficient evidence that he
suffered any damages | egally avail abl e under a prom ssory estoppel
theory of recovery. Under Texas law, only reliance damages are
recoverable for a prom ssory estoppel claim See Central Texas
M crographics v. Leal, 908 S. W2d 292, 297 (Tex. App.--San Antonio
1995, nowit). The jury awarded Zenor damages for nental angui sh,
past | ost earni ngs and/ or benefits, and future | ost earni ngs and/ or
benefits. These awards represent conpensatory and expectancy
i nterests; none can be categorized as reliance danages. !

Rel i ance danages seek to put the injured party in the position
he woul d have been in had he not relied on the promse. See Fretz
Construction Co. v. Southern National Bank of Houston, 626 S. W 2d
478 (Tex. 1982). See also Restatenent (Second) of Contracts § 349
(“As an alternative to the nmeasure of damages stated in 8§ 347, the

injured party has a right to danages based on his reliance

13 Zenor does not claim he was in any way harned by the drug
rehabilitation program he underwent—+ndeed, he asserts he
benefitted fromit and he testified that on August 23, when he
spoke to Mendoza (and Colunbia then learned for the first tine
si nce August 15 where he was), he would have entered Landmark, as
he did the next day, and conpleted its program regardl ess of
whet her he had then been told he could not return to Col unbia. Nor
does Zenor seek to recover any of the expenses of his drug
rehabilitation program (or his detoxification).
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i nterest, including expenditures nmade in preparation for
performance or in performance, less any loss that the party in
breach can prove with reasonable certainty the injured party would
have suffered had the contract been perfornmed.”). Zenor has not
proven any actual reliance danmages or out-of-pocket expenses. Cf
Leal, 908 S. W2d at 299 (all owi ng recovery after enpl oyee took | ow
salaried position in reliance on prom se of bonus).

Ment al angui sh danmages are conpensatory in nature, and do not
represent an injured party’'s reliance on a prom se. Ther ef or e,
they are not recoverabl e under prom ssory estoppel. Cf. Deli v.
University of Mnnesota, 578 NW2d 779 (Mnn. C. App. 1998)
(denying enotional distress damages under prom ssory estoppel
theory). Texas |lawgenerally does not allow nental angui sh damages
for breach of contract. See, e.g., Lathamv. Costello, 972 S. W 2d
66, 70 (Tex. 1998). This principle extends to prom ssory estoppel
clains since prom ssory estoppel clains are contractual in nature.
See Comment d to Restatenent (Second) Contracts, 8 90. Finally,
Zenor’ s nental angui sh was not a direct result of Zenor’s reliance
on the Policy, but was instead caused by losing his job. See
Federal Land Bank Assoc. v. Sloane, 825 S.W2d 439 (Tex. 1991)
(denying nmental anguish danages for action based on fraudul ent
m srepresentati on, where parties’ nental anguish was not based on
the m srepresentation but instead on their failure to obtain the

benefit of the bargain).
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Nei t her can future | ost earnings and/ or insurance benefits be
classified as reliance danmages. Future earnings represent
expect ancy damages. Expect ancy damages, which seek to give the
injured-party the benefit of the bargain which should have been
performed, are not recoverabl e under prom ssory estoppel.

Furthernore, Zenor had no right to continued enploynent with
Col unbia. Had Zenor not relied on the alleged prom se, he woul d
still be an at-wll enployee at Colunbia. He could have been
termnated at any tine and for any | awful reason. Therefore, Zenor
coul d not have proven that he was entitled to any future earnings
because he had no guarantee of future enploynent. See Jarboe v.
Landmar k Communi ty Newspaper of |Indiana, 644 N E. 2d 118, 122 (I nd.
1994) (“In future wages, the enployee has only an expectation of
i ncone, the recovery of which prom ssory estoppel wll not support
in an at-will enploynent setting.”), citing D & G Stout, Inc. v.
Bacardi Inports, 923 F.2d 566, 569 (7th GCr. 1991).

Nor can Zenor recover damages for past |ost earnings and/or
i nsurance benefits lost to date of trial under a promssory
est oppel theory. Such an award necessarily presunes a term of
enpl oynent during which tinme Colunbia was prohibited from firing
Zenor. Contra Wlder v. Cody Country Chanber of Commerce, 933 P. 2d
1098 (Wo. 1997) (allowi ng recovery where enpl oyer prom sed not to
fire enployee before certain date). To allow this neasure of

damages would directly contravene Texas’ strong policy of
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supporting at-will enploynent relationships. Furthernore, for
reasons already discussed in this opinion, Zenor could not have
reasonably believed that his enpl oynent was secure for any given

any period of tine.

The district court did not err in granting Colunbia s renewed
motion for judgnent as a matter of law on Zenor’s prom ssory
estoppel claim

Concl usi on

For the reasons stated, Zenor has shown no error in the
district court’s grant of judgnent as a matter of law in favor of
Col unbi a on his ADA, contract, and prom ssory estoppel clains. The
district court’s judgnent dism ssing Zenor’s suit is accordingly in

all things
AFFI RVED.
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