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UNI TED STATES OF AMERI CA,
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JEFFREY MATTHEWS, M CHAEL COCK
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Bef ore JONES, DUHE, BARKSDALE, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

A jury convicted Jeffrey Matthews (“Matthews”) and M chael
Cook (*“Cook”) of carjacking pursuant to 18 U S C A 8§ 2119 (West
Supp. 1999), conspiracy to commt carjacking pursuant to 18
US CA 8 371 (West Supp. 1999), and using or carrying a firearm
during a carjacking pursuant to 18 U S . C A 8 924(c) (West Supp
1999). The Defendants nake the follow ng six argunents on appeal :
(1) their antagonistic defenses and the introduction of the
redacted statenent of the other required a severance; (2) 18
US CA § 2119(2) is an elenent of carjacking rather than a

sentence enhancenent statute; (3) 18 U S.C A 8 521 is a separate



offense rather than a sentence enhancenent statute; (4) the
testinony of F.B. 1. Agent Walter Henry during the sentencing phase
was i nadm ssi ble hearsay; (5) the testinony of a gang expert was
not based on reliabl e nethodol ogy in violation of Daubert; and (6)
t he governnent presented insufficient evidence of gang activity to
support Matthews’ sentence enhancenent under 8 521. W vacate in
part, remand in part for re-sentencing and affirmthe Defendants’
convi ctions.
BACKGROUND

On March 2, 1995, Matt hews, Cook, and two others foll owed
Terrie Dittman (“Dittman”) driving honme in her new van. After she
pul l ed into her driveway, Matthews pointed a gun at Dittman t hr ough
the driver’'s side w ndow and demanded her car. Wien Dittnman
attenpted to fl ee by backing out of the driveway, Matthews shot the
gun into her car five tinmes hitting her several tinmes and woundi ng
her. Upon hearing the shots, Cook drove away | eaving Matthews at
t he scene. Matt hews stole another car from the nei ghborhood to
escape.

Later that evening, the group reunited at the apartnent of Pam
Douglas and Teana WIIians. Douglas and WIllians testified
Mat t hews bragged to the others that he shot a wonan in an attenpt
to steal her van. The police apprehended Cook the next day while
he and Matthews were driving the car Mitthews had stolen the

previous night. The police recovered the gun used in the shooting.



Utimately, the police apprehended Matthews as well.

The Defendants were tried jointly. Each Defendant accused t he
ot her of shooting D ttnman. Matt hews cl ained he was innocently
driving the car when the shooting occurred, while Cook clainmed he
i nnocently sat in the back seat when the shooting occurred. Neither
Defendant testified at trial. The governnent offered the
Defendants’ redacted post-arrest witten statenents containing
t hese accusations at trial. In Matthews' statenent, all references
to Cook were stricken, and in Cook’s statenent, all references to
Matt hews were stricken as well. The officers who took their
statenents read themaloud at trial substituting the word “bl ank”
for any stricken nanme or pronoun. Each Defendant’s | awer elicited
the stricken nanme of the non-speaking Defendant when cross
exam ning the officer reading the statenent. The Defendants noved
unsuccessfully for severance and for a mstrial.

A jury convicted both of carjacking pursuant to 18 U S.C. A 8
2119 (West Supp. 1999), pursuant to conspiracy to commt carj acking
18 US.CA 8§ 371 (West Supp. 1999), and using or carrying a
firearmduring a carjacking pursuant to 18 U . S.C. A 8§ 924(c) (West
Supp. 1999). The district court enhanced Matthews’ carjacking
sentence pursuant to 18 U S C A 8§ 2119(2) (West Supp. 1999)
because he inflicted serious bodily injury upon Dittman, and
enhanced his conspiracy to commt carjacking sentence under the
crimnal street gangs statute, 18 U . S.C. A 8§ 521 (West Supp. 1999).

The Def endants appeal.



DI SCUSSI ON
Sever ance
Appel l ants argue the district court abused its discretion in
denying their notions for severance. They contend the adm ssi on of
the other’s statenent violated their Sixth Anmendnent right to

confront w tnesses. See Gay v. Maryland, 118 S. C. 1151, 1155

(1998); Bruton v. United States, 391 U S. 123, 126 (1968). Cook

al so contends their antagonistic defenses required a severance.
The governnent counters that the district court did not abuse its
di scretion because it was guided by the law in effect at the tine
of trial, and Gray was not decided until after the Defendants were
tried. Alternatively, the governnent argues any error in denying
a severance was harmless or invited error. Finally, the governnent
contends that a severance is not automatically required when co-
def endants present antagonistic defenses, and that, on closer
exam nation, the Defendants’ defenses are not nutual ly excl usive.

District court nmay grant a severance “[i]f it appears that a
def endant or the governnent is prejudiced by a joinder of offenses
or of defendants in an indictnent or information or by such joi nder
for trial together.” Fed. R Cim P. 14. W reviewthe denial of

severance for an abuse of discretion. See United States v. Pofahl,

990 F. 2d 1456, 1483 (5th Gr. 1993). To prevail, "a defendant nust
show that he suffered specific and conpelling prejudi ce against

whi ch the district court could not provide adequat e protection, and



that this prejudice resulted in an unfair trial." United States v.

Mtchell, 31 F.3d 271, 276 (5th Gr. 1994). However, we nust al so
bal ance the possibility of prejudice against the interest of

judicial econony. See United States v. Posada-Ri os, 158 F.3d 832,

863 (5th Cir. 1998).
A.  Antagonistic Defenses

Because each Defendant’ s defense strategy was to i nplicate the
ot her, Cook argues he was prejudiced by Mtthews’ attorney’s
efforts to convict Cook in defending Matthews. Cook contends he
was “facing an extra prosecutor” in Mitthews' attorney which

resulted in severe prejudice requiring a severance. United States

v. Romanello, 726 F.2d 173, 179 (5th G r. 1984). Considering the

i nterest of judicial econony, Cook al so argues that trying only two
def endant s separately woul d not have been very tinme consum ng. See

Schaffer v. United States, 221 F.2d 17, 19 (5th Gr. 1955).

Severance is not automatically required when co-defendants

present nutually antagonistic defenses. See United States v.

Zafiro, 506 U S. 534, 538-39 (1993) (holding Rule 14 does not
requi re severance even if prejudice is shown | eaving the tailoring
of relief granted to the district court's discretion); United

States v. Mann, 161 F.3d 840, 863 (5th Cr. 1998). The governnent

argues the district court’s limting instructions were sufficient
to cure any prejudi ce caused by the Defendants’ nutual accusations.
The governnent al so asserts the Defendants’ defenses are not truly
mutual |y exclusive and that, assum ng their accusations are true,
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t he Def endants woul d still have been subject to crimnal liability
as aiders or abetters.

Assum ng wi thout deciding that the Defendants’ defenses were
mutual ly antagonistic, the court’s limting instructions were
sufficient to cure any prejudice. See Mnn, 161 F.3d at 863
(holding where defendants pr esent antagoni stic defenses,
instructions to consider the evidence as to each defendant
separately and individually, and not to consider coments nade by
counsel as substantive evi dence, cure any prejudi ce caused when co-

def endants accuse each other of the crine) (quoting United States

v. Stouffer, 986 F.2d 916, 924 (5th Cr. 1993)); United States v.

Castillo, 77 F.3d 1480, 1491 (5th Gir. 1993) (stating
determ nations concerning risk of prejudice resulting from
ant agoni stic defenses nust be | eft to discretion of district court
to give weight to rule that persons indicted together be tried
together in conspiracy cases). The district court instructed the
jury:

A separate crinme is charged agai nst one or nore of the

defendants i n each count of the indictnent. Each count,

and the evidence pertaining to it, should be considered

separately. Al so, the case of each defendant shoul d be

consi dered separately and individually. The fact that

you may find one or nore of the accused guilty or not
guilty of any crinme charged should not control vyour

verdict as to any other crine or defendant. You nust
gi ve separate consideration to the evidence as to each
def endant .

O course, any such statenent [clainmed to have been nade
by a defendant outside of the court] should not be
consi dered i n any way what soever as evi dence with respect
to any ot her defendant ontrial. Wth respect to answers
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to questions posed by counsel for Defendants, you are to
disregard the nention in any out-of-court statenent
all egedly nmade by one defendant in the nanme of another
defendant in this case.
Because “mutual | y ant agoni sti c def enses are not prejudicial pre se”
and “Rul e 14 | eaves the determ nation of risk of prejudice and any
remedy that may be necessary to the discretion of the district
courts”, we hold the district court did not abuse its discretionin
denyi ng Matthews a severance. Zafiro, 506 U S. at 541.
B. Redacted Statenents
Each Def endant argues the i ntroduction of the other’s redacted

statenent prejudiced himseverely therefore requiring a severance.

They rely on Bruton v. United States, 391 U S. 123 (1968) (holding

that the confession of a non-testifying co-defendant is adm ssible
only against hinself and only if it does not inplicate the other

defendant) and Gay v. Miryland, 118 S. C. 1151, 1155 (1998)

(hol ding that a redaction that replaces a defendant’s nane with an
obvi ous indication of deletion, such as a bl ank space, still falls
within Bruton’s protective rule), arguing that the introduction of
their statenents violated their Sixth Amendnent right to confront
W t nesses.

The governnment responds that the district court did not abuse
its discretion in allowng the redacted statenents, because it is
guided by the law in force at the tine the Defendants were tried.
Additionally, the governnent argues even if the district court
erred, it was either harmess or invited error.
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New constitutional rules of |aw always apply retroactively to

crimnal cases pending on direct review. See Brecht v. Abrhanson,

507 U.S. 619, 634 (1993) (citing Giffith v. Kentucky, 479 U S.

314, 320-328(1987)). The governnent cites cases that clearly do
not support its position. Gay represents an extension in the | aw
from Bruton, requiring that the trial court either grant a
severance or exclude the redacted statenents fromevidence. Gay,
118 S. C. 1151, 1155.1 Because the introduction of the
Def endants’ redacted statenents are now error under Gay, the
remai ni ng i ssues are whether this error was invited or harm ess.
The governnent argues the district court’s error was invited
because both of the Defendants’ attorneys elicited testinmony from
the officers reading the statenents identifying the non-testifying

co-defendant. See United States v. Revyes-Al varado, 963 F. 2d 1184,

1187 (9th Cir. 1992) (“a defendant who elicits a statenent that may
be violative of Bruton may not later claim error based on the

adm ssion of that statenent.”); United States v. Rayner, 876 F.2d

383, 388 (5th Gr. 1989) (“when injection of inadm ssible evidence

is attributable to the actions of the defense, the defense cannot

Al t hough we recently held, post-Gray, that a redacted statenent
does not violate Bruton if certain precautionary neasures are
taken, that holding is inapposite because in the instant case the
statenment did not neet those criteria. See United States v. Vejar-
Uias, 165 F.3d 337, 340 (5th Gr. 1999) (holding there is no
Bruton violation where the defendant’s nane is replaced with a
neutral pronoun, the identification of the defendant is obvious
only by reference to evidence other than the redacted statenent,
and the court gives limting instructions).
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| ater object to such ‘invited error’.”) However, the doctrine of
invited error does not resolve this issue. The error was not that
officers’ testinony revealed the identity of the non-speaking
Def endant in the redacted statenents, but that the statenents were
introduced at all, thus violating G ay.

The governnent also contends that the introduction of the
redacted statenents was harmless error because there was
overwhel m ng evidence of the Defendants’ gqguilt excluding the

redact ed statenents. See United States v. Vejar-Urias, 165 F. 3d

337, 340 (5th Cr. 1999) (“a Bruton error may be considered
har m ess when, di sregardi ng t he co-defendant's confession, thereis
ot herwi se anpl e evi dence agai nst a defendant.")

The record reveals the followng evidence in support of
Matt hews’ conviction: (1) N cholson?, WIllianms, and Douglas
testified that Matthews bragged about shooting Dttrman and
attenpting to steal her van; (2) N cholson testified that Matthews
rode in the front seat of the Chevette while they foll owed the van,
and that WMatthews took Cook’s gun and exited the vehicle; (3)
WIllians and Douglas testified that Matthews said he escaped from
the scene by stealing a red car; (4) Douglas testified that
Matt hews told her he would not be caught for the shooting because
Cook was arrested with the gun Matthews used; and (5) Matthews told

police he was involved in a carjacking, and told WIIlians several

2Ni chol son also rode in the Chevette during the carjacking.
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weeks before the incident that he was interested in getting a van.
The record reveals the follow ng evidence in support of Cook’s
conviction: (1) N cholson testified that Cook drove the Chevette
follow ng the van, gave Matthews the gun he used to shoot Dittnman,
and tried to locate and aid Matthews after the shooting; (2)
Douglas and Wllianms testified that Cook carried the Chevette keys
that night and asked where Matthews was; (3) the police recovered
the gun fromthe shooti ng when they apprehended Cook; (4) Cook told
police that he owned the gun used in the shooting; and (5) Cook
defied two court orders requiring him to be photographed and
measured. Because this evidence is nore than sufficient to render
the district court’s error harnless, the Defendants’ argunents
fail.
1. Sentencing

The district court enhanced Matthews’ sentence for carjacking
pursuant to 18 U.S.C. A 8§ 2119(2) (West 1999) because he inflicted
serious bodily injury upon his victim The district court also
enhanced his conspiracy conviction pursuant to 18 U S.C A § 521
(West 1999) because of his involvenent with and pronotion of
crimnal street gangs. Matthews argues that § 2119(2)’s “serious
bodily injury” requirenent is an elenent of the offense of
carjacking and that 8 521 is a separate offense rather than a
sent ence enhancenent statute. He asserts the governnent’s failure
to allege and prove these elenents beyond a reasonable doubt
violated his Fifth Anmendnent Due Process rights and his Sixth
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Amendnment right to trial by jury and to receive notice of the
nature of the charges against him He al so argues the district
court erred in finding the evidence sufficient to support his
sent ence enhancenent for gang invol venent pursuant to 8§ 521.
A, Section 2119(2)
Section 2119(2)provi des
[wW] hoever, with the intent to cause death or serious
bodily harmtakes a notor vehicle . . . fromthe person
or presence of another by force and violence or by
intimdation, or attenpts to do so shall . . . (2) if
serious bodily injury . . . results, be fined under this
title or inprisoned not nore than 25 years.
18 U.S.C. A 8§ 2119(2) (West Supp. 1999).% This section allows an
i ncreased penalty for an of fender who, in the course of carjacking,
causes serious bodily injury. The district court construed 8§
2119(2) as a sentence enhancing provision rather than an el enent of
the crime, allowi ng the governnent to prove serious bodily injury
only by a preponderance of the evidence rather than beyond a
reasonabl e doubt. Additionally, this subsection was not i ncluded
in Matthews’ indictnent or the jury charges.

The Suprenme Court has resolved this issue since Matthews was

tried and the parties submtted their briefs. In Jones v. United

States, 119 S. CO. 1215, 1228 (1999), the Court construed 8§
2119(1), (2) & (3) “as establishing three separate offenses by the

specification of distinct elenents, each of which nust be charged

3Section 2119(1) inposes only a 15 year maxi mum for carj acking
W t hout serious bodily injury.

11



by indictnment, proven beyond a reasonabl e doubt, and submtted to
ajury for its verdict.” Because the serious bodily injury aspect
of 8 2119(2) was not included in the indictnment or presented to the
jury, we vacate Matthews’ sentence for carjacking and remand to t he
district court for re-sentencing consistent with Jones and the
| ower maxi mum i nprisonnent of 8§ 2119(1).
B. Section 521

Section 521(b) provides that “[t]he sentence of a person
convicted of an offense described in subsection (c) shall be
increased by up to 10 years if the offense is commtted under the
circunstances described in subsection (d).” 18 US.CA 8
521(b) (West Supp. 1999). Section 521 allows a district court to
enhance the sentence of a defendant who:

(1) participatesinacrimnal street gang with know edge

that its nmenbers engage in or have engaged in a

continuing series of offenses described in subsection

(c); (2) intends to pronote or further the felonious

activities of the crimnal street gang or nmaintain or

increase his or her position in the gang; and (3) has

been convicted withinthe last 5 years [of acrinme within

several categories listed in the statute.]
ld. 8 521(d). The district court construed 8 521 as a sentence
enhancing statute rather than a separate offense enhancing

Matt hews’ sentence for conspiracy by two years. W review the

district court’s interpretation of a statute de novo. See United

States v. Hebert, 131 F.3d 514, 525 (5th Cr. 1997), cert. denied

118 S. C. 1271 (1998).

1. Separate O fense or Sentence Enhancenent?
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Mat t hews argues that 8 521 is a separate of fense that nust be
charged by indictnent, proven beyond a reasonable doubt, and
submtted to a jury for its verdict as required by the Fifth and
Si xth Anmendnents. He offers no support for his construction of the
statute. The governnent contends that 8 521's text and structure,
| egislative history, and interpretation by the Sentencing
Comm ssion establish that it is a sentence enhancenent statute and
not a separate offense.

In determning whether a statute is a separate offense or

merely a sentencing factor, “we look to the statute's |anguage,
structure, subject matter, context, and history--factors that
typically help courts determ ne a statute's objectives and thereby

illumnate its text.” Alnmendarez-Torres v. United States, 118 S.

Ct. 1219, 1223 (1998). The governnent argues the text of § 521
denonstrates it is a sentence enhancenent because § 521 does not
contain any substantive crinmes and explicitly refers to the crines
a person must be convicted of to suffer a penalty enhancenent under
this section. The governnent also asserts that 8 521's headi ng,
“Penalty”, denotes it as a penalty enhancing statute rather than a
separate substantive crine.

The governnent argues that 8 521's |egislative history and
treatnment by the Sentencing Conm ssion renpves any doubt on the
i ssue. A House Conference Report described |egislation proposing
8§ 521 as “an anendnent to provide increased penalties for Federal
gang crimes.” H R Conf. Rep. No. 103-711, 103d Cong., 2d Sess.
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394 (1994). Legislators drafting the Violent and Repeat Juvenile
O fender Act of 1997 and attenpting to anend 8 521 by changing it
into a separate offense recogni zed that the current version of 8§
521 is nerely a penalty enhancenent statute.
Currently, 18 U. S.C. 521 provides an additional sentence
of up to 10 years for a gang nenber who [viol ates § 521].
Section 203 [of the bill] anmends this section to address
what the Commttee believes is the evolving, broader
nature of gang crine. In place of the sentence
enhancenment in current law, section 203 creates a
separate crimnal offense for the serial comm ssion of
various predicate gang cri nes.
S. Rep. No. 105-108, 105th Cong., 1st Sess. 82 (1997).
Additionally, the Sentencing Comm ssion’s classification of § 521
as a sentence enhancenent provision rather than a crimnal offense
supports the governnent’s position. W are persuaded by the
overwhel m ng evi dence of Congress’ intent regarding 8 521. For the
above reasons, we hold that 8 521 i s a sentence enhancenent statute
rather than a separate offense.
2. Sufficiency
Mat t hews argues that the district court erred in finding his
conduct furthered crimnal gang activity and nmaintained his
position within the gang supporting its two year enhancenent

pursuant to 8 521. W review the factual findings of a district

court regarding sentencing for clear error. See United States v.

Cardenas- Al varez, 987 F.2d 1129, 1133 (5th GCr. 1993).

Mat t hews contends this was a crinme of opportunity rather than

a crinme contenplated by 8§ 521. He relies solely on Nicholson’s
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testinony that there was no agreenent to commt a carj acking.

The governnent presented the follow ng evidence during the
sentenci ng phase of the trial: (1) Matthews was a nenber of the
Crips gang; (2) the other three occupants of the Chevette were al so
gang nenbers or gang affiliated; (3) Matthews previously stole the
gun used in the carjacking and gave it to Cook, a gang | eader, who
loaned it to Matthews during the carjacking;, (4) Cook was
apprehended in the car Matthews stole to escape fromthe scene of
the carjacking; and (5) Matthews bragged about the carjacking to
gang affiliates. Based on the above evidence, we cannot hold the
district court clearly erred in finding Mitthews' activities
furthered gang activity and mai ntained or increased his status in
t he gang.

I11. Evidence

Matthews contends that the district court abused its
discretion in allowng hearsay testinony concerning his gang
affiliation in violation of his Sixth Amendnent confrontation
rights and testinony of a “gang expert” at his sentencing hearing
in violation of Daubert.

A.  Hearsay

F.B.1. Agent Walter Henry testified at Matthews’ sentencing
hearing essentially summarizing testinony or statenents of Cook
Dougl as, WIllians and N chol son concerning Matthews’ gang ties.
Mat t hews argues that Henry’'s testinony viol ates his Si xth Anendnment
confrontation right because he was deni ed the opportunity to cross-
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exam ne the declarants of these statenents.
The governnent argues that Henry' s testinony was proper

relying on United States v. Goldfaden, 959 F.2d 1324 (5th CGr.

1992). There we hel d:

[g]enerally, sentencing proceedings do not offer
crimnal defendants the same procedural safeguards as

trials. Accordingly, sentencing courts nmay rely on
reliable information, including hearsay, in inposing
sent ences. I ndeed, the Federal Rules of Evidence
expressly exclude sentencing hearings from the hearsay
rul es.

ld. at 1330 (citing McMIllan v. Pennsylvania, 477 US. 79, 91,

(1986) and Fed. R Evid. 1101(d)(3)) (other internal citations
omtted).

The district court’s decision was wthin its discretion
because the Agent’s testinony was sufficiently reliable and was
duplicative of other evidence presented at trial and in the
sent enci ng phase.

B. Daubert

Matt hews argues the district court abused its discretion in

allowwng a “gang expert” to testify regarding Matthews’ gang

affiliation at his sentencing hearing in violation of Daubert.v.

Merrell Dow Pharmaceuticals, 509 U S. 579, 592 (1993). Detective

Dyer, an officer of San Antonio Police Departnent’s gang

investigation unit, testified at Matthews’ sentencing hearing

concerning the Cip gang's influence, gang |eadership, gang

term nol ogy and tat oos, and a gang dat abase kept by the departnent.

He identified Matthews as a gang nenber and testified Matthews was
16



docunented as a gang nenber in the database about six tines.
Mat t hews argues that Dyer’ s net hodol ogy was unreliabl e, not subject
to peer review, and not generally accepted within the scientific
comuni ty as Daubert requires.

The governnent argues that Dyer’s testinony was clearly
adm ssi bl e because he previously testified as an expert in |ocal
gangs at least twenty tines. Additionally, the governnent argues
his testinony was proper because Daubert interpreted Fed. R Evid.
702, and the Federal Rules of Evidence do not apply to sentencing

hearings. See United States v. Paden, 908 F. 2d 1229, 1235 n.3 (5th

Cr. 1990); Fed. R Evid. 1101(d)(3). Finally, the governnent
argues Daubert is inapplicable to Dyer’s testinony because Daubert
only applies to “scientific” experts rather than an expert in

crimnal activity. See United States v. Wllians, 81 F.3d 1434,

1441-42 (7th Cir. 1996).
W review a district court’s decision to admt or exclude

expert testinony for abuse of discretion. See Moore v. Ashl and

Chem cal, 151 F.3d 269, 274 (5th Cr. 1998) (en banc) (citing

CGCeneral Electric Co. v. Joiner, 522 U. S. 136, 118 S. C. 512, 139

L. Ed. 2d 508 (1997)). Even assum ng that an abuse of discretion
occurred, the erroneous adm ssion of expert testinony is subject to

harm ess error analysis. See United States v. Giffith, 118 F. 3d

318, 323 (5th Cr. 1997). W need not determne the effects of
Daubert on non-scientific expert testinony at sentencing in |ight

of the Suprene Court’s recent decision in Kunho Tore Co., Ltd. v.
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Carm chael, 119 S Q. 1167 (1999) (hol di ng Daubert’s “gat ekeepi ng”
obligation applies to not only scientific testinony, but to all
expert testinony), because the remaining non-expert evidence of
Matt hews’ gang related activities at sentencing is sufficient to
support the enhancenent under § 521. Agent Henry, N chol son,
Wl lianms, and Dougl as supplied the factual testinony presented by
t he governnment supporting the enhancenent. For the above reasons,
we affirmthe district court’s enhancenent of Matthews' sentence
pursuant to § 521.
CONCLUSI ON

For t he above reasons, we vacate Matthew s carj acki ng sentence

and remand to the district court for re-sentencing in light of

Jones v. United States, 119 S. C. 1215, 1228 (1999). 1In all other

respects the district court is affirned.

AFFI RVED i n part; VACATED and REMANDED in part.
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