IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41110

STEWART GLASS & M RROR, INC., ET AL.,
Plaintiffs,

STEWART GLASS & M RROR, | NC.; TEXAS MOBI L

AUTO GLASS, INC.; RLJ, INC, doing business

as A-1 G ass Co.; FREDDY'S AUTO GLASS & M RROR,
| NC.; NEDERLAND GLASS CO., INC.; LONE STAR
GLASS, INC.; AUTO (LASS SPECI ALI STS, | NC.
ALAMO GLASS OF PORT ARTHUR, | NC.; RAY GLASS
COVPANY, | NC.

Pl aintiffs-Appellants,
V.
U S. AUTO GLASS DI SCOUNT CENTERS, |INC., ET AL.
Def endant s,
U S. AUTO GLASS DI SCOUNT CENTERS, | NC.
SAFELI TE GLASS CORP.; HARMON GLASS COVPANY,
I NC.; W NDSHI ELDS AMERI CA, INC.; USA GLAS, |INC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 6, 2000
Before POLI TZ, DeMOSS, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:
Appel  ants, eight independent, Texas-based auto repair shops
engaged in the business of repairing and repl acing auto gl ass and
residential and commercial flat glass, appeal fromthe district

court’s grant of sunmary judgnent to appellees, two conpetitors



not based in Texas but also conpeting in the Texas auto-gl ass
repair market, on several clainmed violations of the anti-trust
laws, as well as a claimsounding in Texas tort |aw based on
intentional interference with contract.! Because we find that
the appellants have failed to rai se any genui ne i ssues of

material fact in support of their clains, we affirm

| . Backgr ound

Appel l ants and appellees are primarily engaged in the sane
enterprise: the replacenent and repair of autonobile glass.
Appel l ants are small, independent shops, incorporated and doi ng
business in the State of Texas. Appellees are nuch | arger,
national ly organi zed corporations engaged in the autonobile gl ass
repair and repl acenent busi ness nati onw de.

It is undisputed that each appellees’ glass repair business
is divided into two primary segnents: conpany-owned gl ass repair
shops and a glass repair network. It is the ownership and
operation of the network conponent of appellees’ business of

whi ch appel | ants conpl ai n.

! The eight appellants are Stewart Gass & Mrror Inc.; Texas
Mobil Auto G ass Inc.; RLJ Inc., doing business as A-1 dass Co.;
Freddy’s Auto G ass & Mrror Inc.; Nederland dass Co. Inc.; Lone
Star A ass Inc.; Auto 3 ass Specialists Inc.; Alanb 3 ass of Port
Arthur Inc.; and Ray d ass Conpany Inc. The original four
defendants at the time this action commenced included US Auto
d ass Discount Centers Inc., Safelite dass Corp.; Harnon d ass
Conpany Inc.; Wndshields Arerica Inc.; and USA G as Inc. Since
the time of filing, Wndshields Amrerica and USA 3 as nerged to
forma single conpany, Vistar Inc. Vistar then nmerged with
Safelite G ass, leaving two appellees in this matter: Vistar Inc.
and Harnon d ass Conpany.



The networks were designed and instituted to performa
function denmanded by the primary buyer of autonobile glass repair
services: insurance conpanies. As a |arge segnent of the auto-
i nsurance market relates to the replacenent of auto glass, the
i nsurance conpani es began to denmand nore efficient nmeans to
fulfill the needs of their policy-holders, while sinmultaneously
reduci ng costs by centralizing clainms handling and paynent
processing. The networks were designed to fill this demand.

The networks all function simlarly. Periodically, the
network conpanies bid for the right to enter into regional or
nati onal agreenments with insurers to provide a clains nmanagenent
network service to the insurer’s policy-holders.?2 Once a bid is
secured, the network conpany nust nmaintain an 800 nunber call -
processing center to receive and process calls frominsureds
seeking auto glass repair services.® Wile the networks operate
under the guise of the insurance conpany, they are in fact owned
and mai ntai ned by the network conpanies - appellees in this
matter.

The appel | ee- net work conpani es each own i ndividual glass

2 Not all insurance conpani es maintai ned excl usive
arrangenents with one network. Sone insurance conpani es el ected
instead to award nmultiple bids to several conpeting conpanies to
fulfill the needs of their policy-holders. Wen an insurance
conpany elects this system over an exclusive arrangenent, calls
are rotated anong the networks based on percentages set by the
i nsurance conpany, derived largely fromthe differing performance
profiles of the networks.

® Insureds might tel ephone the toll-free nunber directly, or
m ght alternatively tel ephone their insurance conpany, and then
be transferred to the call center for processing of their clains.
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shops capabl e of performng repair work. However, no network’s
shops al one are capabl e of providing the nationw de coverage
demanded by i nsurance conpanies. As such, network conpanies
negoti ate separate contracts with i ndependent shops across the
nation. These contracts are non-exclusive, and many i ndependent
shops choose to join nmultiple networks. Each shop individually
negotiates the price at which it will provide services - usually
determ ned based on the relevant region of the country and the
respective prices insurance conpanies are willing to pay for the
services offered. Once under contract, the network affiliate

i ndependent shops agree to accept work fromthe networks at the
pre-arranged price.

It is al so undisputed that subcontracting arrangenents exi st
bet ween net wor k- owned gl ass shops and conpeting networks. The
contracts are negotiated in the sane manner contracts with
i ndependent shops are forned. This subcontracting situation
reflects the reality that any gi ven network cannot otherw se
guarantee national coverage as demanded by the insurance
conpani es.

When a policy-hol der tel ephones his respective insurer
requesting service, a custoner service representative fromthe
insurer’s contracted network call center reads froman insurer-
approved script concerning the policy-holder’s options. The
policy-holder will then be infornmed of the |ocation of several
network owned or affiliated shops under contract to performthe

repair work. The policy-holder will also be asked whet her he has



a preference as to the shop he would like to use. |If the policy-
hol der has a preference, he is always free to use that shop, and
the network respects that choice. Typically, however, policy-
hol ders are encouraged to utilize network affiliated shops.

Once the work is perforned, the policy-holder remts the
anount of his deductible to his selected repair shop. The
network then pays the remaining fee due to the affiliated shop
under the pre-negotiated contract. As the final step in this
process, the network bills the insurance conpany according to the
ternms of the existing agreenent.

Net wor k conpani es only benefit fromthis arrangenent when
the price negotiated between the network and the insurance
conpany exceeds the price negotiated between the network and the
affiliate. Wile this is nost often the case, in sone instances
networks are required to maintain contracts with i ndependent
shops at prices which exceed the insurance conpanies contracted
price, in order the neet the demands for nati onw de coverage.
The usual positive difference between the two prices negoti ated
by the network represent the costs associated with maintaining
and operating the network call center. Any noney earned in
excess is profit for the network. \Wile networks obviously have
a financial incentive to negotiate prices wwth affiliated shops
that will allow for this profit, the relationship is also driven
by the need for the networks to offer conprehensive regional or
nati onal coverage, in order to secure insurance contracts in the

first instance.



Appel | ees are not the only conpanies that own and naintain
networks in response to this demand from i nsurance conpani es.
There are several national networks perform ng the sane function
not nanmed as defendants in this matter. One such network, known
as LYNX, is operated by a | arge glass manufacturer, PPG As PPG
does not own any gl ass shops, all nenbers of the LYNX network are
i ndependent shops, including all but one of the appellants in
this matter. Each network conpetes for insurance contracts, and
each, including LYNX, appear to have secured insurance-contracted
busi ness. 4

Appel I ants sued appell ees, claimng that these network
arrangenents constitute a violation of both Sections 1 and 2 of
t he Sherman Act,® as well as various clains under Texas |law. The
district court dism ssed several of these clains in partially

granting defendant-appellants’ notion to dismss. See Stewart

dass & Mrror, Inc. v. US A Gdas, Inc., 940 F. Supp. 1026 (E. D

Tex. 1996). The remaining clains include Section 1 clains for

unreasonabl e restraint of trade and unl awful boycott;® a Section

4 In 1997, LYNX secured the contract for State Farm the
nation’s largest auto insurer, and thus had access to 25-30% of
the national auto i nsurance nmarket.

® 15 U.S.C 8§ 1-2.

® Appellees correctly note that appellants’ brief fails to
articulate with specificity the various clains alleged on appeal.
Rat her, appellants nerely offer an ommi bus argunent concer ni ng
purported violations of Section 1. W have construed these
argunents as liberally as possible in concluding that the
evidence fails to substantiate any anti-conpetitive behavior on
the part of appell ees.



2 claimfor nonopoly, attenpt to nonopolize, and conspiring to
nmonopol i ze the auto glass repair market; and, a claimfor
tortious interference with contract in violation of Texas common
law. The district court granted defendant-appellees’ notion for

summary judgnent on each of these clains. See Stewart G ass &

Mrror, Inc., et al. v. US. A das, Inc., et al., 17 F. Supp. 2d

649 (E. D. Tex. 1998). Appellants tinely appeal ed.

1. Standard of Revi ew

This Court reviews the grant of summary judgnent de novo.

S.WS. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494 (5" Cir.

1996). Summary judgnent is proper, “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed.R Cv.P. 56(c);

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Disputed

facts preclude sunmary judgnent if the evidence would allow a
reasonable jury to return a verdict for the non-novant. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

Wiile “it is true that summary judgnent is |less common in
antitrust cases than in other cases, [] this is not because
different rules apply to those cases. Rather, it is because the
rel evant factual disputes in antitrust cases are typically nore

conplicated than those in other cases.” Consolidated Metal Prod.

V. Arer. Petro Institute, 846 F.2d 284, 288 (5'" Cir. 1988)

(citations omtted). Mndful of this general caution, we proceed



with an analysis of each claim applying the standards of the
statutes appell ants cl aimhave been vi ol at ed.

[11. Analysis

A. Section 1 of the Sherman Antitrust Act

Section 1 of the Sherman Antitrust Act states: “Every
contract, conbination in the formof trust or otherw se, or
conspiracy, in restraint of trade or comrerce anong the severa
states, or with foreign nations, is declared to be illegal.” 15
US C 81. “To prevail on a Section 1 claim plaintiffs nust
show that the defendants (1) engaged in a conspiracy (2) that
produced sonme anti-conpetitive effect (3) in the rel evant

market.” Johnson v. Hospital Corp. of America, 95 F.3d 383 (5"

Cir. 1996). Additionally, the Suprenme Court clarified in

Mat sushita Elec. Indus. Co. v. Zenith Radio, that antitrust

plaintiffs nmust prove they have suffered an injury stemm ng from
t he conpl ai ned-of anti-conpetitive behavior. 475 U S. 574, 586
(1986) .

Waile it is true that this Court nust view all inferences to

be drawn fromthe underlying facts “in the |ight nost favorable

to the party opposing [a summary judgnent] notion,” Matsushita,

475 U. S. at 587 (quoting United States v. Diebold, 369 U S. 654,

655 (1962)), we remain cautious in Section 1 cases as “antitrust
limts the range of perm ssible inferences from anbi guous
evidence.” 1d. at 588. More sinply stated, “[t]o survive a
nmotion for summary judgnent or for a directed verdict, a

plaintiff seeking damages for a violation of 8 1 nust present



evidence ‘that tends to exclude the possibility’ that the alleged

conspirators acted i ndependently.” 1d. at 588 (quoting Mnsanto

Co. v. Spray-Rite Service Corp., 465 U S. 752, 764 (1984)).

In this case, not uniquely, appellants proffer
circunstantial evidence in support of their claimthat appellees
illegally conspired to restrain trade in violation of Section 1
Antitrust plaintiffs may fairly rely on circunstanti al evidence
to defeat a notion for summary judgnent. However, appellants
bear the burden of comng forth with evidence sufficient to infer

the existence of an antitrust conspiracy. See Johnson, 95 F. 3d

at 392.

As appellants do not argue on appeal that the actions taken
by the networks were per se unlawful, they bear the burden of
denonstrating facts sufficient to denonstrate that the
conpl ai ned-of actions unreasonably restrained trade contrary to
the judicially constructed rule of reason. “To prove a Section 1
vi ol ation under rule of reason analysis, [appellants] nust show
that the defendants’ activities caused an injury to conpetition.”

Doctor’s Hospital of Jefferson, Inc. v. Southeast Medical

Alliance, Inc., 123 F.3d 301, 307 (5 Cir. 1997) (citing Roy B.

Taylor Sales, Inc. v. Hollymatic Corp., 28 F.3d 1379, 1385 (5'N

Cir. 1994)). This rule of reason requires us to exam ne the

unr easonabl eness of the asserted restraint on conpetition,
“looking to “all of the circunstances of the case, including the
facts peculiar to the business and the history of, reasons for,

and market inpact of the restraint. Royal Drug Conpany,




Inc. v. Goup Life and Health Insurance Co., 737 F.2d 1433, 1436

(5" Cir. 1984) (quoting Medical Arts Pharnmacy v. Blue Cross &

Blue Shield of Connecticut, Inc., 675 F.2d 502, 504 (2d G r.

1982)).

Appel lants’ primary contention is that the network gl ass
prograns were designed and inplenmented with the express purpose
of elimnating small, independent shops fromthe marketpl ace.
Specifically, appellants contend that the interrel ati onshi ps
bet ween the i nsurance conpani es and the respective networks go
beyond sinply a | egal buyer-seller relationship, and in fact were
sonehow transforned into illegal, horizontal arrangenents
desi gned to exclude small players fromthe nmarketpl ace.

Appel lants’ contentions find no support in the summary
j udgnent evidence. |nsurance conpani es denmanded that the market
for auto glass repair provide services in addition to sinple
repl acenent of wi ndshields. |nsurance conpani es demanded the
formati on of networks to manage clainms and nore efficiently
arrange for the services required by policy-holders. Nothing
i ndi cates that the networks operate as anything nore than
preferred providers, once the contracts are awarded. As “conduct
as consistent with perm ssible conpetition as with illegal
conspi racy does not, standing al one, support an inference of

antitrust conspiracy,” Mtsushita, 475 U S. at 588, we refuse to

find a violation based solely upon the existence of contracts
bet ween i nsurance conpani es and auto gl ass repair providers.

These preferred provider relationships function based on a
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series of vertical buyer-seller relationships that remain
perfectly within the bounds of |law. Insurance conpanies enter
into legal, vertical agreenents with one, sonetinmes nore, network
conpanies to provide service. Network conpanies, in turn, enter
into separate legal, vertical agreenments with shops capabl e of
providing auto glass repair service nationw de, so as to neet the
needs of insurance conpanies.’

Critical to this arrangenent, each gl ass shop separately
negotiated the prices at which it would agree to accept networKk-
referred work. The insurance conpanies did nothing to demand or
fix the price at which these services would be offered, and,

i ndeed, the evidence denonstrates that they sinply could not have
pl aced such demands, as the insurance conpani es had no
interaction with the i ndependent, or even the network-owned,
shops that conposed the network.

Furthernore, there is no evidence to support the clains nade

by appellants that the networks fixed prices or illegally coerced

" Appell ants make much of the fact that any given network in

this system m ght contract with the shops owned by conpeting
networks. The evidence denonstrates that these contracts were
not hi ng nore than vertical agreenents, separately negotiated, to
the benefit of both the network and the shops invol ved. These
contracts were notivated by the legitimte business interest of
net wor k- owned shops in securing work frominsurance conpani es
with whomtheir own network failed to secure a contract. These
subcontracting arrangenents, however, do not represent illega
hori zontal agreenents between the networks: they are nothing nore
than contracts between a supplier and a purchaser of a particular
service for a negotiated price.

11



i ndependent shops into the network system?® The evidence, in
fact, points in the opposite direction: independent shops retain
the contractual right to enter or | eave networks as their
busi ness judgnent dictates. Reflecting this reality, several
appellants in this case at one tinme or another joined various and
multiple networks freely, left networks when prices were
unaccept abl e, and outright rejected offers to join several
appel | ee networks.?®

In an effort to substantiate these clains, appellants draw
our attention to the subcontracting arrangenents between each
network and conpetitor network-owned gl ass shops, as evi dence of
an al |l eged boycott.1® The attenpt to characterize these

agreenents as horizontal restraints on trade i s unpersuasive.

8 The summary judgnent evidence indicates that even the |egal

mar ket pressure to join networks may not be as significant as
stated by appellants. Network utilization remains relatively
low. The majority of policy-holders continue to exercise their
right to choose an auto gl ass repair shop outside their insurance
conpani es’ respective networks.

° The evidence indicates that independents who refuse to join
networks still retain a | arge segnent of the auto glass repair
mar ket nationwi de. Further, there are several additional players
in the market, including networks conposed of only independent
shops. Al of these networks share in the nmarket for auto gl ass
repair, and openly and vigorously conpete for insurance-contract
awards. In fact, LYNX, the network conposed primarily of
i ndependent shops, secured the lucrative State Farmcontract in
1997.

10 Appel l ants contend they were boycotted in favor of conpeting
net wor k- owned shops, as well as through the pricing nechani sm
enpl oyed by the networks with respect to affiliated i ndependents.
However, as previously stated, there is nothing in the record to
indicate that the contracts between networks and affiliated
i ndependents were anything but freely negotiated, based in |arge
part on regional market patterns.

12



The evi dence denonstrates that once a network loses a bid for a
particul ar insurance conpany’s clainms, the network-owned shops
are in the sane position as independent shops, vis-a-vis the

W nni ng network: they may choose to subcontract with the w nning
network to secure insurance work, or they can conpete in the open
market, with the hope that consunmers will select them over
network affiliates as they always renain free to do.

Appel l ants conplain that even if they choose to join
networ ks, they are discrimnated against by the network in the
awardi ng of work. Again, this claimfails to find support in the
record. In fact, the evidence overwhelmngly indicates that once
contacted by those seeking service, the networks clearly inform
policy-holders they are free to sel ect any shop of their
choosing. And, by all indications, consuners exercise this right
and frequently choose i ndependent shops affiliated wth the
net wor ks over networ k- owned shops. 1!

The only evidence of joint activity occurring between the
net wor k conpani es concerns neeti ngs hosted by the insurance
conpanies to facilitate the operation of the glass replacenent
prograns. The evidence indicates that this situation arose only
when an i nsurance conpany selected nmultiple networks to provide
the desired service. The neetings usually involved the

coordi nation of pronotional materials at the behest of the

% For exanple, testinony indicates that W ndshiel ds Amrerica
sub-contracted over $24 million dollars annually to independent
shops, and only $1-2 mllion dollars annually to network-owned
shops, during the relevant tine period.

13



i nsurance conpany, paid for by the networks, to pronote the
network system ! The evidence, however, indicates that even in
this type of circunstance, coordination did not involve setting
prices or allocating nmarkets.

In fact, the evidence indicates that when several networks
secured contracts with the sane insurance conpany, conpetition
between themrenmai ned fierce, as the insurance conpany all ocated
a particular percentage of the incomng policy-holder calls to
each networ k dependi ng upon the networks’ price performance and
custoner satisfaction. No network had any incentive to share
information to foster an anti-conpetitive result, as each network
individually benefitted to the detrinment of the others in an
envi ronnent of conpetition.

The Suprenme Court cautions us that if the antitrust clains
“sinply make[] no econom c sense, [appellants] nust cone forward
W th nore persuasive evidence to support their claimthan

ot herwi se woul d be necessary.” Matsushita, 475 U. S. at 587.

Thus, if the networks in this case “had no rational economc
notive to conspire, and if their conduct is consistent with
ot her, equally plausible explanations, the conduct does not give
rise to an inference of conspiracy.” |1d.

The antitrust violations asserted here do not make econom c

sense. The insurance conpanies, the relevant consuner in this

2 Farmers, for exanple, hosted this type of meeting to

coordinate its FASGLAS program in which all appellee networks
were invited to join.

14



mar ket pl ace, desired and demanded i ncreased cost-efficiency in
the auto glass repair industry. Al the evidence indicates that
t hey have managed to achieve just that - mllions of dollars in
savings annually - by insisting on a conpetitive environnent in
whi ch various networks conpete for insurance conpany business. !
These are savings that are passed down to the ultinate consuner -
policy-holders - in a systemthat only benefits an open

mar ket place in terns of price reductions.

Further, the evidence indicates that the networks have every
econom c incentive to vigorously conpete with one another for
i nsurance contracts. They stand only to |lose by entering into
restrictive agreenents with one another, considering that their
ability to win additional contracts is limted only by their
ability to subcontract enough shops to performthe demanded
servi ces.

Thus, the desire to conpete filters down to the negoti ated
contracts between networks and i ndependent shops: networks nust
conpete with one another to secure these relationships, and
therefore logically offer conpetitive prices to i ndependents who
choose to contract. No network has any econom c incentive to
frustrate or exclude independent shops, as w thout the
i ndependents the networks thensel ves could not secure the

contracts they need to survive in the marketpl ace.

¥ The summary judgnent evi dence indicates that Allstate saved
in the range of $1.2 to 2.3 million dollars annually, Nationw de
saved $12 to 15 mllion, and USAA saved $2.4 mllion, subsequent
to the inplenentation of the network system

15



In sum the several hundred exhibits submtted in opposition
to the summary judgnent notion fail to substantiate Section 1
antitrust violations, whether characterized in ternms of
unreasonabl e restraint of trade or unlawful boycott. As such
summary judgnent with respect to Section 1 was properly granted,
and we affirm

B. Section 2 of the Sherman Antitrust Act

Section 2 of the Sherman Antitrust Act provides a cause of
action against “single firns that nonopolize or attenpt to
nmonopol i ze, as well as conspiracies and conbi nations to

monopol i ze.” Spectrum Sports, Inc. v. MQillan, 506 U S. 447,

454 (1993). Monopoly power is understood as “the power to

control price or exclude conpetition.” United States v. E.I. du

Pont de Nempburs & Co., 351 U. S. 377, 391 (1956).

Al t hough appellants’ clainms under Section 2 are vaguely
stated at best, it is clear on the facts of this case that no
singl e appell ee engaged in an attenpt to nonopolize, nor did any
one entity succeed in singularly nonopolizing, the auto gl ass
repair market. Appellees’ uncontroverted summary judgnent
evidence, in fact, points dramatically in the other direction, as
the auto gl ass repair market includes nunerous players, both
| arge networks and individual shops, none of which individually
w el ds the power to control prices or exclude conpetition.

Appel lants’ claim rather, nust be based on the notion that
appel l ees acted jointly to exclude other participants, nanely the

i ndependent shops, fromfreely participating in the market for

16



auto repair work fueled by insurance conpany denand.

Col l ectively, the argunent must run, appellees w el ded narket
power sufficient to dom nate the market in nonopolistic form As
such, appellants claimnust be |ocated in the second cl ause of

f or bi dden conduct under Section 2: conspiracies to nonopolize.

“A conspiracy to nonopolize can be established only by proof
of (1) the existence of specific intent to nonopolize; (2) the
exi stence of a conbination or conspiracy to achieve that end; (3)
overt acts in furtherance of the conbination or conspiracy; and
(4) an effect upon a substantial anpbunt of interstate commerce.”

North M ssissippi Communi cations, Inc. v. Jones, 792 F.2d 1330

(5" Cir. 1986) (citing United States v. Yellow Cab Co., 332 U. S

218 (1947)) (string cite omtted). This proof is |acking here.
As our previous analysis denonstrates, appellants have failed to
cone forth with sufficient evidence of any agreenents or
conspiracies, anti-conpetitive or otherw se, between the appellee
networks. As appellants’ Section 2 claimis based on a theory of
joint action, this lack of evidence is fatal.

As we found under our analysis with respect to appellants’
Section 1 clains no evidence of a cogni zabl e clai mof conspiracy
bet ween or anong the respective networks, we hold that summary
judgnent with respect to Section 2 was properly granted.

C. Tortious Interference with Actual and Prospective Contracts

“Texas | aw protects existing and prospective contracts from

interference.” Juliette Fower Hones, Inc. v. Wl ch Assocs.,

Inc., 793 S.W2d 660, 665 (Tex. 1990). To nmaintain a cause of

17



action for tortious interference with an existing contract, a
plaintiff nust denonstrate “(1) the existence of a contract
subject to interference, (2) the act of interference was w || ful
and intentional, (3) such intentional act was a proxi mate cause
of plaintiff’s damage and (4) actual damage or |oss occurred.”

Johnson, 95 F. 3d at 394 (citing Victoria Bank & Trust Co. V.

Brady, 811 S.W2d 931, 939 (Tex. 1991)). The el enents of
tortious interference wth prospective contract or business
relationships are: “(1) reasonable probability that the parties
woul d have entered into a contractual relationship, (2) an
intentional and malicious act by the defendant that prevented the
relationship fromoccurring, with the purpose of harmng the
plaintiff, (3) the defendant |acked privilege or justification to
do the act, and (4) actual harm or danage resulted fromthe

defendant’s interference.” Exxon Corp. v. Allsup, 808 S W2d

648, 659 (Tex. App. - Corpus Christi, 1991, wit denied).

In this case, appellants tied their state law clains to the
asserted antitrust violations. Specifically, appellants
mai ntained in their second reply to defendants’ notion for
summary judgnent that as “defendants engaged i n unl awf ul
conspiratorial behavior in violation of Sections 1 and 2 of the
Sherman Act, and [as] this behavior interfered with Plaintiffs’
exi sting and prospective business relations with various

i nsurance conpani es and their agents,” defendant-appellees were
not entitled to summary judgnent on the state law claim As we

find no genuine issue of material fact with respect to the

18



all eged antitrust violations, we fail to see how appel |l ants can
mai ntai n a cause of action under state law for tortious
interference. Sinply stated, appellants’ clains rise and fal
together, and as the antitrust clains are unsubstantiated, so
nmust be the tortious interference clains.

Appel l ants attenpt to distinguish the two sets of clains on
appeal by asserting that Texas |law, as interpreted by this Court

in Leonard Duckworth, Inc. v. Mchael L. Field & Co., 516 F.2d

952, 958 (5'" Gir. 1975), requires no nore than proof of “unfair”
mar ket practices to maintain a cause of action for tortious
interference. It is a bedrock principle of appellate reviewthat
clains raised for the first tinme on appeal wll not be
considered. This rule is equally applicable in summary judgnent

cases. See FDIC v. lLaguarta, 939 F.2d 1231 (5'" Gr. 1991)

(“This Court has clearly held . . . that it will generally not
consi der a new ground on appeal raised by an appellant in
opposition to sunmary judgnent.”) As appellants failed to argue
before the district court that their clains for tortious
interference could survive summary judgnent on the antitrust
clains, we will not consider that argunent now.

It nmerits nmentioning that our careful review of the sunmmary
j udgnent evidence submtted by appellants in the court bel ow
fails to support the newy-offered allegations of tortious
interference in any event. Appellants vehenently insist that the
evi dence points to episodes of untruthful behavior by the network

conpanies in their initial interactions with prospective

19



custoners. Specifically, appellants naintain that lies told to
policy-holders with respect to their various auto glass repair
options interfered with prospective contracts the independents
m ght have ot herw se forned.

Yet upon review, the sunmary judgnment docunents put forth in
support of these allegations reveal nothing with respect to
m sl eadi ng or untruthful behavior on the part of the network
conpanies. As appellants failed to support their claimfor
tortious interference, summary judgnent was correctly granted.

| V. Concl usi on

Because we find, upon careful review of the summary judgnent
record in this case, no genuine issues of material fact
concerning the purported anti-conpetitive behavior of the network
conpani es, we AFFIRM the district court’s grant of sunmary
judgnent on appellants’ federal antitrust clains and state | aw
tort claim

AFFI RVED
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