IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41084

WLLIAM W GOODSON,

Pl aintiff-Appell ant-Cross-
Appel | ee,

V.

CTY OF CORPUS CHRI STI; CORPUS CHRI STI POLI CE
DEPARTMENT; POLI CE CH EF; OFFI CER B.J. GAINES; and OFFICER F. V.
PEREZ,

Def endant s- Appel | ees- Cr oss-
Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

January 26, 2000
Bef ore GARWOOD, SM TH, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:

Appel lant WIlliam W Goodson (“Goodson”) appeals fromthe
district court’s grant of sunmary judgnent in favor of appellees
City of Corpus Christi (“The Gty”), Cty of Corpus Christi
Police Departnment, the Police Chief, and Oficers B.J. (Gaines
(“Gaines”) and F.V. Perez (“Perez”) (collectively “Appellees”) on
his 42 U S.C. 8§ 1983 clains. The appellees al so cross-appeal,
asking for sunmmary judgnent, instead of remand to state court, on
Goodson’ s state law clainms. Because the district court drew

conclusions of law from di sputed facts, we reverse and renand.



| . Factual and Procedural Backqground

At approximately 11:20pm on April 23, 1995, Gaines heard a
BOLO (“be on the ook out”) for a white male, approximtely six
feet tall, heavy-set, and dressed |ike a cowboy, possibly heading
to a cowboy bar. The suspect had been involved in a famly
assault on Violet Road, in Corpus Christi, Texas.

When Gai nes heard the BOLO, he was en route to investigate a
conpl ai nt about |oud nusic at a bar near Leopard and Min
Streets. Perez acconpanied himin a separate car as back-up.
After hearing the BOLO Gaines noticed the hapless Goodson
wal ki ng al ong Leopard Street. Goodson, who is 5 10" and wei ghed
260 pounds at the tine,! wore a paint-splattered | ong-sl eeve
button-down shirt, khaki pants and a baseball hat. The parties
di spute whether he wore boots and a belt; Goodson clains to have
worn velcro tennis shoes and no belt. At this initial siting,
Goodson was approxinmately 3 mles from Violet Road, about half a
mle fromthe What aburger-where he was heading to have a cup of
coffee and call his brother for a ride hone-and in the vicinity
of The Frontier, a cowboy bar.

Gai nes and Perez continued to their call on Leopard and Main
Streets, determned that the nusic was within | awful decibe
| evel s, and returned about 10 m nutes later to the corner of
Leopard and Rand Morgan Streets, where Goodson was crossing the
medi an on his way to the Wataburger across the street.

The parties dispute virtually every aspect of the ensuing

! ®odson has lost a significant amount of weight since his injury.
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interaction. According to Gaines, he turned on the flashing
lights on his police car, exited the vehicle and approached
Goodson. Gai nes says he asked Goodson for identification, which
Goodson failed to produce. |Instead, Goodson asked if he was
under arrest. Gaines testified that he told Goodson that he was
bei ng detai ned because he matched the description of a suspect
and again requested identification. Gaines alleges that Goodson
again refused to show identification and spoke in a | oud and
belligerent tone. Gaines responded by telling Goodson to place
hi s hands on the police car so Gaines could frisk him To this,
Gai nes says Goodson responded, not by conplying, but by asking,
agai n, whether he was under arrest. Gaines states that he
repeated that he was nerely detaining Goodson and directed himto
pl ace his hands on the car. At this point, Gaines testified,
Goodson began novi ng away, so Gai nes grabbed his arm Goodson
yanked his arm away, turned and fled about 40 feet before Gai nes
and Perez, who gave chase, tackled him

Goodson, on the other hand, clains that he voluntarily
wal ked toward Gai nes’ car as he headed to the Whataburger. He
insists that Gaines at no point asked for identification or told
Goodson that he was a suspect in an assault. Rather, Goodson
mai ntai ns that as he approached Gai nes, Gaines barked at himto
put his hands on Gaines’ car. Goodson clains he was startled and
asked if he was under arrest. (Coodson testified that Gaines told
hi mthat he was being detained and to put his hands on the car.

Bef ore Goodson could conply, he alleges, Gaines grabbed his arm



Goodson stated that he pulled his armaway from Gaines in
surprise and stunbl ed back in an attenpt to regain his bal ance
and maintain a little distance fromthe police officers. At that
poi nt, Goodson clains, Gaines hit his body and Perez grabbed his
l egs, and the two felled himw th their tackle.

The parties agree that Gaines and Perez broke Goodson’s
shoul der when they tackled him Goodson testified that he knew
his arm was broken i medi ately because he heard it crack when he
hit the ground. Gaines and Perez rolled Goodson over to pl ace
himin handcuffs. Goodson told them his shoul der was broken, but
they neverthel ess jerked his arm back and cuffed him \Wile they
were doing this, one of the officers yelled, “W’ Il teach you to
run fromus, you son of a bitch.”

At 11:52pm Gaines radioed the police station and reported
t hat Goodson was hurt. Only a mnute earlier, Oficer Chris
Lynch, who had issued the initial BOLO for a tall, heavy-set
white man dressed |i ke a cowboy, radioed that he had apprehended
t he suspect in question at The Cowboy, a bar approxi mately ei ght
mles fromthe corner of Leopard and Rand Morgan Streets.

Goodson spent 8 days in the hospital, at a cost of al nost
$32,000. He needed a plate and screws inserted into his
shoul der, and he will likely need his entire shoul der replaced in
the future. As a result of his injury, he mssed a year of work.

On May 16, 1995, through a letter witten by his attorney,
Goodson advised the City of his injury and claim The Cty

responded by prosecuting Goodson for evading detention or



arrest.? The City filed its conplaint on July 13, 1995. Police
of ficers arrested Goodson for this crinme on Novenber 10, 1995,
while he was at a job interview. The prosecutor eventually

di sm ssed the case on February 24, 1997.

On April 7, 1997, Goodson filed this action in state court,
alleging, inter alia, unlawful detention, illegal arrest,
excessive force, malicious prosecution, inproper training and
supervi sion, and tol erance of a pattern and practice of excessive
force in violation of 8§ 1983. The appellees renoved this case to
federal court on May 14, 1997. The district court issued its
order granting summary judgnent on July 31, 1998.

The district court found that Goodson net the description in
the BOLO. It therefore held that Gaines and Perez had reasonable
suspicion to stop Goodson, and granted Gai nes and Perez qualified
immunity on the unlawful detention claim

The district court also found that Goodson pulled his arm
away from Gai nes and stepped away fromthe officers; thus, the
of ficers had probable cause to believe that Goodson was evading a
| awf ul detention, and qualified imunity |ikew se shiel ded Perez
and Gaines fromthe illegal arrest claim

The district court further held that Gaines and Perez did
not use excessive force when they tackled or handcuffed Goodson

so that qualified imunity protected themfromliability for

2 The record contains conflicting i nformation as to whether the charge was

evadi ng detention or arrest. The conplaint, filed on July 13, 1995, accuses
Goodson of evading detention, but the dism ssal of his case, on February 24,
1997, nanes the charge as evading arrest. The statutory section governing the
two crinmes is identical. See Tex. Penal Code § 38.04(a).
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Goodson’s injury in that respect as well.
Because the district court found that Gaines and Perez acted
W th probabl e cause when they arrested Goodson, the |ower court
granted the Gty summary judgnent on that claim It also granted
the Gty sunmary judgnment on Goodson’ s ot her clains because the
City could not be liable for inproper training and supervision or
for tolerating a pattern and practice of excessive force if
Gai nes and Perez had commtted no constitutional violations.
Goodson tinely filed this appeal.

1. St andard of Revi ew

We apply de novo review to summary judgnent notions and
eval uate the case under the sane standards enpl oyed by the

district court. See Shakelford v. Deloitte & Touche, LLP, 190

F.3d 398, 403 (5th Gr. 1999).

The district court should grant summary judgnent where “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |aw.”

Fed. R Cv. Proc. 56(c); see also Christopher Village, LP v.
Ret si nas, 190 F.3d 310, 314 (5th Cr. 1999). “An issue is
genuine if the evidence is sufficient for a reasonable jury to

return a verdict for the nonnoving party.” Oasley v. San Antonio

| ndep. Sch. Dist., 187 F.3d 521, 523 (5th Cr. 1999), petition

for cert. filed (Jan. 18, 2000) (No. 99-1205). “Although we

consi der the evidence and all reasonable i nferences to be drawn



therefromin the |ight nost favorable to the nonnovant, the
nonnmovi ng party may not rest on the nere allegations or denials
of its pleadings, but nust respond by setting forth specific

facts indicating a genuine issue for trial.” Rushing v. Kansas

Cty S Ry. Co., 185 F.3d 496, 505 (5th Gr. 1999), petition for

cert. filed (Dec. 28, 1999) (No. 99-1090).

[, Di scussi on

Goodson clains that the district court erred when it
concl uded that he had not produced sufficient evidence to survive
summary judgnent on the qualified immunity issue. Goodson al so
argues that the district court erred when it decided that Goodson
had not shown a genuine issue of material fact on the issue of
probabl e cause, which is critical to his malicious prosecution
claim Finally, Goodson naintains that the district court erred
when it deni ed Goodson further discovery on his clainms against
Cty and, instead, dism ssed those clains.

Gai nes and Perez counter that they are entitled to qualified
i munity because they had reasonabl e suspicion for the initial
stop and probabl e cause for the arrest, and they did not use
excessive force. The Cty argues that the district court
correctly concluded that, because Gaines and Perez acted with
probabl e cause, the malicious prosecution claimfails. Finally,
the Appellees insist that the district court erred when it
remanded the state |law clains rather than granting the appell ees
the summary judgnent to which, they insist, they are entitled.

A. Qualified I munity




In considering Gaines and Perez’'s qualified imunity claim
we nust remain cognizant of the fact that the “qualified .
imunity doctrine was established to reconcile two conpeting
interests. One interest is the conpensation of persons whose
federally protected rights have been violated. Opposing this is
the fear that personal liability will inhibit public officials in

the discharge of their duties.” Johnston v. Gty of Houston, 14

F.3d 1056, 1059 (5th Cr. 1994). For that reason, “governnment
officials performng discretionary functions generally are
shielded fromliability for civil damages insofar as their
conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person would have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982); see also

Wlson v. Layne, 119 S. C. 1692, 1699 (1999). The doctrine is

general ly avail able to governnent officials sued, as Gai nes and

Perez here are, under § 1983. See Johnston, 14 F.3d at 1059.

The Suprenme Court enunciated a two-prong test to ascertain
the viability of a governnent official’s assertion of qualified

immunity in Siegert v. Glley, 500 U S 226 (1991). First, we

must exam ne whether the “plaintiff has alleged a violation of a

clearly established right.” Fontenot v. Cormer, 56 F.3d 669,

673 (5th Cr. 1995); see also Siegert, 500 U S at 231

Second, we nust ask whether the defendants’ conduct was
obj ectively reasonable in light of “clearly established” |aw at
the time of the alleged violation. Siegert, 500 U S. at 231-32;
see also Kelly v. Foti, 77 F.3d 819, 821 (5th Cr. 1995).




“Qbj ective reasonableness is a matter of law for the courts to

decide[.]” WlIllians v. Braner, 180 F.3d 699, 702 (5th Cr

1999). The touchstone of this inquiry is whether a reasonabl e
person woul d have believed that his conduct confornmed to the
constitutional standard in light of the information available to

himand the clearly established law. See Gutierrez v. Cty of

San Antoni o, 139 F.3d 441, 447 (5th G r.1998). Therefore,

“[e]l]ven | aw enforcenent officials who ‘reasonably but m stakenly
[conmt a constitutional violation]’ are entitled to inmunity.”

Hunter v. Bryant, 502 U S. 224, 227 (1991) (quoting Anderson v.

Creighton, 483 U. S. 635, 641 (1987)). In ternms of |aw being
“clearly established,” “[t]he contours of the right nust be
sufficiently clear that a reasonable official would understand
that what he is doing violates that right.” Anderson, 483 U. S.
at 640; see also Wlson, 119 S. C. at 1699.

As we explain below, we find that Goodson alleged a
violation of his clearly established rights to be free from
sei zure Wt hout reasonabl e suspicion, arrest w thout probable
cause and excessive force, and that a genuine issue of nmateri al
fact exists as to whether Gaines and Perez’s conduct was
obj ectively reasonabl e under the circunstances. W therefore
hol d that, because of the disputed facts, Gaines and Perez are
not entitled to qualified immunity as a matter of |aw

B. Reasonabl e Suspicion for Detention

Pursuant to Terry v. Ghio, 392 U S. 1, 30 (1968), police

officers may stop and briefly detain an individual for



i nvestigative purposes if they have reasonabl e suspicion that
crimnal activity is afoot. “Reasonable suspicion nust be
supported by particular and articul able facts, which, taken
together with rational inferences fromthose facts, reasonably

warrant an intrusion.” United States v. Mchelletti, 13 F. 3d

838, 840 (5th Cr. 1994) (en banc). “The officer, of course,

must be able to articulate sonething nore than an ‘inchoate and
unparticularized . . . “hunch”’. The Fourth Anendnent requires
‘some mnimal |evel of objective justification for naking the

stop.” United States v. Sokolow, 490 U S. 1, 7 (1989) (citations

omtted). Nevertheless, “[t]his reasonable suspicion standard is
| ess demandi ng than the probable cause standard[.]” United

States v. Sanders, 994 F.2d 200, 203 (5th Gr. 1993).

“The presence or absence of reasonabl e suspicion nust be
determned in light of the totality of the circunstances
confronting a police officer, including all information avail able
to the officer at the tine of the decision to stop a person.”

United States v. Silva, 957 F.2d 157, 160 (5th Gr. 1992).

“Factors that ordinarily constitute i nnocent behavior may provide
a conposite picture sufficient to rai se reasonable suspicion in

the m nds of experienced officers[.]” United States v. Holl oway,

962 F.2d 451, 459 (5th Cr. 1992).

Reasonabl e suspicion is a question of law, to which we apply
de novo review. Silva, 957 F.2d at 159.

Here, the precise issue is whether Goodson’s physical

appearance fit the description of the BOLO sufficiently to give
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rise to reasonabl e suspicion that he was the suspected assail ant.
We hol d that, because Goodson’s physical appearance is a disputed
i ssue of fact, the district court could not make a determ nation
of reasonabl e suspicion on sumary judgnent.?3

The BOLO gave reasonabl e suspicion to stop and, because of
the violent nature of the suspected crinme, frisk a tall, heavy-
set, white man dressed as a cowboy. To have reasonabl e suspicion
to stop and frisk Goodson based on the BOLO, Gai nes would have to
har bor a reasonabl e belief that Goodson matched the description
in the BOLO |If Goodson was dressed as he clainms—in a paint-
spl attered, |ong-sleeved button-down shirt, khaki pants, no belt,
vel cro tennis shoes, and a baseball cap-then he woul d not have
been dressed as a cowboy and woul d have matched the BOLO in only
t he vaguest of its terns.* The BOLO woul d not give Gai nes
reasonabl e suspicion to stop and frisk any tall, heavy-set, white
man. Such a description would sinply be too vague, and fit too
many people, to constitute particular, articulable facts on which

to base reasonabl e suspicion. See United States v. Jones, 619

3 Ve enphasize that we are not confronted with a judicial determ nation of

reasonabl e suspicion made in the context of a suppression hearing. Wen
revi ewi ng reasonabl e suspi cion determ nati ons made during suppression
hearings, we apply clear error reviewto the facts and view the facts in the
light nost favorable to the prevailing party. See United States v. Nichols,
142 F.3d 857, 864-65 (5th Gr. 1998), cert. denied, 525 U S. 1056 (1998).
Here, we apply de novo reviewto the facts and viewthemin the |ight nost
favorabl e to the non-novant. See Rushing, 185 F.3d at 505.

*  The lower court nmade nuch of the fact that Goodson wei ghed 260 pounds at
the tinme of the incident. As the district court stated during the summary
judgnent hearing, “[T]here’s just not a whole |ot of 260-pound guys wal ki ng
around.” But the BOLO did not direct Gaines to |look for a 260 pound man, or
even a particularly large man. According to Gaines’s affidavit, the BOLO
nerely stated that the suspect was “heavy-set.” Thus, even if Goodson's size
was a uniquely distinguishing factor, it was not one that would give rise to
reasonabl e suspici on based on the BOLO
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F.2d 494, 497-98 (5th Gr. 1980) (finding no reasonabl e suspicion
where the suspect matched the follow ng partial description:
“black male, 5 feet 6 inches to 5 feet 9 inches tall and wei ghi ng
bet ween 150 and 180 pounds, with a nediumafro hair style, who

was wearing jeans and a long denimjacket.”); United States v.

Rias, 524 F.2d 118, 121 (5th G r. 1975) (finding no reasonabl e
suspi ci on where the suspects matched the foll ow ng description:
two black nmen driving a black or blue Chevrolet).

Mor eover, reasonabl e suspicion derives fromparticul ar,
articul able facts and the inferences fromthose facts. |If
Goodson was dressed as he clains, at |east two inferences that
Gai nes woul d have had to draw from Goodson’ s physi cal presence
further undercut any reasonabl e suspicion that Goodson commtted
the assault on Violet Road. First, to have been the assail ant,
Goodson nust have changed his cl othing between Violet Road and
Leopard Street. Such behavior would be very strange from soneone
who reportedly was headi ng to anot her cowboy bar.

Second, the assail ant described by the BOLO al |l egedly threw
his wife out of his car. Yet Goodson was wal ki ng al ong a
desol ate street, sonething he hardly would be doing if he had a
car.® Therefore, to conclude that Goodson matched the BOLO

Gai nes would have to infer that Goodson parked or left his car

® Gaines says he first saw Goodson wal ki ng next to a car, which Gaines

assunmed that Goodson had just parked, on his way to The Frontier. But any
reasonabl e police officer, upon encountering Goodson again, still on foot, a
half-mle fromthe car, traveling away from The Frontier and to the

What aburger, would realize that either this assunption was incorrect or
Goodson was not the man described in the BOLO
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sonmewhere and began wal king in a direction away fromthe nearest
cowboy bar on a deserted street-behavior, again, that would be
exceptional from an individual reportedly headed to a cowboy bar.
On the other hand, if Goodson was dressed as (ai nes
clainms—in a |l ong-sl eeved button down shirt, khakis, cowboy boots,
a belt wiwth an over-sized belt buckle, and a basebal |l cap-then
Goodson woul d have net the description in the BOLOw th
sufficient specificity to give rise to reasonable suspicion to
stop and frisk him The factual dispute over Goodson’ s physi cal
appearance is thus crucial to the issue of qualified imunity.?®
Addi tionally, one other factual dispute bears on the
question of reasonable suspicion. Gaines alleges that he asked
Goodson for identification twice and told Goodson that he was a
suspect in an assault. Goodson’s belligerent response and
refusal to identify hinself, Gaines says, is what led Gaines to
frisk him Goodson, on the other hand, clains that Gaines first

sought to frisk himand never asked for identification or

® The appellants argue that the sinmilarity between the facts at hand and

those in United States v. Sanders warrant summary judgnment in their favor. W
di sagree. In Sanders, a grocery store owner called the police conplaining
that a black nale, wearing a tan jacket and bl ue baseball cap, was arnmed and
behavi ng suspiciously on the premses. An officer arrived on the scene within
3 minutes and saw approxi mately 10 peopl e outside the store, including
Sanders, who alone net the grocer’s description. Sanders turned and began
wal ki ng away as soon as the police arrived. The officer drew his weapon, took
cover, and told Sanders to stop. Another officer handcuffed Sanders and found
a loaded gun in his pocket. See 994 F.2d at 201-02.

Here, unlike in Sanders, the officers confronted a man who matched the
description of the suspect in only the vaguest of its terms; the BOLO did not
suggest that the suspect was arnmed; at |east ten minutes el apsed between the
time when the officers first saw Goodson and when they stopped him giving
themfar nore time to assess their options; and the street was enpty,
elimnating the danger of harming bystanders. Gven the multitude of
difference regarding the critical facts, Sanders does not nmandate sunmmary
judgnent on the appellants’ behalf.
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reveal ed that Goodson m ght be a suspect in an assault.’ To have
reasonabl e suspicion to frisk Goodson, Gaines would have to point
to particular, articulable facts indicating that Goodson was

arnmed or posed a danger. See Sanders, 994 F.2d at 203 (“A police

of ficer may conduct such a limted search if ‘a reasonably
prudent [person] in the circunstances would be warranted in the
belief that his safety or that of others was in danger.’”
(quoting Terry, 392 U S. at 27)). |f Goodson net the description
in the BOLO then Gaines woul d have reasonabl e suspicion to
suspect Goodson of having commtted an assault, and would
t heref ore have reasonabl e suspicion to frisk him

| f Goodson did not match the BOLO with sufficient
specificity, however, Gaines could not rely on the BOLO to
provi de reasonabl e suspicion to frisk Goodson.® Gines could
approach Goodson, as he coul d approach anyone on the street, and
ask perm ssion to ask questions or ask for identification. See

Florida v. Bostick, 501 U S. 429, 435 (1991) (“[E]ven when

of ficers have no basis for suspecting a particular individual,
they may generally ask questions of that individual . . . [and]
ask to examne the individual’s identification . . . as long as

the police do not convey a nessage that conpliance with their

" Perez, the only other person on the scene, stood by his own patrol car

during the initial exchange and thus did not hear it.

Gai nes enphasi zes that Goodson was both taller and heavier than Gaines
or Perez, that the three stood on a deserted street, at night, and that Gaines
could not tell if Goodson was armed. Yet none of these factors give rise to
reasonabl e suspicion to frisk Goodson. Neither Gaines nor any other police
of ficer could reasonably believe that he could frisk anyone, at night, on a
deserted street, sinply because the person was taller and heavier than the
police officer.
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request is required.” (citations omtted)); United States v.

Cooper, 43 F.3d 40, 145 (5th Gr. 1995 (“[A] consensua

encounter . . . . may be initiated by the police w thout any

obj ective level of suspicion.”). Gaines could not, however,
begi n his encounter with Goodson by frisking him® Therefore, if
Gai nes did ask for identification and Goodson refused, then
Goodson’ s physical appearance has | ess bearing on the issue of
qualified imunity; if, however, Gaines sought, w thout
prelimnary questioning, to frisk Goodson, then Gaines woul d have
to have had reasonabl e suspicion, and Goodson’ s physi cal
appearance i s of paranount inportance.

The factual disputes over Goodson’s attire and Gai nes’s
initial remarks are therefore critical to the question of
qualified imunity. Though Goodson has clearly alleged a stop
and frisk w thout reasonabl e suspicion, we are unable to
determ ne whet her Gaines acted in an objectively reasonabl e
manner W t hout resolving these factual disputes.

The I ower court erred when it focused too closely on the
fact that reasonable suspicion is a question of law. This is
obvi ously true, but, even though the district court wll
determine at trial as a matter of | aw whether reasonabl e

suspi cion existed, the district court cannot draw concl usi ons of

® The appellants at no point argued that Gaines did not need reasonabl e

suspicion to stop Goodson and ask for his identification; rather, they have
consistently relied on the argunent that, despite the fact that Gaines had
reasonabl e suspicion, he first asked Goodson for identification. Therefore,
t hey have wai ved any argunent, on this appeal, that reasonabl e suspicion was
unnecessary to stop Goodson and ask for his identification. See Yohey v.
Collins, 985 F.2d 222, 224-25 (5th Cir. 1993) (“Yohey has abandoned these
arguments by failing to argue themin the body of his brief.”).
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law from di sputed facts at the summary judgnent phase. This

principle was set forth in Johnston v. Gty of Houston, 14 F. 3d

at 1056, which squarely controls this case. There, we rejected
the defendant’s claimto summary judgnent on the qualified
imunity issue because “[d]ivergent versions of what happened
have been offered by Appellants and Johnston.” 1d. at 1058. W
hel d that, because “a genuine dispute as to the material and
operative facts of this case exists, . . . . [s]unmary judgnment
i's inappropriate unless plaintiff’s version of the violations
does not inplicate clearly established law.” 1d. at 1061. See

also Hart v. O Brien, 127 F.3d 424, 432 (5th Gr. 1997) (“[We

w Il not consider disputed facts in determ ni ng whet her the
of ficers had, or reasonably believed that they had, probable

cause to search Hart’s hone or to arrest her.”); Mangieri V.

difton, 29 F.3d 1012, 1016 n.6 (5th Cr. 1994); Lanpkin v. Gty

of Nacogdoches, 7 F.3d 430, 435 (5th Cr. 1993).

Goodson has submtted sufficient evidence suggesting that he
was not dressed |like a cowboy and that Gaines attenpted to frisk
hi mw thout any prelimnary questioning to survive summary
judgnent on this aspect of the issue of qualified i munity.

Whet her Goodson’s evidence is nore credible than Gaines’s is a
question for the trier of fact. On summary judgnent, we do not
make such determ nations; rather, we view the evidence in the
Iight nost favorable to the non-novant, here Goodson. W
therefore reverse the district court’s grant of qualified

immunity on this issue and remand for a trial on the nerits.
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We caution that our holding today is extrenely narrow. W
express no opinion as to whether Gaines and Perez acted in an
obj ectively reasonabl e manner or whether they ultimately wll be
entitled to qualified imunity. Qur only holding is that we
cannot tell, at the sunmary judgnent stage of the case where we
must view the evidence in the |ight nost favorable to Goodson,
whet her Gai nes and Perez acted in an objectively reasonabl e
manner. At trial, however, “a very different picture may result
than the one painted by the summary judgnent record because
[ Goodson] mnmust prove the issues that this opinion assunes in his
favor, and the jury can choose to credit certain facts over
ot hers, which we cannot do in review ng a denial of summary
judgnent.” Qutierrez, 139 F.3d 451.

C. Probabl e Cause for Arrest

“Probabl e cause is present ‘when the totality of the facts
and circunstances wthin a police officer’s know edge at the
monment of arrest are sufficient for a reasonabl e person to
concl ude that the suspect had conmtted or was commtting an

of fense.’”” Vance v. Nunnery, 137 F.3d 270, 276 (5th Cr. 1998)

(quoting United States v. Levine, 80 F.3d 129, 132 (5th Gr.

1996)). Gaines and Perez are entitled to qualified imunity for
their arrest of Goodson if a reasonable person in their position
coul d have believed he had probabl e cause to arrest Goodson for
the crinme of evading detention or arrest.

The statute pursuant to which Gaines and Perez arrested

Goodson states, “A person commts an offense if he intentionally
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flees froma person he knows is a peace officer attenpting
lawfully to arrest or detain him” Tex. Penal Code 8§ 38.04(a).
The parties dispute whether Goodson fled. But that dispute is
not dispositive of the qualified inmnity question at this
monment. Rather, the pressing issue is whether Gaines and Perez
coul d have reasonably believed that their detention of Goodson
was lawful. Cbviously, if the detention was not |awful, then
even if Goodson fled, Gaines and Perez woul d not have had
probabl e cause to believe that Goodson was violating 8§ 38.04(a).
Only if the detention was | awful does the dispute over whether
Goodson fled becone rel evant.

Therefore, a genuine issue of material fact exists on the
question of whether Gaines and Perez coul d have reasonably
believed that their detention of Goodson was |awful. Just as
that dispute foreclosed sunmary judgnment on the qualified
immunity issue for the reasonable suspicion claim it |Iikew se
prevents a sunmary judgnment grant of qualified imunity on the
probabl e cause claim W thus reverse the district court and
remand for a trial on the nerits of the probable cause claim

D. Excessi ve Force

In the Fifth Grcuit, to succeed on an excessive force
claim the plaintiff bears the burden of showing: “(1) an injury
(2) which resulted directly and only fromthe use of force that
was clearly excessive to the need and (3) the force used was
obj ectively unreasonable.” WIlians, 180 F.3d at 70S3.

Goodson has produced sufficient sunmary judgnent evidence to
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suggest that he suffered a broken shoulder as a result of being
tackl ed by Gai nes and Perez, who | acked reasonable suspicion to
detain or frisk himand fromwhom he was not fleeing. A fact

i ssue therefore exists as to the objective reasonabl eness of the
force used. W therefore reverse the district court’s grant of
qualified imunity in favor of Gaines and Perez and remand for a
trial on the nerits.

E. Mal i ci ous Prosecution

“The constitutional right to be free frombad faith or
mal i ci ous prosecution is ‘sufficient to support a danage judgnent
agai nst state |law enforcenent officials under 42 U S.C. § 1983.""”

Sanders v. English, 950 F.2d 1152, 1163 (5th G r. 1992) (quoting

Hand v. Gary, 838 F.2d 1420, 1424 (5th Cr. 1988)). The elenents

of a malicious prosecution claimare: (1) the state comences a
crim nal prosecution against the plaintiff; (2) the defendants
caused or aided the prosecution; (3) the prosecution term nated
in plaintiff’'s favor; (4) the plaintiff was innocent; (5) the

def endants acted w thout probable cause; (6) the defendants acted

wth malice; and (7) the crimnal proceedi ng damaged the

plaintiff. See Kerr v. Lyford, 171 F.3d 330, 340 (5th Gr.
1999); Hayter, 154 F.3d at 275.

The parties only dispute elenent five: |lack of probable
cause. The Gty argues that because Gai nes and Perez had
probabl e cause to arrest Goodson, it cannot be liable for
mal i ci ous prosecution. For the reasons stated above, whether

Gai nes and Perez had probabl e cause depends upon disputed facts
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that preclude a grant of summary judgnent in the Cty' s favor on
the malicious prosecution claim W therefore reverse the
district court on this claimand remand for a trial on the
merits.

F. | nproper Traini ng and Super Vi si on

The district court concluded that, because Gai nes and Perez
had commtted no constitutional violations, no cause of action
for inproper training and supervision or tolerating a pattern and
practice of excessive force could |ie against the Gty. The
district court therefore denied Goodson di scovery on these
clains. Because we reverse the district court’s grant of
qualified imunity to Gaines and Perez, we nust al so remand
Goodson’s claimagainst the City for additional discovery.

G State Law d ai ns

We review discretionary remands pursuant to 28 U . S.C. 8§ 1367

for an abuse of discretion. See Kennedy v. Texas Utilities, 179

F.3d 258, 265 (5th Gr. 1999). District courts, as the | ower
court in this case did, “may remand suppl enental state |aw clains
when [they have] dism ssed the clains that provide the basis for

original jurisdiction.” Gles v. Nylcare Health Plans, Inc., 172

F.3d 332, 339 (5th Gr. 1999). However, where a district court
erroneously dism sses the clains providing original jurisdiction,
for instance, by inproperly granting sumrary judgnent, it abuses

its discretion in remanding the state |law clains. See Kennedy,

179 F. 3d at 165. Because we reverse the district court’s grant

of summary judgnent on the federal clains, we |ikew se reverse
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its remand to state court of the state |aw clains, and we remand
to the district court for a trial on the nerits.

| V. Concl usi on

Because the district court inproperly drew | egal concl usions
fromdisputed facts, we reverse its grant of qualified inmmunity
on summary judgnent in favor of Gaines and Perez on the issues of
unl awful detention, illegal arrest and excessive force, and we
remand t hose causes of action for a trial on the nerits.

Simlarly, the district court erred when it dism ssed
Goodson’s malicious prosecution claimon the ground that Gaines
and Perez had probable cause to arrest Goodson. W therefore
reverse and remand for a trial on the nerits.

Moreover, the district court erred when it concluded that no
liability could lie against the Cty because Gai nes and Perez had
commtted no constitutional violation. W thus reverse and
remand those clains for additional discovery.

Finally, the district court abused its discretion when it
remanded the state law clains on the basis of an erroneous
dism ssal of all the clains that provided original jurisdiction.
We therefore reverse the district court’s remand to state court
of the state law clains and remand for a trial on the nerits.

REVERSED and REMANDED
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